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CHAPTER  I. 
THE  NATURE   OF  TORT. 


Rich  v.  N.  Y.  C.  &  H.  Riv.  R.  Co. 

(87  N.  T.  382.  —  1882.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  18,  1879,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  nonsuiting  plaintiff  on  trial. 

R.  W.  Van  Pelt  for  appellant. 

William  Allen  Butler  for  respondent. 

Finch,  J.  "We  have  been  unable  to  find  any  accurate  and 
perfect  definition  of  a  tort.  Between  actions  plainly  ex  con- 
tractu and  those  as  clearly  ex  delicto  there  exists  what  has 
been  termed  a  border-land,  where  the  lines  of  distinction  are 
shadowy  and  obscure,  and  the  tort  and  the  contract  so 
approach  each  other,  and  become  so  nearly  coincident,  as  to 
make  their  practical  separation  somewhat  difficult.  (Moak's 
Underbill  on  Torts,  23.)  The  text  writers  either  avoid  a 
definition  entirely  (Addison  on  Torts),  or  frame  one  plainly 
imperfect  (2  Bouvier's  Law  Diet.  600),  or  depend  upon  one 
which  they  concede  to  be  inaccurate,  but  hold  sufficient  for 
judicial  purposes.  (Cooley  on  Torts,  3,  note  1 ;  Moak's  TJnder- 
hill,  4 ;  1  Hilliard  on  Torts,  1.)  By  these  last  authors,  a  tort 
is  described  in  general  as  "  a  wrong  independent  of  contract." 
1  1 
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And  yet  it  is  conceded  that  a  tort  may  grow  out  of,  or  make 
part  of,  or  be  coincident  with  a  contract  (2  Bouvier,  supra), 
and  that  precisely  the  same  state  of  facts,  between  the  same 
parties,  may  admit  of  an  action  either  ex  contractu  or  ex  delicto. 
(Cooley  on  Torts,  90.)  In  such  cases  the  tort  is  dependent 
upon,  while  at  the  same  time  independent  of  the  contract; 
for,  if  the  latter  imposes  a  legal  duty  upon  a  person,  the 
neglect  of  that  duty  may  constitute  a  tort  founded  upon  a 
contract.     (1  Addison  on  Torts,  13.) 

Ordinarily,  the  essence  of  a  tort  consists  in  the  violation  of 
some  duty  due  to  an  individual,  which  duty  is  a  thing  different 
from  the  mere  contract  obligation.  When  such  duty  grows 
out  of  relations  of  trust  and  confidence,  as  that  of  the  agent 
to  his  principal,  or  the  lawyer  to  his  client,  the  ground  of  the 
duty  is  apparent,  and  the  tort  is,  in  general,  easily  separable 
from  the  mere  breach  of  contract.  But  where  no  such  relation 
ilows  from  the  constituted  contract,  and  still  a  breach  of  its 
obligation  is  made  the  essential  and  principal  means,  in  combi- 
nation with  other  and  perhaps  innocent  acts  and  conditions,  of 
inflicting  another  and  different  injury,  and  accomplishing 
another  and  different  purpose,  the  question  whether  such  in- 
vasion of  a  right  is  actionable  as  a  breach  of  contract  only, 
or  also  as  a  tort,  leads  to  a  somewhat  difficult  search  for  a  dis- 
tinguishing test. 

In  the  present  case,  the  learned  counsel  for  the  respondent 
seems  to  free  himself  from  the  difficulty  by  practically  denying 
the  existence  of  any  relation  between  the  parties,  except  that 
constituted  by  the  contract  itself,  and  then,  insisting  that  such 
irelation  was  not  of  a  character  to  originate  any  separate  and 
distinct  legal  duty,  argues  that,  therefore,  the  bare  violation  of 
ithe  contract  obligation  created  merely  a  breach  of  contract, 
and  not  a  tort.  He  says  that  the  several  instruments  put  in 
evidence  showed  that  there  never  had  been  any  relation 
ibetween  the  plaintiff  and  the  railroad  compan}"-,  except  tliat  of 
parties  contracting  in  reference  to  certain  specific  subjects, 
iby  plain  and  distinct  agreements,  for  any  breach  of  which  the 
parties  respectively  would  liave  a  remedy,  but  none  of  which 
•  created  any  such  rights  as  to  lay  the  foundation  for  a  charge  of 
•wilful  misconduct  or  any  other  tortious  act.    Upon  this  theory 
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the  case  was  tried.  Every  offer  to  prove  the  contracts,  and 
especially  their  breach,  was  resisted  upon  the  ground  that  the 
complaint,  through  all  its  long  history  of  plaintiff's  grievances, 
alleged  but  a  single  cause  of  action,  and  that  for  a  tort,  and, 
therefore,  something  else,  above  and  beyond  and  outside  of  a 
mere  breach  of  contract,  must  be  shown,  and  proof  of  such" 
breach  was  immaterial.  From  every  direction  in  which  the 
plaintiff  approached  the  allegations  of  his  complaint,  the  same 
barrier  obstructed  his  path  and  excluded  his  proof.  Whatever 
may  be  true  of  the  earlier  agreements  between  the  plaintiff 
and  the  railroad  company,  and  conceding,  what  seems  prob- 
able, that  the  evidence  relating  to  them  was  properly  rejected, 
on  the  ground  that  they  left  the  defendant  entirely  at  liberty 
to  change  the  site  of  its  depot,  so  that  such  change  was  in  no 
respect  either  unlawful  or  wrong ;  there  was  j'et  a  later  agree- 
ment by  the  terms  of  which  the  defendant  was  bound,  as  soon 
as  practicable  and  within  a  reasonable  time,  to  restore  the 
depot  to  its  old  location.  The  complaint  explains  the  impor- 
tance of  such  restoration  to  the  plaintiff.  It  alleges  that  val- 
uable property  of  his,  heavily  mortgaged,  had  depreciated  in 
value  in  consequence  of  the  removal  of  the  depot,  and  could 
only  be  restored  to  something  like  its  old  value,  and  saved  from 
the  sacrifice  of  a  foreclosure  in  a  time  of  depression,  by  the 
prompt  return  of  the  depot  to  its  former  site.  The  complaint_ 
further  avers,  that  to  secure  this  result,  the  plaintiff  had  sur- 
rendered valuable  riparian  rights  to  the  defendant,  but  the 
latter,  fully  understanding  the  situation,  maliciously  and  wil- 
fully broke  its  agreement,  and  delayed  a  restoration  of  the 
depot  for  the  express  purpose  of  preventing  plaintiff  from 
being  enabled  to  wa,rd  off  a  foreclosure  of  the  mortgage,  and 
itself  instigated  such  foreclosure  and  caused  the  ultimate  sac- 
rifice. For  the  breach  of  this  contract  to  restore  the  depot 
within  a  reasonable  time,  the  plaintiff  had  a  cause  of  action. 
But  this  was  not  the  one  with  which  he  came  into  court.  His 
complaint  was  for  a  single  cause  of  action,  and  that  for  a  tort ; 
and  what  that  alleged  tort  was,  it  is  quite  necessary  to  know, 
and  in  what  respect,  and  how  it  differs  from  a  mere  breach  of 
contract,  in  order  to  determine  whether  the  rejected  proofs 
were  admissible  or  not. 
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That  a  good  cause  of  action,  sounding  in  tort,  was  stated  in 
the  complaint  was  not  denied  upon  the  trial.  l^Teither  by  de- 
murrer nor  by  motion  was  the  sufficiency  of  the  complaint  in 
any  manner  assailed.  The  second  ground  upon  which  a  nonsuit 
was  asked,  practically  confessed  that  there  was  good  cause 
'  of  action,  but  merely  a  failure  to  prove  it.  The  ground  stated 
was,  "  because  the  gist  of  this  action  is  the  malicious  and  un- 
lawful acts  of  the  defendant  in  pursuing  a  scheme  or  plan  to 
injure  the  plaintiff  by  depriving  him  of  his  property,  based  upon  j 
an  alleged  malicious  violation  of  certain  alleged  contracts ;  but 
the  proof  offered  fails  to  make  out  any  cause  of  action  as  set 
forth  in  the  complaint."  The  opinion  of  the  General  Term 
distinctly  concedes  the  point,  saying,  that  the  facts  alleged 
made  out  "  a  clear  «ase  of  fraud."  And  on  the  present  appeal 
the  learned  counsel  for  the  respondent  explicitly  admits,  in  his 
brief,  that  it  was  competent  for  the  plaintiff,  under  the  issue  of 
fact  joined  by  the  pleadings,  to  give  evidence  of  any  of  the 
alleged  wrongful  acts  cliarged  in  the  complaint,  as  a  basis  for 
the  claim  of  damages  which  he  asserted.  There  was,  therefore, 
something  to  try ;  something  which  was  susceptible  of  proof ; 
a  tortious  act  or  omission,  or  a  series  of  such  acts  or  omissions, 
properly  alleged  in  the  complaint  and  open  to  the  plaintiff's 
evidence.  Why  he  was  not  permitted  to  have  a  single  one  of 
the  forty  questions  put  to  his  witnesses  answered  becomes,  now, 
the  important  inquiry.  It  will  not  be  necessary  to  consider 
them  all,  for  many  were  excluded  for  a  defect  in  their  form, 
or  because  totally  immaterial,  or  in  the  exercise  of  the  proper 
discretion  as  to  the  order  of  proof,  but  enough  remain,  and  mav 
be  grouped  together,  to  raise  the  serious  question  argued  at 
the  bar. 

The  plaintiff  offered  to  show  the  agreement  of  March,  1877, 
between  himself  and  the  railroad  company,  for  the  restoration 
of  the  depot  to  its  original  site  within  a  reasonable  time,  and 
the  breach  of  that  agreement  b}'  the  defendant  company.  The 
objection,  put  upon  the  ground  that  the  offered  proof  was 
irrelevant  and  incompetent,  was  sustained  and  the  evidence 
excluded.  The  plaintiff  then  sought  to  show  how  long  a 
time  elapsed,  after  the  execution  of  the  contract,  before  the 
depot  was  re-established  at  the  foot  of  Main  street ;   whether 
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an  interval  did  occur,  and  how  much  time  elapsed  from  the 
date  of  the  contract  to  the  building  of  the  new  depot,  which 
evidence  was  also  excluded  as  immaterial.  A  series  of  ques- 
tions were  further  put,  to  show  what  the  defendant  did,  if  any- 
thing, in  and  about  procuring  plaintiff's  mortgaged  property 
to  be  sold  and  sacrificed  under  the  mortgage ;  when  the  foi-e- 
closure  took  place ;.  at  whose  instigation ;  and  at  what  price, 
compared  with  its  real  value,  the  property  was  sold.  These 
questions  were  excluded.  The  plaintiff  also  attempted  to  show 
that  the  re-establishment  of  the  depot  at  the  foot  of  Main 
street  would  have  largely  increased  the  value  of  his  adjoining 
property  covered  by  the  mortgage.  That  evidence  was  re- 
jected. The  plaintiff  was  then  asked  if  he  had  an  interview 
with  the  officers  of  the  defendant  in  reference  to  the  removal 
and  the  re-establishment  of  the  depot.  This  question  was 
objected  to,  and  the  only  ground  assigned  was,  "as  it  is  in 
writing."  No  proof  of  that  was  given ;  the  case  shows 
nothing  but  the  assertion  of  the  partj'  objecting,  and  there- 
upon the  witness  was  not  permitted  to  answer  the  inquiry, 
whether  he  had  an  interview  at  all.  He  was  then  asked  what 
reasons  they  assigned  for  removing  the  depot  and  refusing  to 
bring  it  back,  and  this  was  excluded.  And  in  the  end  the 
plaintiff  was  nonsuited  because  he  had  given  no  proof  of  a  tort 
or  a  fraud.  He  now  insists  that  he-was  first  debarred  from 
giving  such  proof,  and  then  nonsuited  because  he  had  not 
given  it. 

The  exclusion  of  proof  of  the  contract  for  re-establishing  the 
depot,  and  the  wilful  and  intended  breach  of  that  contract, 
brings  up  for  our  consideration  the  question  principally  argued. 
Such  exclusion  must  rest  for  its  justification  upon  the  theory 
of  the  defendant's  counsel,  already  adverted  to,  which  we  are 
troubled  to  reconcile  with  his  concession  that  a  cause  of  action 
was  alleged  in  the  complaint.  At  the  foundation  of  every  tort 
must  lie  ^ome  violation  of  a  legal  duty,  and,  therefore,  some 
unlawful  act  or  omission.  (Cooley  on  Torts,  60.)  Whatever, 
or  however  numerous  or  formidable,  may  be  the  allegations  of 
conspiracy,  of  malice,  of  oppression,  of  vindictive  purpose,  they 
are  of  no  avail ;  they  merely  heap  up  epithets,  unless  the  pur- 
pose intended,  or  the  means  by  which  it  was  to  be  accomplished, 
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are  shown  to  be  unlawful.  {O'Callaghan  v.  Cronan,  121  Mass. 
114  ;  Mahan  v.  Brown,  13  Wend.  261.)  The  one  separate  and 
distinct  unlawful  act  or  omission  alleged  in  this  complaint,  or 
rather  the  only  one  so  separable  which  we  can  see  may  have 
been  unlawful,  was  the  unreasonable  delay  in  restoring  the  depot 
to  its  original  location  ;  and  that  was  unlawful,  not  inherently 
or  in  itself,  but  solely  by  force  of  the  contract  with  plaintiff. 
The  instigation  of  the  sale  on  foreclosure,  as  a  separate  fact, 
may  have  been  unkind  or  even  malicious,  but  cannot  be  said 
to  have  been  unlawful.  The  mortgagee  had  a  perfect  right  to 
sell,  judicially  established,  and  what  it  might  lawfully  do,  it 
was  not  unlawful  to  ask  it  to  do.  The  act  of  instigating  the 
sale  may  be  material  and  have  force,  as  one  link  in  a  chain  of 
events,  and  as  serving  to  explain  and  characterize  an  unlawful 
purpose,  pursued  by  unlawful  means ;  but,  in  itself,  it  was  not 
an  unlawful  act,  and  cannot  serve  as  the  foundation  of  a  tort. 
{Randall  v.  Haselton,  12  Allen,  412.)  We  are  forced  back,  there- 
fore, to  the  contract  for  re-establishing  the  depot  and  its  breach 
as  the  basis  or  foundation  of  the  tort  pleaded.  If  that  will  not 
serve  the  purpose  in  some  manner,  by  some  connection  with 
other  acts  and  conditions,  then  there  was  no  cause  of  action  for 
a  tort  stated  in  the  complaint.  We  are  thus  obliged  to  study 
the  doctrine  advanced  by  the  respondent,  and  measure  its  range 
and  extent.  It  rests  upon  the  idea  that  unless  the  contract 
creates  a  relation,  out  of  which  relation  springs  a  duty,  inde- 
pendent of  the  mere  contract  obligation,  though  there  may  be 
a  breach  of  the  contract,  there  is  no  tort,  since  there  is  no  duty 
to  be  violated.  And  the  illustration  given  is  the  common  case 
of  a  contract  of  affreightment,  where,  beyond  the  contract  ob- 
ligation to  transport  and  deliver  safely,  there  is  a  duty,  born 
of  the  relation  established  to  do  the  same  thing.  In  such  a  case, 
and  in  the  kindred  cases  of  principal  and  agent,  of  lawyer  and 
client,  of  consignor  and  factor,  the  contract  establishes  a  legal 
relation  of  trust  and  confidence ;  so  that  upon  a  breach  of  the 
contract  there  is  not  merely  a  broken  promise,  but,  outside  of 
and  beyond  that,  there  is  trust  betrayed  and  confidence  abused  ; 
there  is  constructive  fraud,  or  a  negligence  that  operates  as 
such,  and  it  is  that  fraud  and  that  negligence  which,  at  bottom, 
makes  the  breach  of  contract  actionable  as  a  tort.     {Coggs  v. 
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Bernard,  2  Lord  Eaym.  909  ;  Oranige  Banh  v.  Brown,  3  Wend. 
161,  162.) 

So  far  we  see  no  reason  to  disagree  with  the  learned  coun- 
sel for  the  respondent  save  in  one  respect,  but  that  is  a  very 
important  one.  Ending  the  argument  at  this  point  leaves  the 
problem  of  the  case  still  unsolved.  If  a  cause  of  action  for 
a  tort,  as  is  admitted,  was  stated  in  the  complaint,  it  helps  us 
but  little  to  learn  what  it  was  not,  and  that  it  does  not  fall 
within  a  certain  class  of  exceptional  cases,  and  cannot  be  ex- 
plained by  them.  "We  have  yet  to  understand  what  it  is,  if  it 
exists  at  all,  as  a  necessary  preliminary  to  any  just  apprecia- 
tion of  the  relevancy  or  materiality  of  the  rejected  evidence. 
The  G-eneral  Term,  as  we  have  remarked,  described  the  tort 
pleaded  as  a  "  clear  case  of  fraud."  If  that  be  true,  it  cannot 
depend  upon  a  fiduciary  or  other  character  of  the  relation 
constituted  by  the  contract  merely,  for  no  such  relation  ex- 
isted ;  and  there  must  be  some  other  relation  not  created  by 
the  contract  alone,  from  which  sprang  the  duty  which  Avas  vio- 
lated.   Let  us  analyze  the  tort  alleged  somewhat  more  closely. 

At  the  date  of  the  contract,  the  complaint  shows  the  rela- 
tive situation  and  needs  of  the  two  parties.  The  railroad  com- 
pany desired  to  close  the  draw  over  the  ]!^epperhan  river,  and 
substitute  a  solid  bridge.  With  the  growth  of  its  business, 
and  the  multitude  of  its  trains,  the  draw  had  become  a  very 
great  evil,  and  a  serious  danger.  The  effort  to  dispense  with 
it  was  in  itself  natural  and  entirely  proper.  On  the  other 
hand,  the  plaintiff  was  both  a  riparian  owner  above  the  draw, 
and  likely  to  be  injured  in  that  ownership  by  a  permanent 
bridge,  and  had  suffered,  and  was  still  suffering,  from  a  severe 
depreciation  in  the  value  of  his  property  near  Main  street  by 
the  previous  removal  of  the  railroad  station.  The  defendant 
was  so  far  master  of  the  situation,  that  it  could  and  did  shut 
up  the  plaintiff  to  a  choice  of  evils.  He  might  insist  upon  the 
draw,  and  leave  his  mortgaged  property  to  be  lost  from  depre- 
ciation, and  save  his  riparian  rights,  or  he  might  surrender  the 
latter  to  save  the  former.  This  last  was  the  alternative  which 
he  selected,  and  ,the  contract  of  1877  was  the  result.  In  the 
making  of  this  contract  there  was  no  deceit  or  fraud,  and  no 
legal  or  actionable  wrong  on  the  part  of  the  defendant. 
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If  it  drove  a  hard  bargain,  and  had  the  advantage  in  the 
negotiation,  it  at  least  invaded  no  legal  right  of  the  plaintiff, 
and  he  vras  free  to  contract  or  not  as  he  pleased.  The  com- 
plaint does  not  allege  that  at  the  execution  of  this  agreement 
there  was  any  purpose  or  intention  of  not  fulfilling  its  terms. 
The  tort,  if  any,  originated  later.  "What  remains  then  is  this : 
The  railroad  company  conceived  the  idea  of  closing  Main 
street  to  any  travel  where  it  passed  their  tracks  at  grade ;  of 
substituting  a  bridge  crossing  in  its  stead ;  and  of  fencing  in 
its  track  along  the  street  beneath,  so  as  to  compel  access  to 
the  cars  through  its  depot  in  such  manner  that  the  purchase  of 
tickets  could  be  compelled.  This  in  itself  was  a  perfectly  law- 
ful purpose.  The  grade  crossing  was  a  death-trap,  and  the 
interest  of  the  company  and  the  safety  of  individuals  alike 
made  a  change  desirable,  and  the  closing  in  of  the  depot  was 
in  no  sense  reprehensible.  But  there  was  a  difficulty  in  the 
way.  The  plaintiff  again  stood  as  an  obstacle  in  the  path. 
The  closing  of  Main  street,  though  beneficial  to  the  company, 
was  to  him  and  his  adjoining  property  claimed  to  be  a  very 
serious  injury.  He  declined  to  consent,  except  upon  the  con- 
dition of  an  award  of  heavy  damages,  and  in  dread  of  that 
peril  the  common  council  refused  to  pass  the  necessary  ordi- 
nance. At  this  point,  according  to  the  allegations  of  the  com- 
plaint, if  at  all,  or  ever,  arose  the  tort.  It  is  alleged  that  the 
defendant,  in  order  to  reach  a  lawful  result,  planned  a  fraudu- 
lent scheme  for  its  accomplishment  by  unlawful  means,  and 
through  an  injury  to  the  plaintiff,  which  would  strip  him  of  his 
damages  by  a  complete  sacrifice  of  his  property.  This  plan 
was  executed  in  this  manner.  The  company  wilfully  and 
purposely  refused  to  perform  its  contract.  It  had  built  its 
permanent  bridge  over  the  Nepperhan,  and  so  received  the 
full  consideration  of  its  promise;  its  new  depot  was  substan- 
tially finished  and  ready  for  occupation;  and  no  just  reason 
remained  M'hy  its  contract  should  not  be  fulfilled.  But  the 
company  refused.  It  did  not  merely  neglect  or  delay ;  it 
openly  and  publicly  refused.  The  purpose  of  that  public 
refusal  was  apparent.  It  was  to  drive  the  plaintiff's  mort- 
gagee to  a  foreclosure ;  it  was  to  shut  out  from  plaintiff  that 
appreciation  of  his  property  which  would  enable  him  to  save 
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it;  it  was  to  strip  him  of  it,  so  as  to  extinguish  the  threatened 
damages,  and  thus  procure  the  assent  of  the  common  council, 
and  get  Main  street  closed.  This  unlawful  refusal  to  perform 
the  contract,  this  deliberate  announcement  of  the  purpose  not 
to  restore  the  depot,  was  well  calculated  to  influence  the 
mortgagee  toward  a  foreclosure.  But  the  defendant's  direct 
instigation  was  added.  The  foreclosure  came;  the  mortgagee 
bid  in  the  property  at  a  sacrifice ;  swiftly  followed  a  release 
of  damages,  an  ordinance  of  the  common  council,  the  closing 
of  Main  street,  and  then  the  restoration  of  the  depot. 

"We  are  thus  able  to  see  what  the  tort  pleaded  was.  It  was_ 
not  a  constructive  fraud,  drawn  from  the  violation  of  a  duty 
imposed  by  law  out  of  some  specific  relation  of  trust  and  con- 
fidence, but  an  actual  and  affirmative  fraud;  an  alleged 
scheme  to  accomplish  a  lawful  purpose  by  unlawful  means. 
There  was  here,  on  the  theory  of  the  complaint,  something 
more  than  a  mere  breach  of  contract.  That  breach  was  not 
the  tort ;  it  was  only  one  of  the  elements  which  constituted  it. 
Beyond  that  and  outside  of  that  there  was  said  to  have  existed 
a  fraudulent  scheme  and  device  by  means  of  that  breach  to  pro- 
cure the  foreclosure  of  the  mortgage  at  a  particular  time  and 
under  such  circumstances  as  would  make  that  foreclosure 
ruinous  to  the  plaintiff's  rights,  and  remove  him  as  an  obstacle 
by  causing  him  to  lose  his  property,  and  thereby  his  means  of 
resistance  to  the  purpose  ultimately  sought.  In  other  words, 
the  necessary  theory  of  the  complaint  is  that  a  breach  of  con- 
tract may  be  so  intended  and  planned  ;  so  purposely  fitted  to 
time,  and  circumstances  and  conditions ;  so  inwoven  into  a 
scheme  of  oppression  and  fraud  ;  so  made  to  set  in  motion  in- 
nocent causes  which  otherwise  would  not  operate,  as  to  cease 
to  be  a  mere  breach  of  contract,  and  become,  in  its  association 
with  the  attendant  circumstances,  a  tortious  and  wrongful  act 
or  omission. 

It  may  be  granted  that  an  omission  to  perform  a  contract 
obligation  is  never  a  tort,  unless  that  omission  is  also  an  omis- 
sion of  a  legal  duty.  But  such  legal  duty  may  arise,  not 
merely  out  of  certain  relations  of  trust  and  confidence,  inherent 
in  the  nature  of  the  contract  itself,  as  in  the  cases  referred  to 
in  the  respondent's  argument,  but  may  spring  from  extraneous 
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circumstances,  not  constituting  elements  of  the  contract  as 
such  although  connected  with  and  dependent  upon  it,  and  born 
of  that  wider  range  of  legal  duty  which  is  due  from  every  man 
to  his  fellow,  to  respect  his  rights  of  property  and  person,  and 
refrain  from  invading  them  by  force  or  fraud.  It  has  been 
well  said  that  the  liability  to  make  reparation  for  an  injury 
rests  not  upon  the  consideration  of  any  reciprocal  obligation, 
but  upon  an  original  moral  duty  enjoined  upon  every  person  so 
to  conduct  himself,  or  exercise  his  own  rights  as  not  to  injure 
another.  {Kerwhaolcer  v.  C.  C.  c&  O.  E.  R.  Co.,  3  Ohio  St. 
188.)  Whatever  its  origin,  such  legal  duty  is  uniformly  recog- 
nized, and  has  been  constantly  applied  as  the  foundation  of 
actions  for  wrongs ;  and  it  rests  upon  and  grows  out  of  the  re- 
lations which  men  bear  to  each  other  in  the  framework  of 
organized  society.  It  is  then  doubtless  true,  that  a  mere  con- 
tract obligation  may  establish  no  relation  out  of  which  a 
separate  or  specific  legal  duty  arises,  and  yet  extraneous  cir- 
cumstances and  conditions,  in  connection  with  it,  may  establish 
such  a  relation  as  to  make  its  performance  a  legal  duty,  and 
its  omission  a  wrong  to  be  redressed.  The  duty  and  the  tort 
grow  out  of  the  entire  range  of  facts  of  which  the  breach  of 
the  contract  was  but  one.  The  whole  doctrine  is  accurately 
and  concisely  stated  in  1  Chit.  PI.  135,  tliat  "  if  a  common-law 
diity  result  from  the  facts,  the  parly  may  be  sued  in  tort  for 
any  negligence  or  misfeasance  in  the  execution  of  the  contract." 
It  is  no  difficulty  that  the  mortgagee's  agreement  to  give  time, 
and  postpone  the  sale  for  plaintiff's  benefit  was  invalid,  and  a 
mere  act  of  grace  which  could  not  have  been  compelled.  If  it 
is  made  plain  that  the  mortgagee  would  have  waited  but  for 
the  fraudulent  scheme  and  conduct  of  the  defendant,  that  is 
enough.  {Benton  v.  Pratt,  2  Wend.  385  ;  Bice  v.  Manley,  66 
N.  y.  83.)  Nor  is  it  a  difficulty  that  the  injury  suffered  was 
the  result  of  a  series  of  acts  some  of  which  were  lawful  and 
innocent.  (Cooley  on  Torts,  70 ;  Bebinger  v.  Sweet,  1  Abb. 
K  C.  263.) 

Assuming  now  that  we  correctly  understand  what  the  tort 
pleaded  was,  and  which  was  conceded  to  constitute  a  cause  of 
action,  it  seems  to  us  quite  clear  that  the  plaintiff  was  im- 
properly barred  from  proving  it.     From  the  very  nature  of  the 
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case  a  fraud  can  seldom  be  proved  directly,  and  almost  uni- 
formly is  an  inference  from  the  character  of  th6  whole  trans- 
action, and  the  surrounding  and  attendant  circumstances. 
Proof  of  the  contract  and  its  breach,  of  the  delay  in  restoi'ing 
the  depot  and  the  reasons  therefor,  were  essential  links  in  the 
chain.  If  the  proof  should  go  no  further,  a  nonsuit  would  be 
proper,  but  without  these  elements  the  tort  alleged  could  not 
be  established  at  all.  And  so  the  situation  of  the  parties  as  it 
respected  their  several  properties,  the  existence  of  the  mort- 
gage, the  agreement  to  postpone  the  sale,  were  elements  of  the 
transaction  proper  to  be  shown.  The  plaintiff's  interview 
with  the  officers  of  the  defendant  company,  and  their  state- 
ment of  the  reasons  for  refusing  to  restore  the  depot  were 
improperly  excluded.  While  we  cannot  know  what  it  Avas 
which  actually  occurred,  it  is  very  plain  that  their  statement 
of  reasons  would  bear  materially  upon  the  issues  involved. 

We  are  not  concerned  with  the  question  of  the  wisdom  of 
the  plaintiff's  choice  of  his  form  of  action,  or  of  what  may 
result  if  the  cause  of  action  pleaded  as  a  tort  shall  be  hereafter 
assailed  instead  of  its  sufficiency  being  conceded.  It  may  well 
be  that  he  has  chosen  the  one  most  difficult  to  maintain,  and 
that  an  action  upon  one  or  more  of  the  contracts  would  be 
less  surrounded  by  dtEBculties.  But  we  have  nothing  to  do 
with  his  choice.  He  is  entitled  to  prove  his  cause  of  action  if 
he  can. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  tne  event. 

All  concur,  except  Eapallo  and  Millbe,  JJ.,  not  voting. 

Judgment  reversed} 

1  Cf .  Dawe  v.  Morris,  149  Mass.  188,-  where  the  plaintiff  alleged  that 
defendant,  in  order  to  induce  the  former  to  make  acontract  with  a  railroad 
company  to  build  a  section  of  its  road,  falsely  represented  that  he  and 
another  had  bought  enough  rails  at  a  certain  price  to  build  it,  and  that  if 
plaintiff  would  enter  into  the  contract,  they  would  sell  these  rails  to  him  at 
the  same  price:  that  plaintiff  relying  on  these  representations  entered  into 
the  contract:  that  defendant  had  not  purchased  the  rails,  and  did  not  sell, 
and  did  not  intend  to  sell  the  rails  to  plaintiff.  Held,  tliat  plaintiff's  cause 
of  action  was  for  breach  of  contract  and  not  for  tort. 

Hutchins  v.  Hutchins,  7  Hill,  104,  illustrates  the  proposition  in  the  prin- 
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*  Sheehoen  v.  Dakwin. 

(1  Treadway,  (S.  C.)  196.  -1812.) 

This  was  a  special  action  on  tlie  case.  The  declaration 
alleged,  that  the  plaintiff  had  a  judgment,  and  capias  ad  satis- 
faciendum, against  James  Darwin,  Jun.  Upon  the  ca.  sa.  he 
was  in  custody. 

That  James  Darwin,  Jun.,  contrary  to  the  wiU  of  the  sheriff 
escaped ;  and  that  James  Darwin,  Sen.,  knowing  the  premises, 
and  to  injure  the  plaintiff,  and  to  prevent  him  from  having 
satisfaction  of  his  judgment,  did  during  the  escape  and  eloign- 
ment  of  James  Darwin,  Jun.,  harbox',  comfort,  hide  and  secrete 
him ;  and  aided  and  assisted  to  keep  him  away  from,  and  to 
elude  the  search  of  the  sheriff ;  and  that  he  furnished  him  with 
horses,  money,  clothing,  etc.,  to  go  away  where  the  sheriff  could 
not  find  or  track  him,  and  that  during  the  said  eloignment,  the 
escape,  to  prevent  the  sheriff  from  taking  the  said  James  Dar- 
win, Jun.,  he  falsely  affirmed,  to  the  sheriff,  that  the  said  James 
Darwin,  Jun.,  was  not  in  the  house  of  the  said  James  Darwin, 
Sen.,  when  in  fact  he  was  in  the  house ;  whereby  the  plaintiff 
lost  his  damages  recovered,  etc.  Demurrer  to  the  declaration 
and  joinder.     The  court  supported  the  demurrer. 

The  plaintiff  moved  the  Constitutional  Court  at  Columbia,  to 
reverse  the  decision,  and  to  overrule  the  demurrer,  on  the  ground 
that  the  facts,  set  forth  in  the  declaration,  show  a  good,  and 
lawful  cause  for  action. 

Calcock,  J.  This  action  cannot  be  supported,  either  by  prec- 
edent or  principle.     I   have  never  read,  or  heard  of  such  an 

cipal  case  that  "  at  the  foundation  of  every  tort  must  be  some  unlawful  act 
or  omission."  Here  the  defendants,  by  false  representations  concerning 
the  plaintiff,  induced  a  third  party  to  revoke  his  will,  devising  valuable 
property  to  plaintiff,  and  to  execute  another,  depriving  him  of  all  the  bene- 
fits which  would  have  accrued  under  the  first  will.  Yet  it  was  held  that 
the  plaintiff  had  sustained  no  le'jal  harm  —  he  had  no  legal  interest  in  the 
property  mentioned  in  the  first  vpill  —  notliingbut  a  mere  naked  possibility 
"  which  is  altogether  too  shadowy  and  evanescentto  be  dealt  with  by  courts 
of  law." 
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action ;  though  such  occurrences  must  frequently  take  place,  nor 
does  it  bear  any  analogy  to  cases  quoted.  There  is  no  privity 
of  contract  between  the  parties,  no  consideration  moving  the 
defendant,  no  responsibihty  on  him  to  the  plaintiff;  and  no 
injury  done  to  him,  by  the  express  showing  of  the  plaintiff 
himself ;  for  supposing  that  he  lost  his  debt  by  the  escape,  he 
has  a  remedy  against  the  sheriff,  and  therefore  he  at  all  events, 
has  sustained  no  injury  by  the  harboring,  as  it  is  styled.  And 
further,  it  is  not  certain  that  he  would  have  retaken  him,  had 
lie  been  told  he  was  in  the  house ;  nor  if  he  had  retalcen  him,  is 
it  certain  that  he  would  have  obtained  his  money,  for  he  might 
have  taken  the  benefit  of  the  Act.  The  court  would  not  be 
induced  to  estabhsh  a  new  form  of  action,  without  manifest 
necessity,  and  none  such  appears  in  this  case.  I  am  therefore 
against  the  motion. 


BOELEY   V.    WaLFOED. 
(9Q.B.  197. —1816.) 

.  LoED  Denman,  C.  J.  The  declaration,  in  substa,nce,  states 
that  the  plaintiff  was  a  dealer  in  printed  silk  goods,  and  had 
sent  the  defendant  divers  lots  of  such  goods,  the  last  of  which 
contained  handkerchiefs  which  had  been  printed  by  plaintiff 
■with  a  certain  ornamental  pattern,  and  that  he  Avas  about  to 
print  others  in  the  same  manner  for  profit,  all  which  was 
known  to  the  defendant ;  yet  defendant,  contriving  and  craft- 
ily and  subtilely  intending  to  deceive,  injure,  and  defraud  the 
plaintiff,  and  to  induce  him  to  desist  from  so  printing  the 
same,  and  deprive  him  of  the  profits,  and  to  acquire  the  same 
for  his  own  sole  use  and  benefit,  and  put  him  to  great  and 
unnecessary  expense,  falsely,  fraudulently  and  deceitfully  repre- 
sented and  affirmed  to  the  plaintiff,  of  and  concerning  the  said 
.  last  lot,  and  the  said  handkerchiefs,  that  in  the  said  last  lot  there 
was  a  copy  of  a  registered  pattern,  and  that  the  parties  intended 
to  proceed  against  the  plaintiff  in  the  most  expensive  manner, 
by  injunction  and  order  through  the  Court  of  Chancery  (thereby 


14  THE  NATURE  OF  TORT.  [bk.i. 

meaning  tha,t  the  said  pattern  AYas  a  copy  of  a  pattern  regis- 
tered according  to  the  statutes,  etc.),  whereas  in  fact  no  such 
pattern  had  been  registered,  etc.  And  no  parties  did  so  intend 
as  the  defendant  well  knew :  in  consequence  of  which  false  rep- 
resentation plaintiff  was  induced  to  take  a  long  journey,  from 
Glasgow  to  London,  for  the  purpose  of  inquiring  into  these 
matters,  and  of  satisfying  such  supposed  parties,  and  was  hin- 
dered in  his  trade,  and  refrained  from  making  goods  of  that 
kind  according  to  orders  theretofore  received,  etc. 

To  this  declaration  the  defendant  demurred  generally. 

The  judgment  which  was  given  in  this  court  in  Evans  v.  Col- 
lins, affirming  the  proposition  that  every  false  statement  made 
by  one  person  and  believed  by  another,  and  so  acted  upon  as  to 
bring  loss  upon  him,  constituted. a  grievance  for  which  the  law 
gives  a  remedy  by  action,  has  been  overruled  by  the  Court  of 
Exchequer  Chamber  {Collins  v.  Evans,  5  Q.  E.  820),  which  did 
not  deny  the  authority  of  Humphreys  v.  Pratt,  5  I31igh,  N.  S. 
15i,  in  the  House  of  Lords,  but  thought  it  might  be  distin- 
guished from  Evans  v.  Collins.  Whether,  in  point  of  reason- 
ing, that  distinction  is  very  satisfactory,  we  need  not  inquire  ; 
for,  having  been  established  by  the  Court  of  Error,  it  must  pre- 
vail. And,  on  the  more  general  subject,  we  must  admit  the 
reasonableness  of  the  doctrine  there  at  length  laid  down.  For, 
if  every  untrue  statement  which  produces  damage  to  another 
would  found  an  action  at  law,  a  man  might  sue  his  neighbor 
for  any  mode  of  communicating  erroneous  information,  such, 
for  example,  as  having  a  conspicuous  clock  too  slow,  since  plain- 
tiff might  be  thereby  prevented  from  attending  to  some  duty, 
or  acquiring  some  benefit.  A  doctrine  creating  legal  respon- 
sibility in  cases  so  numerous  and  so  free- from  blame  must  be 
restrained  within  some  limits.  But  an  averment  that  the  false- 
hood of  this  rejiresentation  was  known  to  Mm,  and  that  he 
knowingly  and  \\Tllfully  uttered  it,  seems  to  carry  the  matter 
somewhat  farther.  If  indeed  the  defendant  were  under  any 
legal  obligation  to  state  the  truth  correctly  to  the  plaintiff, 
there  would  be  a  grievance  in  misleading  him,  for  which  an 
action  on  the  case  would  lie  :  still  more  so  if  he  made  the  false 
representation,  with  a  view  to  some  unfair  advantage  to  him- 
self.    Xow  hero,  on  minutely  examining  the  allegations,  though 
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1  not  very  scientifically  made,  we  tliinlc  it  sufiiciently  appears  that 
!  the  defendant  uttered  knowingly  a  deliberate  falsehood  on  this 
subject,  with  a  view  to  his  own  lucre.  It  is  averred  that  he  did 
so,  with  the  design  to  deprive  the  plaintiff  of  the  benefit  of  the 
last  lot  of  goods,  and  to  acquire  it  for  his  own  sole  use  :  and  it 
is  very  plain  that  this  object  might  have  been  effected  in  the 
manner  alleged,  (by  deterring  plaintiff  from  bringing  his  goods 
into  the  market.)  The  defendant  has  no  right  to  say  that  tJie 
plaintiff  was  ^^Tong  in  gi\Ting  him  credit  for  the  truth  of  Avhat 
he  said  ;  and  there  is  no  doubt  that  the  special  damage  natu- 
rally flowed  from  the  plaintiff's  confidence  in  the  defendant's 
false  assertion.  "We  thinlc,  therefore,  that  the  plaintiff  has  stated 
a  good  cause  of  action  ;  and  the  demurrer  must  be  overruled. 


Taylor  v.  M.  S.  &  L.  Ex. 

(11  Times  Law  Eeports,  27.  — 1894.) 

Lord  Justice  Lindley.  This  is  an  action  brought  in  the  High 
Court  by  the  plaintiff,  who  was  a  passenger  by  the  defendant 
Co.'s  railway,  to  recover  damages  for  an  injury  sustained  by  the 
neghgence  of  the  defendant's  servant  in  slamming  the  door  and 
jamming  the  plaintiff's  hand.  He  recovered  a  verdict  for  £20 ;  and 
now  comes  the  question  whether  he  is  entitled  to  his  full  costs  or 
not.  That  depends  upon  §  116  of  the  County  Courts  Act,  1888. 
(After  quoting  the  section  and  remarking  that  it  compels  the 
Court  to  decide  whether  the  action  was  founded  on  contract  or 
on  tort,  he  proceeds  :)  We  no  longer  have  to  consider  forms  of 
actions,  but  we  are  compelled  by  the  Legislature  to  put  every 
action  which  can  be  brought  in  the  County  Court,  but  is  brought 
in  the  Pligh  Court  into  one  or  the  other  of  these  two  categories. 
Every  one  who  has  studied  the  Enghsh  law  wiU  know  perfectly 
well  there  is  debatable  ground  between  torts  and  contracts. 
There  are  what  are  called  q'uasi  contracts  and  quasi  torts :  and  it  is 
sometimes  not  easy  to  say  whether  a  cause  is  founded  on  contract 
or  on  tort.  Very  often  you  put  it  either  way ;  but  here  we  are 
compelled  to  draw  the  line  hard  and  fast  and  put  every  one  of 


16  THE  NATURE  OF  TORT.  [bk.  i. 

the  actions  in  one  class  or  the  other.  I  have  looked  into  the 
authorities,  but  it  Is  only  nece^ary,  as  I  propose  to  do,  to  refer  to 
those  cases  which  bear  upoift^e  true  construction  of  this  Act  of 
Parliament.  I  do  not  think '^anything  would  be  gained  now  by 
going  into  the  old  learning  about  the  forms  of  actions.  (After 
referring  to  Brycmt  v.  Herbert^  3  C.  P.  D.  389  ;  Fontifex\.  Mid- 
land Ey.,  3  Q.  B.  D.  23,  and  Fleming  v.  M.  S.  &  L.  Ey.,  4  Q.  B. 
D.  81,  he  continues :)  Having  studied  these  cases  with  care,  it 
appears  to  me,  that  this  is  an  action  founded  on  tort.  That  which 
caused  the  injury  was  not  an  act  of  omission,  it  was  not  a  mere 
I^Keasanqe ;  it  was  not  merely  the  not  taking  such  care  of  the 
plaintiff  as  by  the  contract  the  defendants  were  bound  to  take, 
but  it  was  an  act  of  misfeasance  —  it  was  positive  neghgence  in 
jamming  his  hand.  Contract  or  no  contract,  he  could  maintain 
an  action  for  that.  All  he  would  have  to  prove  would  be  that 
he  was  lawfully  on  the  premises  of  the  railway  company,  and  the 
contract  is  merely  a  part  of  the  history  of  the  case.  '  I  do  not 
think  it  would  be  possible^  vsdthout  running  contrary  to  the  rea- 
soning of  the  Court  of  Appeal  in  Brycmt  v.  Herbert,  which 
reversed  the  decision  of  Mr.  Justice  Denman  and  myself  in  the 
same  case  to  hold  that,  within  the  meaning  of  the  County  Courts 
Act,  this  is  an  action  founded  on  contract  as  distinguished  from 
tort.  .  .  . 
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CHAPTEE  II. 
PRINCIPLES  OF  LIABILITY. 


'  ■      Taylor  v.  L.  S.  &  M.  S.  E.  Co.i 

(45Mioh.  74.  — 1881.) 

Eeeob  to  Superior  Court  of  Detroit. 

Oriffin  and  Dickinson  and  Henry  M.  Oa/m'phdl  for  plaintiff  in 
error. 

Ashley  Pond  for  defendant  in  error. 

CooLET,  J.  The  plaintiff  sues  the  railroad  company  to  re- 
cover compensation  for  injury  suffered  by  her  in  consequence  of 
shpping  and  falling  upon  ice  which  had  formed  on  a  sidewalk  m 
front  of  premises  occupied  by  the  defendant  in  the  city  of  Mun- 
roe,  and  which  the  defendant  had  failed  to  remove  as  required 
by  law.  It  is  not  claimed  that  any  such  action  would  lie  at  the 
common  law,  and  the  right  of  recovery  is  supposed  to  arise  from 
certain  State  and  municipal  legislation. 

The  State  legislation  in  question  is  the  general  act  for  the 
incorporation  of  cities,  passed  in  1873,  under  which  the  city  of 
Monroe  is  now  organized.  Chapter  12  of  this  act  relates  to 
the  sidewalks.     Section  1  gives  the  city  council  control  of  all 

1  Followed  ia  Cook  v.  Johnson,  58  Mich.  437;  State  v.  Donohue,  49  N.  J. 
L.  548;  Betz  v.  Limongi,  15  So.  385,  46  La.  Ann.  In  Salisbury  v.  Kerchen- 
roder,  106  Mass.  458,  defendant  was  held  liable  for  damages  to  plaintiff's 
building  by  a  sign  hurled  against  it  by  an  extraordinary  gale,  the  sign 
being  suspended  with  due  care  but  in  violation  of  an  ordinance  which  sub- 
jected defendant  to  a  penalty.  Whether  the  imposition  of  a  penalty,  pre- 
cludes a  suit  in  tort  for  damages,  depends  upon  the  construction  of  the 
statute  on  ordinance.  Compare  Grant  v.  Slater  Co.,  14  E.  I.  380,  with 
Pauley  v.  S.  G.  Co.,  131  X.  Y.  90. 
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sidewalks,  with  power  to  construct  and  maintain  the  same  and 
charge  the  expense  thereof  upon  the  lots  and  premises  adjacent 
to  and  abutting  upon  such  walks.  Section  2  empowers  the 
council  to  require  the  owners  and  occupants  of  adjacent  lots 
to  construct  and  maintain  sidewalks,  and  section  3  is  as  fol- 
lows :  "  The  council  shall  also  have  power  to  cause  and  require 
the  owners  and  occupants  of  any  lot  or  premises  to  remove  all 
snow  and  ice  from  the  sidewalks  in  front  of  or  adjacent  to 
such  lot  or  premises  and  to  keep  the  same  free  from  obstruc- 
tions, encroachments,  filth  and  other  nuisances." 

Section  4  provides  that  if  any  owner  or  occupant  shall  fail 
to  perform  any  duty  required  by  the  council  in  respect  to  side- 
Avalks,  the  council  may  cause  the  same  to  be  performed,  and 
levy  a. special  assessment  to  meet  the  expenses  on  the  lot  or 
premises  adjacent  to  and  abutting  on  the  sidewalk. 

Section  6  is  as  follows:  "If  any  owner,  occupant  or  person 
in  charge  of  any  lot  or  premises,  shall  neglect  to  repair  any 
sidewalk  in  front  of  or  adjacent  to  such  premises,  or  to  remove 
any  snow  or  ice  therefrom,  or  to  keep  the  same  free  from 
obstructions  and  encumbrances,  in  accordance  with  the*require- 
ments  of  the  ordinances  and  regulations  of  the  council,  he 
shall  be  liable  to  the  city  for  the  amount  of  all  damages  which 
shall  be  recovered  against  the  city  for  &py  accident  or  injury 
occurring  by  reason  of  such  neglect."  (Gen.  Laws,  1873,  pp. 
244,  325,  326.) 

Acting  under  the  authority  conferred  by  this  act,  the  city 
council  adopted  an  ordinance  whereby  it  was  provided  that 
the  owner  or  occupant  of  any  house  or  building,  or  person 
entitled  to  the  possession  of  any  vacant  lot,  or  person  in  charge 
■of  any  church,  or  other  public  building,  or  any  street,  alley  or 
public  space,  shall  not  permit  the  sidewalk  and  gutter  adjoin- 
ing the  same  to  be  obstructed  by  snow,  ice,  filth,  dirt  or  other 
encumbrance,  and  when  ice  is  formed  on  any  sidewalk  and 
gutter,  such  owners,  occupants  or  persons  having  charge,  or 
entitled  to  possession  of  property  adjoining,  as  above  provided, 
:shall  within  twenty-four  hours  after  the  same  has  formed 
remove  the  same  or  cause  sand,  sawdust  or  ashes  to  be  strewn 
'thereon. 

The  defendant,  it  is  alleged,  failed  to  remove  within  twenty- 
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four  hours,  as  required  by  this  ordinance,  the  ice  which 
had  formed  on  the  sidewalk  in  front  of  its  premises,  and 
the  plaintiff  sustained  a  severe  injury  by  slipping  and  faUing 
thereon. 

>  It  is  said  on  behalf  of  the  plaintiff  that  the  obligation  to  keep 
the  sidewalks  free  from  snow  and  ice  is  imposed  as  a  duty  to 
all  persons  who  may  have  occasion  to  use  the  walks  in  passing 
and  repassing,  and  that  the  neglect  to  do  so,  in  consequence  of 
which  any  one  lawfully  using  the  walk  is  injured,  is  a  neglect 
of  duty  to  him,  and  entitles  him  on  well-recognized  principles 
to  maintain  an  action.  (Grouch  v.  Steele,  3  Ex.  R.  402 ;  Aldrich 
V.  Howard,  7  E.  I.  214.) 

To  maintain  this  proposition  it  is  necessary  to  make  it  appear 
that  the  duty  imposed  was  a  duty  to  individuals  rather  than  a 
duty  to  the  whole  public  of  the  city  ;  for  if  it  was  only  a  pub- 
lic duty  it  cannot  be  pretended  that  a  private  action  can  be 
maintained  for  a  breacli  thereof.  A  breach  of  public  duty  must 
be  punished  in  some  form  of  public  prosecution,  and  not  by 
way  of  individual  recovery  of  damages.  Nevertheless  the  bur- 
den that  individuals  are  required  to  bear  for  the  public  protec- 
tion or  benefit  may  in  part  be  imposed  for  the  protection  or 
benefit  of  some  particular  individual  or  class  of  individuals  also, 
aiid  then  there  may  be  an  individual  right  of  action  as  well  as 
a  public  prosecution  if  a  breach  of  the  duty  causes  individual 
injury.     {Atkinson  v.  Water  Works  Co.,  6  Exch.  404.) 

The  nature  of  the  duty  and  the  benefits  to  be  accomplished 
through  its  performance  must  generally  determine  whether  it 
is  a  duty  to  the  public  in  part  or  exclusively,  or  whether  indi- 
viduals may  claim  that  it  is  a  duty  imposed  wholly  or  in  part 
for  their  especial  benefit.  In  this  case  the  duty  was  to  keep 
the  sidewalks  free  from  obstructions.  It  will  not  be  claimed 
that  this  was  not  a  duty  to  the  whole  public  of  the  city,  and 
the  disputed  question  is  whether  it  is  also  a  duty  to  each  indi- 
vidual making  use  of  the  walks.  An  obstruction  by  snow  or 
ice  may  make  the  use  of  a  ^valk  dangerous,  or  may  wholly  pre- 
clude its  use  for  the  purpose  for  which  walks  are  constructed. 
If  the  duty  to  keep  the  walk  free  from  obstructions  is  a  duty 
to  individual  travellers  desiring  to  use  it,  it  is  as  much  broken 
when  the  walk  is  wholly  obstructed  as  when  it  is  capable  of 
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use  but  is  dangerous,  and  an  action  will  as  much  lie  by  one  who 
is  compelled  to  go  around  an  obstruction,  as  by  one  who  slips 
and  falls  in  a  dangerous  place.  Moreover,  as  the  lot  owner  is 
required  to  keep  the  walk  free  from  all  nuisances,  an  individual 
traveller  who  can  maintain  the  proposition  that  this  is  a  duty 
to  him  must  be  entitled  to  bring  suit  wherever  the  existence  of 
a  nuisance  diminishes  either  the  comfort  or  the  safety  of  the 
use  of  the  walk  by  him.  This  view  of  the  obligation  of  the  lot 
owner  would  add  greatly  to  his  common-law  liabilities,  and  it 
is  not  easy  to  draw  the  lines  which  should  definitely  limit  and 
confine  his  liabilities. 

But  if  we  look  a  little  further  into  the  statute  under  which 
the  city  is  incorporated,  we  shall  see  that  all  its  provisions  re- 
specting sidewalks,  so  far  as  they  impose  duties  upon  the  owners 
of  adjoining  or  abutting  lots,  have  one  common  object,  to  pro- 
vide suitable  and  safe  passage-ways  for  foot  ])assengers  by  the 
side  of  the  public  streets,  and  to  keep  these  in  condition  for  safe 
use.  The  expense  of  such  ways  is  imposed  on  the  owners  of 
adjacent  lots,  and  these  owners  must  keep  them  free  from  en- 
croachments. Will  it  be  claimed  that  if  the  city  council  shall 
require  a  lot  owner  to  construct  a  sidewalk  in  front  of  his 
premises,  and  he  should  fail  to  obey  the  requirement,  every 
person  who  should  come  upon  the  street  desiring  to  pass  on  foot 
where  the  walk  should  be,  and  who  shall  be  precluded  from 
doing  so  by  the  walk  not  being  constructed,  may  bring  suit 
against  the  lot  owner  for  the  neglect  to  build  it  as  a  neglect  of 
duty  to  the  traveller  himself?  He  is  damnified  in  that  case 
as  clearly  as  when  he  falls  upon  a  dangerous  walk  and  is  hurt ; 
though  the  damage  may  perhaps  be  insignificant. 

But  it  is  clear,  we  think,  that  the  duty  to  build  the  walk  is 
only  a  public  duty,  and  the  duty  to  keep  it  in  condition  for  use 
is  also  a  public  duty.  Exactly  what  force  is  to  be  given  to  the 
provision  of  statute  that  the  lot  owner  shall  be  liable  to  the 
city  for  all  damages  which  the  city  may  be  compelled  to  pay  for 
his  default,  we  need  not  consider  in  this  suit.  It  is  enough  to 
say  here  that  an  action  grounded  on  that  particular  provision 
of  the  statute  could  only  arise  after  the  city  had  been  rendered 
liable  in  a  suit  against  it.  If  the  statute  contemplated  public 
duties  only,  the  city  ordinance  could  not  go  further  and  give 
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iadividual  rights  of  action.    But  neither,  we  think,  has  it  at- 
tempted to  do. 

The  judgment  of  the  Cvrcuit  Court  must  stcmd  affirTned,  with 
costs. 

The  other  justices  concurred. 


BREACH  OF  STATUTORY  DUTY, 
Paekee  v.  Baenaed  Airo  Othees. 

(135  Mass.  116.  — 1883.) 

ToET,  against  the  owners  and  occupants  of  a  building  in 
Boston,  for  personal  injuries  sustained  by  the  plaintiff  therein. 
Trial,  in  this  court,  without  a  jury,  before  Field,  J.,  who  found 
for  the  defendants,  and  reported  the  case  for  the  consideration 
of  the  full  court.     The  facts  appear  in  the  opinion. 

F.  Peabody,  Jr.  {C.  A.  Prince  with  him),  for  the  plaintiff. 

A.  T.  SvrhcloA/r  for  one  of  the  defendants. 

A.  Puss  {G.  A.  A.  Pevey  and  H.  H.  Sprague  with  him)  for 
the  other  defendants. 

Devens,  J.  The  plaintiff  was  a  police  officer  of  the  city  of 
Boston,  acting  under  a  rule  regularly  passed  by  the  police 
commissioners,  which  made  it  his  duty  to  examine  in  the  night- 
time the  doors  and  windows  of  dweUings  and  stores,  to  see 
that  they  were  properly  secured,  and  to  give  notice  to  the 
inmates,  or,  if  such  buildings  were  unoccupied,  to  make  fast 
the  doors  and  windows  found  open.  He  crossed  the  threshold 
of  the  elevator  entrance  of  the  building,  of  which  the  defend- 
ants were  owners  or  occupants,  the  doors  of  which  were  open, 
for  the  purpose  of  making  an  examination,  thinking  it  was  the 
entrance  to  the  upper  stories,  in  order  that  he  might  be  in 
from  the  air  and  there  hght  his  candle,  and  was  precipitated 
down  the  well  of  the  elevator,  which  was  unguarded,  receiv- 
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ing  injury  thereby.  It  is  found  by  the  report  that  he  enteretl 
with  the  honest  belief  "  that  there  might  be  something  wrong- 
being  done  in  the  building,  and  with  the  honest  purpose  of 
arresting  ofPenders,  if  he  found  any,  or  of  securing  the  doors 
for  the  safety  of  the  property  of  the  occupants." 

"It  is  a  very  ancient  rule  of  the  common  law,"  says  Chief 
Justice  Gray,  "  that  an  entry  upon  land  to  save  goods  which 
are  in  jeopardy  of  being  lost  or  destroyed  by  water,  fire  or 
other  like  danger,  is  not  a  trespass."  {Proctor  v.  Adams,  113 
Mass.  376.)  As  individuals  may  thus  enter  upon  the  land  of 
another,  firemen  may  do  so  for  the  protection  of  property, 
officers  of  the  law  for  similar  purposes,  and,  under  proper  cir- 
cumstances, for  the  arrest  of  offenders  or  the  execution  of 
criminal  process.  The  right  to  do  this  may  be  in  limitation 
of  the  more  general  right  of  property  which  the  owner  has, 
but  it  is  for  his  protection  and  that  of  the  public.  {Metallic 
Compression  Casting  Co.  v.  FitoKburg  Railroad,  109  Mass. 
Til,  280 ;  Hyde  Park  v.  Gay,  120  Mass.  589,  593 ;  Common- 
wealth V.  Tdbin,  108  Mass.  426  ;  Commonwealth  v.  Reynolds, 
120  Mass.  190 ;  Barnard  v.  Bartlett,  10  Gush.  501.)  \ 

When  doors  are  left  open  in  the  night-time  under  such  cn^ 
cumstances  that  property  is  unprotected,  it  is  a  reasonable 
police  regulation  which  permits  an  oflicer  to  enter  in  order  to 
warn  the  inmates  of  the  house,  or  to  close  and  fasten  the  doors, 
and  a  license  so  to  do  is  fairly  implied,  which,  at  least,  should 
shield  him  from  being  treated  as  a  trespasser. 

But,  if  the  plaintiff  was  a  licensee,  it  is  contended  that  he 
was  no  more  than  this;  that,  if  lawfully  upon  the  premises, 
he  was  there  at  his  own  risk ;  and  that  none  of  the  defendants 
were  under  any  obligations  toward  him  to  keep  this  entrance 
of  the  building  in  a  safe  condition.  It  is  certainly  well  set- 
tled that  by  the  common  law,  no  duty  is  imposed  on  the  owner 
or  occupant  of  premises  to  keep  them  in  a  suitable  condition 
for  those  who  come  upon  them  solely  for  their  own  conven- 
ience or  pleasure,  and  who  have  not  been  either  expressly 
invited  to  enter,  or  induced  to  come  by  the  purpose  for  which 
the  premises  are  appropriated,  or  by  some  preparation  or  adap- 
tation of  the  place  for  use  by  customers  or  passengers,  which 
might  naturally  and  reasonably  lead  them  to  suppose  that  they 
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might  safely  and  properly  enter  thereon.  "Where  no  such  prep- 
aration is  made,  or  express  or  implied  invitation  extended,  and 
the  entry  of  the  licensee  is  permissive  only,  there  can  ordinarily 
be  no  recovery  for  a  neglect  properly  to,  guard  the  premises  by 
which  such  person  may  be  injured.  {Sweeny  v.  Old  Colony 
(&  Newport  Railroad,  10  Allen,  368,  373  ;  Severy  v.  Niclcerson, 
120  Mass.  306.) 

If  this  be  conceded,  it  is  still  to  be  determined  in  the  case 
at  bar  whether,  when  there  is  evidence  which  tends  to  show 
that  the  injury  proceeded  from  the  neglect  of  an  obligation  im- 
posed upon  the  defendants  by  statute,  the  protection  intended 
to  be  afforded  by  means  of  such  a  statute  is  not  for  the  benefit 
of  all  those  who  are  upon  the  premises  in  the  performance  of 
lawful  duties,  even  if  they  are  but  licensees,  as  well  as  for 
the  benefit  of  those  who  are  there  by  inducement  or  invitation, 
express  or  implied,  and  thus  whether  such  fleglect  may  not  be 
made  the  foundation  of  an  action. 

The  St.  of  1872,  c.  260,  is  entitled  "An  act  in  addition  to 
an  act  to  provide  for  the  regulation  and  inspection  of  build- 
ings, the  more  effectual  prevention  of  fire,  and  the  better 
preservation  of  life  and  property  in  Boston."  Section  6  is  as 
follows  :  "  In  any  store  or  building  in  Boston,  in  which  there 
shall  exist  or  be  placed  any  hoistway,  elevator  or  well-hole, 
the  openings  thereof  through  and  upon  each  floor  of  the  said 
building  shall  be  provided  with  and  protected  by  a  good  and 
substantial  railing,  and  such  good  and  sufficient  trap-doors 
with  which  to  close  the  same,  as  may  be  directed  and  approved 
by  the  inspector  of  buildings;  and  such  trap-doors  shall  be 
kept  closed  at  all  times  except  when  in  actual  use  by  the  occu- 
pant or  occupants  of  the  building  having  the  use  and  control 
of  the  same.  For  any  neglect  or  violation  of  the  provisions 
of  this  section,  a  penalty  not  exceeding  one  hundred  dollars 
for  each  and  every  offence  may  be  imposed  upon  the  owner, 
lessee  or  occupant  of  said  building." 

The  owner  or  occupant  of  land  or  a  building  is  not  liable,  at 
common  law,  for  obstructions,  pitfalls  or  other  dangers  there 
existing,  as,  in  the  absence  of  any  inducement  or  invitation  to 
others  to  enter,-  he  may  use  his  property  as  he  pleases.  But 
he  holds  his  property  "  subject  to  such  reasonable  control  and 
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regulation  of  the  mode  of  keeping  and  use  as  the  legislature, 
under  the  police  power  vested  in  them  by  the  constitution  of 
the  Commonwealth,  may  think  necessary  for  the  preventing 
of  injuries  to  the  rights  of  others  and  the  security  of  the  pub- 
lic health  and  welfare."  {Blair  v.  Forehand,  100  Mass.  136.) 
When,  therefore,  in  the  construction  or  management  of  a 
building,  the  legislature  sees  fit  to  direct  by  statute  that  cer- 
tain precautions  shall  be  taken,  or  certain  guards  against 
danger  provided,  his  unrestricted  use  of  his  property  is  right- 
fully controlled,  and  those  who  enter  in  the  performance  of  a 
lawful  duty,  and  are  injured  by  the  neglect  of  the  party  re- 
sponsible, have  just  ground  of  action  against  him.  Were  the 
case  at  bar  that  of  a  fireman,  who,  for  the  purpose  of  saving 
the  property  in  the  store,  or  for  the  prevention  of  the  spread 
of  the  fire  to  other  buildings,  lawfully  entered  in  the  perform- 
ance of  his  duties,  and  who  was  injured  because  there  were  no 
railing  and  trap-doors  guarding  the  elevator  well,  he  would 
have  just  ground  of  complaint  that  the  protection  which  the 
statute  has  made  it  the  duty  of  the  owners  or  occupants  to 
provide  had  not  been  afforded  him.  The  act  is  not  to  be 
limited  in  its  operation  to  the  protection  of  firemen.  "  There 
is  no  rule,"  says  Mr.  Justice  Morton,  "  better  settled,  than  that 
the  title  of  an  act  does  not  constitute  a  part  of  the  act." 
{Charles  River  Bridge  v.  Warren  Bridge,  1  Pick.  344,  455.) 
But,  if  the  title  were  of  importance,  the  object  of  the  act  is 
asserted  to  be  "  the  better  preservation  of  life  and  property," 
as  well  as  "  the  more  effectual  prevention  of  fire."  The  case 
of  an  officer,  who,  with  lawful  process  to  justify  it,  enters  to 
make  an  arrest,  or  that  of  one  who  enters  lawfully  to  protect 
property,  does  not  differ  in  principle  from  that  of  the  fireman 
which  we  have  considered.  Like  him,  they  are  within  the 
building  in  lawful  performance  of  their  duty.  Even  if  they 
must  encounter  the  danger  arising  from  neglect  of  such  pre- 
cautions against  obstructions  and  pitfalls  as  those  invited  or 
induced  to  enter  have  a  right  to  expect,  they  may  demand,  as 
against  the  owners  or  occupants,  that  they  observe  the  statute 
in  the  construction  and  management  of  their  building. 

The  fact  that  there  was  a  penalty  imposed  by  the  statute 
for  neglect  of  duty  in  regard  to  the  railing  and  protection  of 
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the  elevator  well  does  not  exonerate  those  responsible  therefor 
from  such  liability.  The  case  of  Kirhy  v.  JBoylston  Market, 
14  Gray,  249,  cited  by  one  of  the  defendants,  does  not  decide 
otherwise.  It  holds  only  that  an  ordinance  of  the  city  of  Bos- 
ton, requiring  abutters,  under  a  penalty,  to  clear  their  side- 
Avalks  from  snow  and  ice,  still  left  the  remedy,  under  the  St. 
of  1850,  c.  5,  §  1,  for  all  damages  sustained  by  an  accumulation 
of  snow  and  ice,  exclusively  against  the  inhabitants  of  the 
city  in  their  corporate  capacity. 

As  a  general  rule,  where  an  act  is  enjoined  or  forbidden 
under  a  statutory  penalty,  and  the  failure  to  do  the  act  en- 
joined or  the  doing  of  the  act  forbidden  has  contributed  to  an 
injury,  the  party  thus  in  default  is  liable  therefor  to  the  party 
injured,  notwithstanding  he  maj'  also  be  subject  to  a  penalty. 
{Kidder  v.  Dunstable,  11  Gray,  312;  Salishnry  v.  Ilerchen- 
roder,  106  Mass.  458  ;  Hyde  Park  v.  Gay,  ubi  supra) 

We  have  not  considered  the  respective  duties  of  the  owners 
and  of  the  occupants  of  the  building  as  to  the  protection  of 
the  elevator  well.  Upon  this  inquiry,  the  case  is  not  before 
us,  and  the  facts  are  not  reported. 

New  trial  ordered. 


Hayes  v.  Mich.  C.  K.  Co. 

(in  Itrs.  ^1—1884.) 

This  action  was  brought  by  the  plaintiff  in  error  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused 
the  negligence  of  the  defendant  in  error.  After  the  evidenc 
in  the  cause  had  been  closed,  the  court  directed  the  jury  to 
return  a  verdict  for  the  defendant.  A  bill  of  exceptions  to 
that  ruling  embodied  all  the  circumstances  material  to  the 
c;^se,  and  presented  the  question  upon  this  writ  of  error, 
whether  there  was  sufficient  evidence  to  entitle  the  plaintiff 
below  to  have  the  issues  submitted  to  the  determination  of 
,  the  jury. 

The  defendant  in  running  its  trains  into  Chicago,  used  the 
tracks  of  the  Illinois  Central  Eailroad  Company,  under  an 
arrangement  between  them;  and  no  question  was  made  but 
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that  the  defendant  is  to  be  treated,  for  the  purposes  of  this 
case,  as  the  owner  as  well  as  occupier  of  the  ti-acks. 

The  tracks  in  question  were  situated  for  a  considerable  dis- 
tance in  Chicago,  including  the  place  where  the  injury  com- 
plained of  was  received,  on  the  lake  shore.  They  were  built 
in  fact,  at  first,  in  the  water  on  piles  ;  a  breakwater,  con- 
structed in  the  lake,  protecting  theni  from  winds  and  waves, 
and  on  the  west  or  land  side,  the  space  being  filled  in  with 
earth,  a  width  of  about  280  feet,  to  Michigan  avenue,  running 
parallel  with  the  railroad.  This  space  between  Michigan 
avenue  and  the  railroad  tracks  was  public  ground,  called 
Lake  Park,  on  the  south  end  of  which  was  Park  row,  a  street 
perpendicular  to  Michigan  avenue,  and  leading  to  and  across 
the  railroad  tracks,  to  the  water's  edge.  Numerous  streets, 
from  Twelfth,. street  north  to  Randolph  street,  intersected 
Michigan  avenue  at  right  angles,  about  400  feet  apart,  and 
opened  upon  the  park,  but  did  not  cross  it.  Nothing  divided 
Michigan  avenue  from  the  park,  and  the  two  together  formed 
one  open  space  to  the  railroad. 

The  right  of  way  for  these  tracks  was  granted  to  the  com- 
pany by  the  city  of  Chicago,  over  public  grounds,  by  an 
ordinance  of  the  common  council,  dated  June  14,  1852,  the 
6th  section  of  which  was  as  follows  : 

"  Sec.  6.  The  said  company  shall  erect  and  maintain  on  the 
western  or  inner  line  of  the  ground  pointed  out  for  its  main 
track  on  the  lake  shore,  as  the  same  is  hereinbefore  defined, 
such  suitable  walls,  fences  or  other  sufficient  works  as  will 
prevent  animals  from  straying  upon  or  obstructing  its  tracks 
and  secure  persons  and  property  from  danger,  said  structure 
to  be  of  suitable  materials  and  sightly  appearance,  and  of  such 
height  as  the  common  council  may  direct,  and  no  change 
therein  shall  be  made  except  by  mutual  consent ;  provided, 
however,  that  the  company  shall  construct  such  suitable  gates 
at  proper  places,  at  the  ends  of  the  streets  which  are  now  or 
may  hereafter  be  laid  out,  as  may  be  re'quired  by  the  common 
council  to  afford  safe  access  to  the  lake;  and  provided,  also, 
that  in  case  of  the  construction  of  an  outside  harbor,  streets 
may  be  laid  out  to  approach  the  same,  in  the  manner  provided 
by  law,  in  which  case  the  common  council  may  regulate  the 
speed  of  locomotives  and  trains  across  them." 
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It  was  also  provided  in  the  ordinance,  that  it  should  be 
accepted  by  the  railroad  company  within  ninety  daj's  from  its 
passage,  and  that  thereupon  a  contract  under  seal  should  be 
formally  executed  on  both  parts,  embodying  the  provisions  of 
the  ordinance  and  stipulating  that  the  permission,  rights  and 
privileges  thereby  conferred  upon  the  company  should  dejiend 
upon  their  performance  of  its  requirements.  This  contract  was 
duly  executed  and  delivered  March  28,  1853. 

The  work  of  filling  in  the  open  space  between  the  railroad 
tracks  and  the  natural  shore  line  was  done  gradually,  more 
rapidly  after  the  great  fire  of  October  9,  1871,  when  the 
space  was  used  for  the  deposit  of  the  debris  and  ruins  of  build- 
ings, and  the  work  was  completed  substantially  in  the  winter 
of  1877-8. 

In  the  meantime  several  railroad  tracks  had  been  constructed 
by  the  railroad  company  on  its  right  of  way,  used  by  itself 
and  four  other  companies  for  five  years  prior  to  the  time  of 
the  injury  complained  of,  and  trains  and  locomotives  were 
passing  very  frequently,  almost  constantlj'. 

The  railroad  company  had  also  partially  filled  with  stones 
and  earth  the  space  east  of  its  tracks,  to  the  breakwater, 
sufficiently  so  in  some  places  to  enable  people  to  get  out  to  it. 
This  they  were  accustomed  to  do,  for  the  purpose  of  fishing 
and  other  amusements,  crossing  the  tracks  for  that  purpose. 
At  one  point  there  was  a  roadway  across  the  park  and  the 
tracks,  used  by  wagons  for  hauling  materials  for  filling  up  the 
space,  and  a  flagman  was  stationed  there.  At  this  point  great 
numbers  of  people  crossed  to  the  breakwater;  from  two 
streets,  the  public  were  also  accustomed  to  cross  over  the 
tracks  from  the  parks  to  the  ferry  boats. 

From  Park  row,  at  the  south  end  of  the  park,  running  north 
a  short  distance,  the  railroad  company,  in  1872,  had  erected  on 
the  west  line  of  its  right  of  way  a  five-board  fence,  the  north 
end  of  which  at  the  time  of  the  injury  to  the  plaintiff  was 
broken  down.     The  rest  of  it  was  in  good  order. 

The  park  was  public  ground,  free  to  all,  and  frequented  by 
children  and  others  as  a  place  of  resort  for  recreation,  espe- 
cially on  Sundays.  Not  far  from  the  south  end,  and  about 
opposite  the  end  of  the  fence,  was  a  band-house  for  free  open- 
air  concerts. 
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The  plaintiff  was  a  boy  between  eight  and  nine  years  of 
age,  bright  and  well-grown,  but  deaf  and  dumb.  His  parents 
Avere  laboring  people,  living,  at  the  time  of  the  accident,  about 
four  blocks  west  of  Lake  Park.  Across  the  street  from  where 
they  lived  was  a  vacant  lot  where  children  in  the  neighbor- 
hood frequently  played.  On  Sunday  afternoon,  March  17, 
1878,  St.  Patrick's  Day,  the  plaintiff,  in  charge  of  a  brother 
about  two  years  older,  went  to  this  vacant  lot,  with  the  per- 
mission of  his  father,  to  play ;  while  playing  there,  a  proces- 
sion celebrating  the  day  passed  by,  and  the  plaintiff,  with 
other  boys,  but  without  the  observation  of  his  brother,  fol- 
lowed the  procession  to  Michigan  avenue  at  Twelfth  street, 
just  south  of  Lake  Park ;  he  and  his  companions  then  re- 
turned north  to  the  park,  in  which  they  stopped  to  play;  a 
witness,  going  north  along  and  on  the  west  side  of  the  tracks, 
when  at  a  point  a  considerable  distance  north  of  the  end  of 
the  broken  fence,  saw  a  freight  train  of  the  defendant  coming 
north ;  turning  round  toward  it  he  saw  the  plaintiff  on  the 
track  south  of  him,  but  north  of  the  end  of  the  fence;  he  also 
saw  a  colored  boy  on  the  ladder  on  the  side  of  one  of  the  cars 
of  the  train  motioning  as  if  he  wanted  the  plaintiff  to  come 
along;  the  plaintiff  started  to  run  north  beside  the  train,  and 
as  he  did  so,  turned  and  fell,  one  or  more  wheels  of  the  car 
passing  over  his  arm.  There  were  four  tracks  at  this  point, 
and  the  train  was  on  the  third  track  from  the  park.  The 
plaintiff  had  his  hands  reached  out  towards  the  car,  as  he  ran, 
as  if  he  was  reaching  after  it,  and  seemed  to  the  witness  to  be 
drawn  around  by  the  draft  of  the  train,  and  fall  on  his  back. 
Amputation  of  the  left  arm  at  the  shoulder  was  rendered 
necessary,  and  constituted  the  injury  for  which  damages  were 
claimed  in  this  suit. 

After  the  evidence  in  the  case  had  been  closed,  the  court 
instructed  the  jury  to  find  a  verdict  for  the  defendant,  to 
which  ruling  the  plaintiff  excepted.  Judgment  was  entered 
on  the  verdict  and  the  plaintiff  sued  out  this  writ  of  error. 

Mr.  A.  D.  Rich,  Mr.  George  C.  Fry  and  Mr.  J.  W.  Mer- 
riam  for  plaintiff  in  error  submitted  on  their  brief. 

Mr.  Ashley  Pond  for  defendant  in  error. 
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'Mr.  Justice  Matthews  delivered  the  opinion  of  the  court. 
He  stated  the  facts  in  the  foregoing  language  and  continued : 
*  *  *  *  « 

The  particular  negligence  charged  in  the  declaration  and  re- 
lied on  in  argument,  is  the  omission  of  the  railroad  company 
to  build  a  fence  on  the  west  line  of  its  right  of  way,  dividing 
it  from  Lake  Parli ;  a  duty,  it  is  alleged,  imposed  upon  it  by 
the  ordinance  of  June  14,  1852,  a  breach  of  which  resulting 
in  his  injury,  confers  on  the  plaintiff  a  right  of  action  for 
damages. 

It  is  not  claimed  on  the  part  of  the  plaintiff  in  error  that 
the  railroad  company  was  under  an  obligation,  at  common 
law,  to  fence  its  tracks  generally,  but  that,  at  common  law, 
the  question  is  always  whether,  under  the  circumstances  of 
the  particular  case,  the  railroad  has  been  constructed  or 
operated  with  such  reasonable  precautions  for  the  safety  of 
others,  not  in  fault,  as  is  required  by  the  maxim  sic  utere  tuo 
ut  non  alienum  Icedas ;  that,  consequently,  in  circumstances 
where  the  public  safety  requires  such  a  precaution  as  a  fence, 
to  prevent  danger  from  the  ordinary  operations  of  the  rail- 
road, to  strangers  not  themselves  in  fault,  the  omission  of  it  is 
negligence ;  and  that  it  is  a  question  of  fact  for  a  jury,  whether 
the  circumstances  exist  which  create  such  a  duty. 

This  principle  has  been  recognized  and  applied  in  cases  of 
collisions  at  crossings  of  railroads  and  public  highways,  when 
injuries  have  occurred  to  persons  necessarily  passing  upon  and 
across  railroad  tracks  in  the  use  of  an  ordinary  highway. 
"  These  cases,"  said  tlie  Supreme  Court  of  Massachusetts  in 
Eaton  Y.  Fitchhurg  Railroad  Company,  129  Mass.  364,  "all 
rest  on  the  common-law  rule  that  when  there  are  different  pub- 
lic easements,  to  be  enjoyed  by  two  parties  at  the  same  time 
and  in  the  same  place,  each  must  use  his  privilege  with  due 
care,  so  as  not  to  injure  the  other.  The  rule  applies  to  grade 
crossings,  because  the  traveller  and  the  railroad  each  has  com- 
mon  rights  in  the  highway  at  these  points.  The  fact  that  the 
legislature  has  seen  fit,  for  the  additional  safety  of  travellers, 
imperatively  to  require  the  corporation  to  give  certain  warnings 
at  such  crossings,  does  not  relieve  it  from  the  duty  of  doing 
whatever  else  may  be  reasonably  necessary."     It  was  accord- 
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ingl}'  held  in  that  case,  that  the  jury  might  properly  consider, 
whether,  under  all  circumstances,  the  defendant  was  guilty  of 
negligence  in  not  having  a  gate  or  a  flagman  at  the  crossing, 
although  not  expressly  required  to  do  so  by  any  statute  or 
public  autiiority  invested  with  discretionary  powers  to  estab-" 
lish  such  regulations. 

And  the  same  principle  has  been  applied  in  other  cases  than 
those  of  the  actual  coincidence,  at  crossings  of  public  higii- 
ways.  In  Barnes  v.  Ward,  9  C.  B.  392,  it  was  decided,  after 
much  consideration,  that  the  proprietor  and  occiipier  of  land 
making  an  excavation  on  his  own  land,  but  adjoining  a  public 
highway,  rendering  tlie  way  unsafe  to  those  who  used  it  with 
ordinary  care,  was  guilty  of  a  public  nuisance,  even  though  the 
danger  consisted  in  the  risk  of  accidentally  deviating  from  the 
road,  and  liable  to  an  action  for  damages  to  one  injured  by 
reason  thereof;  for  the  danger  thus  created  may  reasonably 
deter  prudent  persons  from  using  the  way,  and  thus  the  full 
enjoyment  of  it  by  the  public  is,  in  effect,  as  much  impeded 
as  in  the  case  of  an  ordinary  nuisance  to  a  highway.  This 
doctrine  has  always  since  been  recognized  in  England.  {Hard- 
castle  V.  South  Yorkshire  Ry.  Co.,  4  Hurl.  &  ISTor.  67;  Houn- 
sell  V.  Smyth,  7  C.  V>.  N.  S.  731 ;  Binks  v.  South  Yorkshire  By. 
Co.,  3  B.  &  S.  244.) 

It  has  also  been  generally  adopted  in  this  country  {Norwich 
V.  Breed,  30  Conn.  535  ;  Beck  v.  Carter,  68  K  Y.  283  ;  How.an 
V.  Stardey,  66  Penn.  St.  464;  B.  cfe  0.  R.  R.  Co.  v.  Boteler, 
38  Md.  568;  Stratton  v.  Staples,  59  Me.  94;  Young  v.  Harvey, 
16  Ind.  314;  Coggswell  v.  Inhabitants  of  Lexington,  4  Gush. 
307);  although  Uowland  v.  Vincent,  10  Mete.  371,  is  an  excep- 
tion. 

The  enforcement  of  this  rule  in  regard  to  excavations  made 
by  proprietors  of  lots  adjacent  to  streets  and  public  grounds 
in  cities  and  towns,  in  the  prosecution  of  building  enterprises, 
and  in  the  construction  of  permanent  area  for  cellar  ways,  is 
universally  recognized  as  an  obvious  and  salutarj'  exercise  of 
the  common  police  powers  of  municipal  government;  and  the 
omission  to  provide  barriers  and  signals,  prescribed  by  ordi- 
nance in  such  cases  for  the  safety  of  individuals  in  the  use  of 
thoroughfares,  is  a  failure  of  duty,  charged  with  all  the  conse- 
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quences  of  negligence,  including  that  of  liability  for  personal 
injuries  of  which  it  is  the  responsible  cause.  The  true  test  is, 
as  said  by  Hoar,  J.,  in  Alger  v.  City  of  Lowell,  3  Allen,  402, 
"not  whether  the  dangerous  place  is  outside  of  the  way,  or 
whether  some  small  slip  of  ground  not  included  in  the  way 
must  be  traversed  in  reaching  the  danger,  but  whether  there/ 
is  such  a  risk  of  a  traveller,  using  ordinary  care  in  passing 
along  the  street,  being  thrown  or  falling  into  the  dangerous! 
place,  that  a  railing  is  requisite  to  make  the  way  itself  safe 
and  convenient." 

As  the  ground  of  liabilty  in  these  cases  is  that  of  a  public 
nuisance,  causing  special  injury,  the  rule,  of  course,  does  not 
apply  where  the  structure  complained  of  on  the  defendant's 
property,  and  the  mode  of  its  use,  are  authorized  by  law  ;  and 
consequently,  what  has  been  said  is  not  supposed  to  bear 
directly  and  strictly  on  the  question  in  the  present  case,  but 
rather  as  inducement,  showing  the  ground  of  legislative  au- 
thority implied  in  the  ordinance,  the  breach  of  which  is  im- 
puted to  the  defendant  as  negligence  towards  the  plaintiff, 
and  as  serving  to  interpret  the  meaning  and  application  of  its 
provisions. 

The  ordinance  cannot,  we  think,  be  treated  as  a  mere  con- 
tract between  the  city,  as  proprietor  of  the  land  over  which 
the  right  of  way  is  granted,  and  the  railroad  company,  to 
which  no  one  else  is  privy,  and  under  which  no  third  person 
can  derive  immediately  an}'^  private  right,  prescribing  con- 
ditions of  the  grant,  to  be  enforced  only  by  the  cit}'  itself. 
Although  it  takes  the  form  of  a  contract,  provides  for  its 
acceptance  and  contemplates  a  written  agreement  in  execu- 
tion of  it,  it  is  also  and  primarily  a  municipal  regulation,  and 
as  such,  being  duly  authorized  by  the  legislative  power  of  the 
State,  has  the  force  of  law  within  the  limits  of  the  city. 
(Mason  V.  Shawneetown,  77  111.  533.) 

Neither  can  the  ordinance  be  limited  by  construction  to  the 
mere  purpose  of  preventing  animals  from  straying  upon  or  ob- 
structing the  railroad  tracks ;  because,  in  addition  to  that,  it 
expressly  declares  that  the  walls,  fences  or  other  works  re- 
quired shall  be  suitable  and  sufficient  to  secure  persons  and 
property  from   danger.      This  cannot   refer  to  persons   and 
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property  in  course  of  transportation  and  already  in  care  of  the 
railroad  company  as  common  carrier,  for  the  duty  to  carry 
and  deliver  them  safely  was  already  and  otherwise  provided 
for  by  law ;  nor,  can  it  be  supposed,  from  tlie  nature  of  the 
case,  that  the  stipulation  was  intended  as  security  for  any 
corporate  interest  of  the  city.  The  proviso  in  the  6th  section, 
that  the  company  shall  construct  such  suitable  gates  at  cross- 
ings as  thereafter  might  be  required  by  the  common  council 
to  afford  safe  access  to  the  lake,  clearly  designates  the  inhabi- 
tants of  the  city  as  at  least  within  the  scope  of  this  foresight 
and  care,  the  safety  of  whose  persons  and  property  was  in 
contemplation. 

The  prevention  of  animals  from  straying  upon  the  tracks, 
and  the  security  of  persons  and  property  from  danger,  are  two 
distinct  objects,  for  both  which  the  requirement  is  made  of 
suitable  walls,  fences  or  other  protections ;  and  the  ordinance 
in  these  two  particulars,  is  to  be  referred  to  distinct  legislative 
grants  of  power  to  the  municipal  body.  The  general  act  to 
provide  for  the  incorporation  of  cities  and  villages  which  con- 
stitutes the  charter  of  the  city  of  Chicago,  confers  upon  its 
City  council  power  :  "Twenty-sixth.  To  require  railroad  com- 
panies to  fence  their  respective  railroads,  or  a.nj  portion  of  the 
same,  and  to  construct  cattle  guards,  crossings  of  streets,  and 
public  roads,  and  kefep  the  same  in  repair,  Avithin  the  limits  of 
the  corporation.  In  case  any  railroad  company  shall  fail  to 
comply  with  any  such  ordinance,  it  shall  be  liable  for  all  dam- 
ages the  owner  of  any  cattle  or  horses  or  other  domestic 
animal  may  sustain,  by  reason  of  injuries  thereto  while  on  the 
track  of  such  railroad,  in  like  manner  and  exteht  as  under  the 
general  laws  of  this  State,  relative  to  the  fencing  of  railroads." 
(Cothran's  Kev.  Stat.  111.  1884,  227.)  By  the  general  law  of 
the  State,  requiring  railroads  to  be  fenced,  except  within  the 
limits  of  municipal  corporations,  the  company  omitting  per- 
formance of  the  duty  is  liable  to  the  owner  for  all  damages  to 
animals,  irrespective  of  the  question  of  negligence.  (Cothran's 
Kev.  Stat.  111.  1884,  1151.) 

Whether  this  provision  is  limited  to  the  protection  of  ani- 
mals, and  covers  only  the  case  of  damage  done  to  them,  or 
whether  a  failure  to  comply  with    the  ordinance  authorized 
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thereby  might  be  considered  as  evidence  of  negligence,  in  case 
of  injury  to  person  or  property,  in  any  other  case,  it  is  not 
necessary  for  us  now  to  decide ;  for  in  the  same  section  of  the 
statute  there  is  this  additional  power  conferred  upon  the  city 
council:  "Twenty-seventh.  To  require  railroad  companies  to 
keep  flagmen  at  railroad  crossings  of  streets,  and  provide 
protection  agq,inst  injury  to  persons  and  property  in  the  use 
of  such  railroads,"  etc. 

The  latter  clause  of  this  provision  is  general  and  unrestricted. 
It  confers  plenary  power  over  railroads  within  the  corporate 
limits,  in  order  that  by  such  requirements  as  in  its  discretion 
it  may  prescribe,  and  as  are  within  the  just  limits  of  police 
regulation,  the  municipal  authority  may  provide  protection 
against  injury  to  persons  and  property  likely  to  arise  from  the 
use  of,  railroads.  And  as  we  have  shown  by  reference  to 
analogous  cases,  the  erection  of  a  barrier  between  the  railroad 
tracks  and  the  public  highways  and  grounds,  particularly  such 
a  resort  as  the  Lake  Park  is  shown  to  be,  in  the  present  case,  is 
a  reasonable  provision,  clearly  within  the  limits  of  such  author- 
ity. To  leave  the  space  between  the  park  and  the  breakwater,, 
traversed  by  the  numerous  tracks  of  the  railroad  company, 
open  and  free,  under  the  circumstances  in  proof,  was  a  constant 
invitation  to  crowds  of  men,  women  and  children  frequenting 
the  park  to  push  across  the  tracks  at  all  points  to  the  break- 
water, for  recreation  and  amusement,  at  the  risk  of  being  run 
down  by  constantly  passing  trains.  A  fence  upon  the  line 
betvreen  them  might  have  served,  at  least,  as  notice  and  signal 
of  danger,  if  not  as  an  obstacle  and  prevention.  For  young 
children,  for  whose  health  and  recreation  the'park  is  presumably 
in  part  intended,  and  as  irresponsible  in  many  cases  as  the 
dumb  cattle,  for  whom  a  fence  is  admitted  to  be  some  protec- 
tion, such  an  impediment  to  straying  might  prove  of  value  > 
and  importance.  The  object  to  be  attained  —  the  security  of  \ 
the  persons  of  the  people  of  the  city  —  was,  we  think,  clearly 
within  the  design  of  the  stjitute  and  the  ordinance;  and  the 
means  required  by  the  latter  to  be  adopted  by  the  railroad 
com])any  was  appropriate  and  legitimate.  {Mayor,  etc.,  of 
New  York  v.  Williams,  15  N.  Y.  502.) 

It  is  said,  however,  that  it  does  not  follow  that  whenever  a 
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statutory  duty  is  .created,  any  person  who  can  show  that  he 
has  sustained  injuries  from  the  non-performance  of  that  duty 
can  maintain  an  action  for  damages  against  the  person  on  whom 
the  duty  is  imposed;  and  we  are  referred  to  the  case  of  Atkin- 
son V.  Ne%ccastle  Water  Worlcs  Co.,  L.  K.  2  Exch.  Div.  441,  as 
authority  for  that  proposition,  qualifying  as  it  does  the  broad 
doctrine  stated  by  Lord  CampbelL  in  Couch  v.  /Steel,  3  E.  &  B. 
402.  But  accepting  the  more  limited  doctrine  admitted  in  the 
language  of  Lord  Cairns  in  the  case  cited,  that  whether  such 
an  action  can  be  maintained  must  depend  on  the  "  purview  of 
the  legislature  in  the  particular  statute,  and  the  language  which 
they  have  there  employed,"  we  think  the  right  to  sue,  under 
the  circumstances  of  the  present  case,  clearly  within  its  limits. 
In  the  analogous  case  of  fences  required  by  the  statute  as  a  pro- 
tection for  animals,  an  action  is  given  to  the  owners  for  the  loss 
caused  by  the  breach  of  the  duty.  And  although  in  the  case 
of  injury  to  persons  by  reason  of  the  same  default,  the  failure 
to  fence  is  not,  as  in  the  case  of  animals,  conclusive  of  the  lia- 
bility, irrespective  of  negligence,  yet  an  action  will  lie  for  the 
personal  injury,  and  this  breach  of  duty  will  be  evidence  of 
negligence.X The  duty  is  due,  not  to  the  city  as  a  municipal 
body,  but  to  the  public,  considered  as  composed  of  individual 
persons;  and  each  person  specially  injured  by  the  breach  of  the 
obligation  is  entitled  to  his  individual  compensation,  and  to  an 
action  for  its  recovery.  \"  The  nature  of  the  dut}',''  said  Judge 
Cooley  in  Taylor  v.  Z.  X  <&  M.  S.  R.  Company,  45  Mich.  T4. 
"  and  the  benefits  to  be  accomplished  through  its  performance, 
must  generally  determine  whether  it  is  a  duty  to  the  public  in 
part  or  exclusively,  or  whether  individuals  may  claim  that  it 
is  a  duty  imposed  wholly  or  in  part  for  their  especial  benefit." 
'  (See,  also.  Railroad  Company  v.  Terhune,  50  111.  151 ;  Schmidt 
V.  The  Milwaukee  <£•  St.  Paid  Railway  Company,  23  Wise.  lS(i : 
^Siemers  v.  Eisen,  54  Cal.  418  ;  Galena  (&  Chicago  Union  Rail- 
road Company  v.  Loomis,  13  111.  548  ;  0.  <&  M.  Railroad  Com- 
pany V.  McClelland,  25  111.  140 ;  St.  L.  Y.  c6  T.  H.  Railroad 
Company  v.  Dunn,  78  111.  197 ;  Massoth  v.  Delaware  oB  Hudson 
■Canal  Company,  64  N.  Y.  521 ;  B.  c&  0.  Railroad  Company  v. 
State,  29  Md.  252;  Pollock  v.  Eastern  Railroad  Company,  124 
.Mass.  158  ;  Cooley  on  Torts,  657.) 
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It  is  said,  however,  that,  in  the  present  case,  the  failure  or 
omission  to  construct  a  fence  or  wall  cannot  be  alleged  as  neg- 
ligence against  the  company,  because,  as  the  structure  was  to 
be,  as  described  in  the  ordinance,  of  suitable  materials  and 
sightly  appearance,  and  of  such  height  as  the  common  council 
might  direct,  no  duty  could  arise  until  after  the  council  had 
directed  the  character  of  the  work  to  be  constructed,  of  which 
no  proof  was  offered.  But  the  obligation  of  the  company  was 
not  conditioned  on  any  previous  directions  to  be  given  by  the 
city  council.  It  was  absolute,  to  build  a  suitable  wall,  fence 
or  other  sufficient  work  as  would  prevent  animals  from  stray- 
ing upon  the  tracks  and  secure  persons  and  property  from 
danger.  The  right  of  the  council  was  to  give  specific  directions 
if  it  saw  proper,  and  to  supervise  the  work  when  done,  if 
necessary ;  but  it  was  matter  of  discretion,  and  they  were  not 
required  to  act  in  the  first  instance,  nor  at  all,  if  they  were 
satisfied  with  the  work  as  executed  by  the  railroad  company. 
(Tallman  v.  Syracuse,  Binghamton  dh^JV.  Y.  Railroad  Com- 
pany, 4  Keyes,  128;  BrooTdyn  v.  Brooldyn  City  Railroad 
Company,  47  N.  Y.  475.) 

It  is  further  argued  that  the  direction  of  the  court  below  was 
right,  because  the  want  of  a  fence  could  not  reasonably  be  al- 
leged as  the  cause  of  the  injury.  In  the  sense  of  an  efficient 
cause,  causa  causans,  this  is  no  doubt  strictly  true ;  but  that  is 
not  the  sense  in  which  the  law  uses  the  term  in  this  connection. 

The  question  is,  was  it  causa  sine  qua  non,  a  cause  which  if 
it  had  not  existed,  the  injury  would  not  have  taken  place,  an 
occasional  cause?  and  that  is  a  question  of  fact,  unless  the 
causal  connection  is  evidently  not  proximate.  (^Milwaukee  & 
St.  Paul  Railroad  Co^npany  v.  Kellogg,  94  U.  S.  469.)  The 
rule  laid  down  by  Willes,  J.,  in  Daniel  v.  Metropolitan  Rail- 
way Company,  L.  R.  3  C.  P.  216,  222,  and  approved  by  the 
Exchequer  Chamber,  L.  E.  3  C.  P.  591,  and  by  the  House  of 
Lords,  L.  R.  5  H.  L.  45,  was  this :  "  It  is  necessary  for  the 
plaintiff  to  establish  by  evidence  circumstances  from  which  it 
may  fairlj'^  be  inferred  that  there  is  reasonable  probability  that 
the  accident  resulted  from  the  want  of  some  precaution  which 
the  defendants  might  and  ought  to  have  resorted  to;"  and 
in  the  case  of  Williams  v.  Oreat  Western  Railway  Company, 
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L.  K.  9  Excheq.  15Y,  where  the  rule  was  applied  to  a  case 
similar  to  the  present,  it  was  said  (p.  162) :  "  There  are  many 
supposable  circumstances  under  which  the  accident  may  have 
happened,  and  which  would  connect  the  accident  with  the 
neglect.  If  the  child  was  merely  wandering  about  and  he 
had  met  with  a  stile,  he  would  probably  have  been  turned  back; 
and  one  at  least  of  the  objects  for  which  a  gate  or  stile  is  re- 
quired, is  to  warn  people  of  what  is  before  them  and  to  makn 
them  pause  before  reaching  a  dangerous  place  like  a  railroad. ' 
The  evidence  of  the  circumstances  showing  negligence  on  tlie 
part  of  the  defendant,  which  may  have  been  the  legal  cause  of 
the  injury  to  the  plaintiff,  according  to  the  rule  established  in 
Railroad  Company  v.  Stout,  17  "Wall.  657,  and  Randall  v.  B. 
d;  0.  Railroad  Company,  109  U.  S.  478,  should  have  been 
submitted  to  the  jury ;  and  for  the  error  of  the  Circuit  Court 
in  directing  a  verdict  for  the  defendant, 

The  jxidgment  is  reversed  and  a  new  trial  awarded} 


ASSUMPTION  OF  SKILL. 
Bishop  v.  Webee. 

(139  Mass.  411.— 1885.) 

ToET.  Writ  dated  October  29,  1883.  The  declaration  as 
originally  filled  contained  two  counts.  On  May  19,  18S4,  a 
demurrer  to  the  declaration  was  sustained,  and  no  exception 
or  appeal  was  taken.  At  the  same  term,  the  declaration  was 
amended  by  adding  a  third  count,  and  by  inserting  certain 
words  in  the  first  and  second  count.  The  plaintiff  had  also 
leave  to  amend  her  writ  by  adding  after  the  word  "  tort "  the 
words  "or  contract,  the  plaintiff  being  doubtful  to  which 
class  of  actions  this  action  belongs." 

The  Superior  Court  sustained  the  demurrer  and  ordered  judg- 
ment for  the  defendant ;  and  the  plaintiff  appealed  to  this  court. 

^  Milnes  v.  Mayor,  etc.,  Huddersfield,  11  App.  Cas.  511;  Knight  v.  N.  Y.  L. 
E.  &  W.  Ry.  Co.,  99  N.  Y.  25. 
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J.  D.  Bryant  for  the  defendant. 
JB.  C.  Moulton  for  the  plaintiff. 

C.  Allen,  J.  If  one  who  holds  himself  out  to  the  public  as 
a  caterer,  skilled  in  providing  and  preparing  food  for  enter- 
tainments, is  employed  as  such,  by  those  who  arrange  for  an 
entertainment,  to  furnish  food  and  drink  for  all  who  may 
attend  it, (and  if  he  undertakes  to  perform  the  service  accord- 
ingly, he  stands  in  such  a  relation  of  duty  towards  a  person 
who  lawfully  attends  the  entertainment,  and  partakes  of  the 
food  furnished  by  him,  as  to  be  liable  to  an  action  of  tort  for 
negligence  in  furnishing  unwholesome  food,  whereby  such  per- 
son is  injureO  This  liability  does  not  rest  so  much  upon  an 
implied  contract,  as  upon  a  violated  or  neglected  duty  volun- 
tarily assumed.  Indeed,  where  the  guests  are  entertained 
without  pay,  it  would  be  hard  to  establish  an  implied  contract 
with  each  individual.  The  duty,  however,  arises  from  the  re- 
lation of  the  caterer  to  the  guests.  The  latter  may  have  a 
right  to  assume  that  he  will  furnish  for  their  consumption  pro- 
visions which  are  not  unwholesome  and  injurious  through  any 
neglect  on  his  part.  The  furnishing  of  provisions  which 
endanger  human  life  or  health  stands  clearly  upon  the  same 
ground  as  the  administering  of  improper  medicines,  from 
which  a  liability  springs  irrespective  of  any  question  of  privity 
of  contract  between  the  parties.  {Norton  v.  Sewall,  106  Mass. 
143  ;  LongmeAd  v.  HolUday,  6  Exch.  761 ;  Pippin  v.  Sheppard, 
11  Price,  400.) 

The  plaintiff's  action  was  originally  entitled  "  in  an  action 
of  tort."  The  plaintiff  obtained  leave  to  amend  by  adding  the 
words  "  or  contract,  the  plaintiff  being  doubtful  to  which 
class  of  actions  this  action  belongs."  This  amendment  was 
unnecessary,  and  may  be  disregarded,  all  the  amended  counts 
upon  which  the  plaintiff  relies  being  in  tort.  It  is  not  neces- 
sary to  sustain  the  demurrer  on  account  of  this  lack  of  literal 
precision  in  entitling  the  action. 

The  defendant  relies  on  several  other  extremely  fine  points 
of  objection,  but,  without  dwelhng  on  them  in  detail,  it  may 
be  said,  in  general  terms,  that  the  several  counts  suflBciently 
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set  forth  the  facts  from  which  the  duty  of  the  defendant 
towards  the  plaintiff  sprung,  and  it  is  not  necessary  to  state 
formally  and  in  terms  that  the  defendant  occupied  such  a  rela- 
tion towards  the  plaintiff  that  the  law  cast  upon  him  the 
duty  ;  they  also  sufficiently  aver  that  the  defendant  neglected 
that  duty,  and  that  the  plaintiff  was  injured  by  reason  thereof. 
It  is  not  necessary  to  aver  that  the  defendant  knew  of  the 
injurious  quality  of  the  food.  It  is  sufficient  if  it  appears 
that  he  ought  to  have  known  of  it,  and  was  negligent  in  fur- 
nishing unwholesome  food,  by  reason  whereof  the  plaintiff 
was  injured.  JudgTmnt  reversed. 


PROXIMATE   CAUSE. 
Milwaukee  &  0.  Ey.  Co.  v.  Kellogg. 

(94U.S.  469.— 1876.) 

Eeeoe  to  the  Circuit  Court  of  the  United  States  for  tho 
District  of  Iowa. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  W.  Gary  for  the  plaintiff  in  error. 

Mr.  Myron  H.  Beach  contra. 

Me.  Justice  Steong  delivered  the  opinion  of  the  court. 

This  was  an  action  to  recover  compensation  for  the  destruc- 
tion by  fire  of  the  plaintiff's  saw-mill  and  a  quantity  of  lumber, 
situated  and  lying  in  the  State  of  Iowa,  and  on  the  banks  of  the 
river  Mississippi.  That  the  property  was  destroyed  by  fire 
was  uncontroverted.  From  the  bill  of  exceptions,  it  appears 
that  the  "plaintiff  alleged  the  fire  was  negligently  communi- 
cated from  the  defendants'  steamboat  '  Jennie  Brown '  to  an 
elevator  built  of  pine  lumber,  and  one  hundred  and  twenty 
feet  high,  owned  b)'  the  defendants,  and  standing  on  the  bank 
of  the  river,  and  from  the  elevator  to  the  plaintiff's  saw-mill 
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and  lumber  piles,  whilst  an  unusually  strong  wind  was  blow- 
ing from  the  elevator  towards  the  mill  and  lumber.  On  the 
trial,  it  was  admitted  that  the  defendants  owned  the  steam- 
boat and  elevator ;  that  the  mill  was  five  hundred  and  thirty- 
eight  feet  from  the  elevator,  and  that  the  nearest  of  plaintiff's 
piles  of  lumber  was  three  hundred  and  eighty-eight  feet  distant 
from  it.  It  was  also  admitted  that  there  was  conflict  between 
the  parties  plaintiff  and  defendant  respecting  the  ownership  of 
the  land  where  the  mill  stood  and  the  lumber  was  piled,  botli 
claiming  under  a  common  source  of  title.  The  plaintiff  had 
built  the  mill,  and  he  was  in  occupation  of  it,  believing  he  had 
a  right  to  be  there." 

*  *  *  *  * 

A  second  exception  taken  in  the  court  below  and  here  in- 
sisted upon,  is  that  the  court  refused  to  permit  the  defendants 
to  prove  by  witnesses  who  were  experts,  experienced  in  the 
business  of  fire  insurance,  and  accustomed  by  their  profession 
to  estimating  and  calculating  the  hazard  and  exposures  to  fire 
from  one  building  to  another,  and  to  fixing  rates  of  insurance, 
that,  owing  to  the  distance  between  the  elevator  and  the  mill, 
and  the  distance  between  the  elevator  and  the  lumber  piles, 
the  elevator  would  not  be  considered  as  an  exposure  to  the 
mill  or  lumber,  and  would  not  be  considered  in  fixing  a  rate 
thereon,  or  in  measuring  the  hazard  of  mill  or  lumber. 

This  exception  is  quite  unsustainable.  The  subject  of  pro- 
posed inquiry  was  a  matter  of  common  observation,  upon 
which  the  lay  or  uneducate<4  mind  is  capable  of  forming  a 
judgment.  In  regard  to  such  matters,  experts  are  not  per- 
mitted to  state  their  conclusions.  In  questions  of  science  their 
opinions  are  received,  for  in  such  questions  scientific  men  have 
superior  knowledge,  and  generally  think  alike.  Hot  so  in 
matters  of  common  l^nowledge.  Thus,  it  has  been  held  that 
an  expert  cannot  be  asked  whether  the  time  during  which  a 
railroad  train  stopped  was  sufficient  to  enable  the  passengers 
to  get  off  {Keller  v.  Railroad  Company,  2  Abb.  (!N".  Y.)  App. 
Dec.  480)  ;  or  whether  it  was  prudent  to  blow  a  whistle  at 
a  particular  time  {Hill  v.  Railroad  Company,  55  Me.  438). 
Nor  can  a  person  conversant  with  real  estate  be  asked  respect- 
ing the  peculiar  liability  of  unoccupied  buildings  to  fire.   {Muloy 
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V.  Insurance  Company,  2  Gray  (Mass.)  541.)  In  Durell  v.  Bed- 
erly,  Chief  Justice  G-ibbs  said,  "  The  opinion  of  the  under- 
writers on  the  materiality  of  facts,  and  the  effect  they  would 
have  had  upon  the  premium,  is  not  admissible  in  evidence." 
Powell's  Evid.  (4th  ed.)  103.  And  in  Campbell  v.  Richards, 
5  Barn.  &  Ad.  846,  Lord  Denman  said  :  "  Witnesses  are  not 
receivable  to  state  their  views  on  matters  of  legal  or  moral 
obligation,  nor  on  the  manner  in  which  others  would  probably 
be  influenced,  if  the  parties  had  acted  in  one  way  rather  than 
in  another."  See  also  Lord  Mansfieltl's  opinion  in  Carter  v. 
Boehm,  3  Burr.  1905,  1913,  1914,  and  Norman  v.  Higgiiis,  107 
Mass.  494,  in  which  it  was  ruled,  that,  in  an  action  for  kin- 
dling a  fire  on  the  defendant's  land  so  negligently  that  it 
spread  to  the  plaintiff's  land  and  burned  his  timber,  the  opin- 
ion oil.  a  person  experienced  in  clearing  land  by  fire,  that  there 
was  no  probability  that  a  fire  set  under  the  circumstances 
described  by  the  witnesses  would  have  spread  to  the  plaintiff's 
land,  was  inadmissible. 

The  next  exception  is  to  the  refusal  of  the  court  to  instruct 
the  jury  as  requested,  that  "  if  they  believed  the  sparks  from 
the  '  Jennie  Brown  '  set  fire  to  the  elevator  through  the  negli- 
gence of  the  defendants,  and  the  distance  of  the  elevator  from 
the  nearest  lumber  pile  was  three  hundred  and  eighty-eight 
feet,  and  from  the  mill  five  hundred  and  twenty-eight  feet, 
then  the  proximate  cause  of  the  burning  of  the  mill  and  lum- 
ber was  the  burning  of  the  elevator,  and  the  injury  was  too 
remote  from  the  negligence  to  afford  a  ground  for  recovery." 
This  proposition  the  court  declined  to  affirm,  and  in  lieu 
thereof  submitted  to  the  jury  to  find  whether  the  burning  of 
the  mill  and  lumber  was  the  result  naturally  and  reasonably  to 
be  expected  from  the  burning  of  the  elevator ;  whether  it  was  a 
result  which,  under  the  circumstances,  Avould  naturally  follow 
from  the  burning  of  the  elevator;  and  whether  it  was  the 
result,  of  the  continued  effect  of  the  sparks  from  the  steam- 
boat, without  the  aid  of  other  causes  not  reasonably  to  be 
expected.  All  this  is  alleged  to  have  been  erroneous.  The 
assignment  presents  the  oft-embarrassing  question,  what  is  and 
iwhat  is  not  the  proximate  cause  of  an  injury.  The  point  pro- 
pounded to  the  court  assumed  that  it  was  a  question  of  law  in 
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this  case ;  and  in  its  support  tlie  two  cases  of  Eyan  v.  The  New 
York  Ceni/ral  Railroad  Co.,  35  N.  Y.  210,  and  Kerr  v.  Penii- 
sylvania  Railroad  Co.,  62  Penn.  St.  353,  are  relied  upon. 
Those  cases  have  been  the  subject  of  much  criticism  since  they 
were  decided ;  and  it  may,  perhaps,  be  doubted  whether  they 
have  always  been  quite  understood.  If  they  were  intended  to 
assert  the  doctrine  that  when  a  building  has  been  set  on  fire 
through  the  negligence  of  a  party,  and  a  second  building  has 
been  fired  from  the  first,  it  is  a  conclusion  of  law  that  the  owner 
of  the  second  has  no  recourse  to  the  negligent  wrong-doer,  they 
have  not  been  accepted  as  authority  for  such  a  doctrine,  even 
in  the  States  where  the  decisions  were  made.  ( ^Yel>b  v.  The 
Rome,  Watertown  &  Ogdensburg  Railroad  Co.,  49  N.  T.  420, 
and  Pennsylvania  Railroad  Go.  v.  Hope,  80  Penn.  St.  373.) 
And  certainly  they  are  in  conflict  with  numerous  other  decided 
cases.  {Kellogg  v.  The  Chicago  <&  North  Western  Railroad 
Co.,  26  Wis.  224 ;  Perley  v.  The  Eastern  Railroad  Co.,  98 
Mass.  414 ;  Higgins  v.  Dewey,  107  id.  494 ;  Pent  v.  The  Toledo, 
Peoria-  (&  Warsaw  Railroad  Co.,  59  111.  349.) 

The  true  rule  is,  that  what  is  the  proximate  cause  of  an 
injury  is  ordinarily  a  question  for  a  jury.  It  is  not  a  question  of  ; 
science  or  of  legal  knowledge.  It  is  to  be  determined  as  a  fact, 
in  view  of  the  circumstances  of  fact  attending  it.  The  primary 
cause  may  be  the  proximate  cause  of  a  disaster,  though  it  may 
operate  through  successive  instruments,  as  an  article  at  the  end 
of  a  chain  may  be  moved  by  a  force  applied  to  the  other  end, 
that  force  being  the  proximate  cause  of  the  movement,  or  as 
in  the  oft-cited  case  of  the  squib  thrown  in  the  market-place. 
(2  Bl.  Pep.  892.)  The  question  always  is,  was  there  an  unbroken 
connection  between  the  wrongful  act  and  the  injury,  a  contin- 
uous operation  ?  Did  the  facts  constitute  a  continuous  succes- 
sion of  events,  so  linked  together  as  to  make  a  natural  whole, 
or  was  there  some  new  and  independent  cause  intervening  be- 
tween the  wrong  and  the  injury  ?  It  is  admitted  that  the  rule 
is  difficult  of  application.  But  it  is  generally  held,  that,  in^ 
order  to  warrant  a  finding  that  negligence,  or  an  act  not 
amounting  to  wanton  wrong,  is  the  proximate  cause  of  an 
injury,  it  must  appear  that  the  injury  was  the  natural  and 
probable  consequence    of   the   negligence   or    wrongful   act, 
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and  that  it  ought  to  have  been  foreseen  in  the  light  of  the 
attending  circumstances.  These  circumstances,  in  a  case  like 
the  present,  are  the  strength  and  direction  of  the  wind,  the 
combustible  character  of  the  elevator,  its  great  height,  and  the 
proximity  and  combustible  nature  of  the  saw-mill  and  the  piles 
of  lumber.  Most  of  these  circumstances  were  ignored  in  the 
request  for  instruction  to  the  jury.  Yet  it  is  obvious  that  the 
immediate  and  inseparable  consequences  of  negligently  firing 
the  elevator  would  have  been  very  diiferent  if  the  wind  had  been 
less,  if  the  elevator  had  been  a  low  building  constructed  of  stone, 
if  the  season  had  been  wet,  or  if  the  lumber  and  the  mill  had 
been  less  combustible.  And  the  defendants  might  well  have 
anticipated  or  regarded  the  probable  consequences  of  their 
negligence  as  much  more  far-reaching  than  would  have  been 
natural  or  probable  in  other  circumstances.  We  do  not  say 
that  even  the  natural  and  probable  consequences  of  a  wrongful 
act  or  omission  are  in  all  cases  to  be  chargeable  to  the  mis- 
feasance or  nonfeasance.  They  are  not  when  there  is  a  suffi- 
cient and  independent  cause  operating  between  the  wrong, and 
the  injury.  In  such  a  case  the  resort  of  the  sufferer  must  be 
to  the  originator  of  the  intermediate  cause.  But  when  there 
is  no  intermediate  efficient  cause,  the  original  wrong  must  be 
considered  as  reaching  to  the  effect,  and  proximate  to  it.  The 
inquiry  must,  therefore,  always  be  whether  there  was  any 
intermediate  cause  disconnected  from  the  primary  fault,  and 
self-operating,  which  produced  the  injury.  Here  lies  the  diffi- 
culty. But  the  inquiry  must  be  answered  in  accordance  with 
common  understanding.  In  a  succession  of  dependent  events 
an  interval  may  always  be  seen  by  an  acute  mind  between  a 
cause  and  its  effect,  though  it  may  be  so  imperceptible  as  to 
be  overlooked  by  a  common  mind.  Thus,  if  a  building  be  set 
on  fire  by  negligence,  and  an  adjoining  building  be  destroj^ed 
without  any  negligence  of  the  occupants  of  the  first,  no  one 
would  doubt  that  the  destruction  of  the  second  was  due  to  the 
negligence  that  caused  the  burning  of  the  first.  Yet  in  truth, 
in  a  very  legitimate  sense,  the  immediate  cause  of  the  burning 
of  the  second  was  the  burning  of  the  first.  The  same  might 
be  said  of  the  burning  of  the  furniture  in  the  first.  Such  re- 
finements are  too  minute  for  rules  of  social  conduct.     In  the 
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nature  of  things,  there  is  in  every  transaction  a  succession  of 
events,  more  or  less  dependent  upon  those  preceding,  and  it  is 
in  the  province  of  a  jury  to  look  at  this  succession  of  events  or 
facts,  and  ascertain  whether  they  are  naturally  and  probably 
connected  with  each  other  by  a  continuous  sequence,  or  are 
dissevered  by  new  and  independent  agencies,  and  this  must  be 
determined  in  view  of  the  circumstances  existing  at  the  time. 

If  we  are  not  mistaken  in  these  opinions,  the  Circuit  Court 
was  correct  in  refusing  to  affirm  the  defendants'  proposition, 
and  in  submitting  to  the  jury  to  find  whether  the  burning  of 
the  mill  and  lumber  was  a  result  naturally  and  reasonably  to 
be  expected'  from  the  burning  of  the  elevator,  under  the  cir- 
cumstances, and  whether  it  was  the  result  of  the  continued  in- 
fluence or  effeict  of  the  sparks  from  the  boat,  without  the  aid 
or  concurrence  of  other  causes  not  reasonably  to  have  been 
expected.  The  jury  found,  in  substance,  that  the  burning  of 
the  mill  and  lumber  was  caused  by  the  negligent  burning  of 
the  elevator,  and  that  it  was  the  unavoidable  consequence 
of  that  burning.  This,  in  effect,  was  finding  that  there  was 
no  intervening  and  independent  cause  between  the  negligent 
conduct  of  the  defendants  and  the  injury  to  the  plaintiff. 
The  judgment  must,  therefore,  be  affirmed.^ 

Judgment  affirmed. 


Bosch  v.  the  B.  &  M.  Ry.  Co. 

(44Iowa,  402.— 1876.) 

Plaintiffs  alleged  that  they  were  the  owners  of  certain 
lots  in  the  city  of  Burlington  upon  which  they  had  erected 

1  Byan  v.  N.  Y.  O.  By.  Oo.,  sicpra,  has  been  criticised  or  distinguished 
frequently;  e.g.  Pent  v.  Toledo  &c.  By.  Co.,  59  111.  .349;  14  Am.  R.  19; 
Clemens  v.  Hannibal  &c.  By.  Co.,  53  Mo.  366;  14  Am.  R.  460;  D.,  L.  <fi.  ]V. 
By.  Co.  V.  Salmon,  10  Vroom,  299  ;  23  Am.  R.  214 ;  Billman  v.  Terre  Haute, 
I.  &c.  By.  Co.,  96  Ind.  346  ;  Lnwery  v.  Manhattan  By.  Co.,  99  N.  Y.  158.  It  is 
followed  in  Bead  v.  Nichols,  118  N.  Y.  224,  a  doubtful  case. 

One  whose  negligence  has  inflicted  an  injury  which  must  prove  fatal  but 
for  a  surgical  operation,  is  not  relieved  from  liability  because  the  blunder 
of  a  skilful  surgeon  hastens  death.  (Santer  v.  N.  Y.  C.  &  H.  R.  By.  Co.,  66 
N.  Y.  50.) 
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valuable  buildings ;  that  a  public  street  lay  between  these  lots 
and  the  river  and  contiguous  to  the  latter;  that  defendant 
filled  up  a  portion  of  the  river  Avith  deposits  of  earth,  increas- 
ing the  distance  of  plaintiff's  property  therefrom  nearly  800 
feet,  and  occupied  it  with  tracks,  yards  and  buildings ;  that 
by  reason  of  this  change  and  use  of  the  embankment  by  the 
defendants  the  fire  department  of  the  city  was  unable  to  gain 
access  to  the  river  and  to  extinguish  a  fire  that  had  acci- 
dentally broken  out  in  plaintiff's  building,  whereby  it  wac 
destroyed.  Damages  were  claimed  for  the  value  of  the  build- 
ings, amounting  to  over  $22,000. 

Demurrer  to  the  petition  was  sustained  and  plaintiffs  ap- 
pealed. 

P.  H.  Smyth  for  appellants. 

D.  Borer  for  appellee. 

KoTHEooK,  J.  Aware  as  we  are  of  the  difficulty  in  many 
cases  in  determining  whether  damages  claimed  should  be 
regarded  as  proximate  or  remote,  yet  we  are  united  in  the 
opinion  that  the  court  below  correctly  determined  that  no 
recovery  can  be  had  upon  the  allegations  in  this  petition,  for 
the  reason  that  the  damages  are  not  the  direct  and  proximate 
result  of  the  wrongs  complained  of,  but  are  too  remote.  In 
the  case  of  Insurance  Company  v.  Friend,  7  Wallace,  49,  it  is 
said:  "We  have  had  cited  to  us  a  general  review  of  the  doc- 
trine of  proximate  and  remote  causes  as  it  has  arisen  and  has 
been  decided  in  the  courts  in  a  great  variety  of  cases.  It 
would  be  an  unprofitable  labor  to  enter  into  an  examination 
of  these  cases.  If  we  could  deduce  from  them  the  best  possi- 
ble'expression  of  the  rule,  it  would  remain  after  all  to  decide 
each  case  largely  upon  the  special  facts  belonging  to  it,  and 
often  upon -the  very  nicest  discriminations." 

We  do  not  regard  the  facts  of  this  case  as  an  approach  to 
the  dividing  line  where  distinctions  become  shadowy  and  dis- 
criminations dilRcult  to  be  made.  If  any  damages  were 
recoverable  for  the  obstruction  of  the  streets  by  an  improper 
construction  of  defendant's  road,  thus  depriving  plaintiffs  of 
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convenient  access  to  the  river,  they  were  recoverable  by  rea- 
son of  the  obstruction  of  the  streets,  and  simply  because  the 
streets  were  obstructed,  and  not  by  reason  of  a  fire,  which 
could  not  be  extinguished  because  the  defendant  occupied  and 
used  the  streets  for  a  railroad. 

We  have  examined  the  cases  cited  by  counsel  for  appellants, 
and  although  they  are  ingeniously  presented,  yet  the  facts  in 
this  case  are  so  widely  different  from  any  of  them  that  we 
cannot  regard  them  as  applicable.  The  nearest  approach  to 
this  case  is  that  of  the  Metallic  Compression  Co.  v.  Fitchhurg 
Railroad  Company,  109  Mass.  277.  In  that  case  the  facts 
were  that  plaintiff's  manufacturing  establishments,  situated 
about  fifty  feet  from  defendant's  railroad  track,  were  on  fire. 
Two  fire  engines  were  brought  on  the  ground,  the  hose  was 
laid  across  the  railroad  track  to  a  hydrant,  and  water  was  being 
thrown  on  the  fire,  which  was  being  diminished.  A  freight 
train  approached,  and  although  warned  in  time,  the  employees 
of  defendant  negligently  ran  across  the  hose,  severing  it,  and 
stopping  the  supply  of  water,  and  the  building  was  burned. 
The  defendant  was  held  liable. 

We  suppose  without  question  that  if  one  should  in  any  man- 
ner, by  cutting  the  hose,  disabling  the  engine,,  or  the  like,  stop 
the  stream  of  water,  by  reason  of  which  act  property  is  de- 
stroyed, he  would  be  liable,  because  the  damages  are  the  direct 
and  proximate  result  of  his  act.  But  in  the  case  at  bar  the 
building  of  the  railroad  tracks  and  depots,  the  widening  and 
filling  the  streets,  have  no  connection  with  the  fire,  nor  with 
the  hose  or  other  apparatus  of  the  fire  companies.  They  are 
independent  acts,  and  their  influence  in  the  destruction  of 
plaintiff's  property  is  too  remote  to  be  made  the  basis  of  re- 
covery.^  Affirm,ed. 

1  Scheffer  v.  By.  Co.,  105  U.  S.  2i9 ;  White  v.  Conhj,  14  Lea,  61 ;  Searle  v. 
<?.  C.  &  8.  F.  By.  Co.,  65  Tex.  274 ;  Victorian  By.  Com'rs.  v.  Coultas,  13  App. 
Cas.  222 ;  accord.  Bill  v.  Kimball,  76  Tex.  210 ;  13  S.  W.  E.  59,  contra.  Cf. 
Buchanan  v.  West  Jersey  By.  Co.,  52  N.  J.  L.  2G5 ;  and  lienner  v.  Canfield,  36 
Minn.  90 ;  30  N.  W.  435. 

Remoteness  of  damages  was  thoroughly  discussed  in  The  Argentina,  13 
r.  D.  191 ;  affd.,  14  App.  Cas.  519. 
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McDonald  v.  Snelling, 

(14  Allen,  290. —1867.) 

Defendant's  servant  was  so  negligently  driving  in  a  public 
street  as  to  come  into  collision  with  a  carriage,  and  thereby- 
caused  the  horse  which  was  drawing  the  same  to  take  fright 
and  run  away,  and  to  inflict  serious  injuries  upon  plaintiff's 
person  and  property. 

Defendant's  demurrer  to  plaintiff's  declaration  was  over- 
ruled and  he  appealed. 

J.  L.  Stachpole  for  defendant. 

J.  Nickerson  for  plaintiff. 

FosTEE,  J.  The  question  raised  by  this  demurrer  is,  whether 
the  injury  received  by  the  plaintiff  was  so  remote  from  the 
negligent  act  of  the  defendant  that  the  action  cannot  be  sus- 
tained, although  the  plaintiff  was  injured  without  his  owp 
fault,  and  would  not  have  been  injured  but  for  the  fault  of 
the  defendant.  How  far  at  common  law  is  one  guilty  of  neg- 
ligence responsible  in  damages  for  the  consequences  resulting 
from  his  neglect? 

If  the  present  action  had  been  brought  against  a  town, 
under  circumstances  similar  to  those  disclosed  in  this  declara- 
tion. Marble  v.  Worcester,  4  Gray,  395,  would  be  a  decisive 
authority  in  favor  of  the  defendant.  The  liabilitj^  for  dam- 
ages caused  by  defects  in  highways  is  limited  to  cases  where 
the  defect  is  the  direct  and  immediate  cause  of  the  injury. 
{Jenlcs  V.  Wilhraham,  II  Gray,  142.  But  this  statute  liability 
is  more  narrowly  restricted  than  the  rule  in  actions  at  com- 
mon law  for  damages  caused  by  negligence,  in  which  it  is  per- 
fectly well  settled  that  the  contributory  negligence  of  a  third 
party  is  no  defence,  where  the  defendant  has  also  been  guilty 
of  negligence  without  which  the  damage  would  not  have  been 
sustained.  (Eaioiiy-  Boston  c&  Lowell  Railroad,  11  Allen,  500.) 
The  extent  of  the  defendant's  responsibility  cannot  therefore 
be  coftclusively  determined  by  the  rule  of  Marble  v.  Worcester, 
because  the  limits  of  liability  under  the  statute  as  to  defects 
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in  public  ways  and  at  common  law  for  negligence  are  not  iden- 
tical. These  cases  against  towns  can  be  reconciled  with  the 
general  principles  of  the  law  only  by  the  consideration  that 
they  depend  exclusivel}'  on  the  statute  provision,  within  the 
terms  of  which  they  are  strictly  confined. 

Opinions  upon  questions  of  marine  insurance  are  frequently 
quoted,  to  illustrate  the  meaning  of  the  maxim,  causa proxima 
Don  reqnota  spectatur.  The  exigencies  of  the  present  decision 
do  not  require  an  elaborate  examination  of  the  doctrine  in  its 
application  to  the  law  of  insurance ;  but  a  fevT  observations 
may  be  useful.  Where  the  immediate  cause  of  loss  is  a  peril 
insured  against,  the  underwriters  are  not  exonerated  by  the 
fact  that  its  original  cause  was  something  not  covered  by  the 
policy.  They  are  liable  if  the  loss  ends  in  a  peril  insured 
against,  although  it  began  in  some  other  cause.  Tlius,  a.  loss 
arising  immediately  from  a  peril  of  the  sea,  but  remotely  from 
the  negligence  of  the  master,  is  protected  by  the  policy ;  but 
it  by  no  means  follows  that,  in  an  action  brought  against  the 
owner  or  master  for  such  neghgence,  the  consequent  loss  of 
the  carffo  could  not  be  included  in  the  measure  of  damages. 
{Redman  v.  Wilson,  14  M.  &  W.  476.)  On  the  contrary,  where 
a  master  unnecessarily  deviated  from  his  voyage,  and  during 
the  deviation  a  cargo  of  lime  was  wet  by  a  tempest,  and  the 
bark  was  thereby  set  on  fire  and  consumed,  the  owner  was 
held  liable  for  the  fault  of  his  agent,  the  master,  and  the  devia- 
tion was  deemed  to  be  sufficiently  the  proximate  cause  of  tlie 
loss  of  the  cargo.  {Davis  v.  Oarrett,  6  Bing.  716.)  In  a  recent 
insurance  cause,  one  learned  judge,  Willes,  J.,  said  :  "  The  ordi- 
nary rule  of  assurance  law  is,  that  you  are  to  look  to  the  proxi- 
mate and  immediately  operating  cause,  and  to  that  only"  ;  and 
another,  Erie,  C.  J.,  said  :  "  The  words  are  to  be  construed  with 
reference  to  the  known  principle  pervading  insurance  law, 
causa  proxima  non  remota  spectatur ;  the  loss  must  be  con- 
nected with  the  supposed  cause  of  it,  and  in  the  relation  of 
cause  and  effect,  speaking  according  to  common  parlance." 
{fonides  v.  Universal  Ins.  Co.,  8  Law  Times  (N".  S.)  705 ; 
Marsden  v.  City  and  County  Ass.  Co.,  Law  Kep.  1  C.  P.  232.) 
But  in  an  action  for  damages  for  refusing  to  receive  a  ship  into 
a  dock,  the  rule  was  said  to  be  "  that  the  damage  must  be  proxi- 
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mate  (not  immediate)  and  fairly  and  reasonably  connected  with 
the  breach  of  contract  or  wrong.  As  to  what  is  so,  different 
minds  will  differ."  (Wilson  v.  Newport  Dock  Co.,  Law  Eep.  1 
Exch.  186.) 

Perhaps  the  truth  may  be  that  a  maxim  couched  in  terms 
so  general  as  to  be  necessarily  somewhat  indefinite  has  been 
indiscriminately  applied  to  different  classes  of  cases  in  differ- 
ent senses,  or  at  least  without  exactness  and  precision;  and 
that  is  the  real  explanation  of  the  circumstance  that  causa 
proxima,  in  suits  for  damages  at  common  law,  extends  to  the 
natural  and  probable  consequences  of  a  breach  of  contract  or 
tort;  while  in  insurance  cases  and  actions  on  our  highway 
statute  it  is  limited  to  the  immediately  operating  cause  of  the 
loss  or  damage.  If  this  be  so,  the  frequent  reference  to  the 
maxim  in  cases  like  the  present  is  not  particularly  useful,  and 
certainly  not  conducive  either  to  an  accurate  statement  of 
principles  or  to  uniform  and  intelligible  results.  In  insurance 
causes  the  maxim  is  resorted  to  as  furnishing  a  rule  by  which 
to  determine  whether  a  loss  is  attributable  to  a  peril  against 
which  the  contract  has  promised  indemnity,  and  its  application 
■charges  as  frequently  as  it  exonerates  the  underwriter.  {Peters 
V.  Warren  Insurance  Co.,  3  Sumner,  389;  x^.  C.  14  Pet.  99; 
Hillier  v.  Alleghany  County  Ins.  Co.,  3  Penn.  State  R.  470.) 
The  limits  of  liability  and  the  definition  of  proximate  cause 
in  the  law  of  insurance  are  too  narrow  and  restricted  to  be 
applied  to  the  present  case. 

Definitions  and  illustrations  drawn  from  other  branches  of 
the  law  may  afford  instructive  analogies,  but  for  controlling 
authorities  we  are  to  look  to  adjudications  in  actions  of  a 
similar  nature  to  the  present,  and  arising  upon  a  state  of  facts 
more  closely  resembling  those  now  under  consideration.  Here 
the  defendant. is  alleged  to  have  been  guilty  of  culpable  negli- 
gence. And  his  liabihty  depends,  not  upon  any  contract  or 
statute  obligation,  but  upon  the  duty  of  due  care  which  every 
man  owes  to  the  community,  expressed  in  the  maxim  sic  utere 
tuo  ut  alienum  non  laedas. 

Where  a  right  or  duty  is  created  wholly  by  contract,  it  can 
only  be  enforced  between  the  contracting  parties.  But  where 
the  defendant  has  violated  a  duty  imposed  upon  him  by  the 
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common  law,  it  seems  just  and  reasonable  that  he  should  be 
held  liable  to  every  person  injured,  whose  injury  is  the  natural 
and  probable  consequence  of  the  misconduct.  In  our  opinion, 
this  is  the  well-esta,blished  and  ancient  doctrine  of  the  common 
law,  and  such  a  liability  extends  to  consequential  injuries,  by 
whomsoever  sustained,  so  long  as  the}'  are  of  a  character  likely 
to  follow,  and  which  might  reasonably  have  been  anticipated 
as  the  natural  and  probable  result  under  ordinary  circum- 
stances of  the  wrongful  act.  The  damage  is  not  too  remote, 
if,  according  to  the  usual  experience  of  mankind,  the  result 
was  to  be  expected.  This  is  not  an  impracticable  or  unlimited 
sphere  of  accountability,  extending  indefinitely  to  all  possible 
contingent  consequences.  An  action  can  be  maintained  only 
where  there  is  shown  to  be:  first,  a  misfeasance  or  negligence 
in  some  particular  as  to  which  there  was  a  duty  towards  the 
party  injured  or  the  community  generally ;  and,  secondly, 
where  it  is  apparent  that  the  harm  to  the  person  or  property 
of  another  which  has  actually  ensued  was  reasonably  likely  to 
ensue  from  the  act  or  omission  complained  of. 

Two  recent  cases,  both  much  considered,  sound  and  consist- 
ent with  each  other,  well  illustrate  the  true  rule  of  law.  A 
druggist  who  carelessly  labelled  belladonna,  a  deadlj'  |X)ison, 
as  extract  of  dandelion,  a  harmless  medicine,  and  sent  it  so 
labelled  into  the  market,  was  held,  by  the  court  of  appeals  in 
New  York,  liable  in  damages,  after  it  had  passed  through 
several  intervening  hands,  had  been  purchased  of  an  apothe- 
cary and  administered  by  the  plaintiff  to  his  wife,  who  was 
injured  by  using  it  as  medicine  in  consequence  of  the  false 
label.  {Thomas  v.  Winchester,  2  Selden,  397.)  Here  the  dealer 
owed  to  the  public  a  duty  not  to  expose  human  life  to  danger 
by  falsely  labelling  a  noxious  drug  and  selling  it  in  the  market 
as  a  harmless  article.  To  do  so  was  culpable  and  actionable 
negligence  towards  all  likely  to  be,  and  who  were  in  fact, 
injured  by  the  mistake.  And  the  injury  that  did  follow  was 
the  natui'al  and  easily  foreseen  result  of  the  carelessness. 

On  the  other  hand,  where  an  article,  black  oxide  of  man- 
ganese, in  itself  harmless,  which  became  dangerous  only  by 
being  combined  with  another,  was  sold  by  mistake,  the  plain- 
tiff, who  purchased  it  of  a  third  party  and  mixed  it  with 
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another  substance,  the  combination  with  which  caused  a  dan- 
gerous explosion,  was  held  by  this  court  to  have  no  right  of 
action  against  the  original  vendor  who  made  the  mistake,  for 
the  damages  caused  by  the  explosion.  {Davidson  v.  Nichols, 
11  Allen,  514.)  The  mistake  in  regard  to  an  article  in  its  own 
nature  ordinarily  harmless,  in  the  absence  of  contract  or  false 
representation,  was  not  a  violation  of  any  public  duty  or 
negligence  of  such  a  wrongful  and  illegal  character  as  to  render 
the  party  who  made  it  liable  for  its  consequences  to  third  per- 
sons. Nor  was  it  a  natural  and  probable  consequence  of  such 
a  mistake  that  this  ordinarily  innocuous  substance  would  be 
mixed  with  another  chemical  agent,  become  explosive  by  the 
combination,  and  a  third  party  be  thereby  injured. 

It  is  clear  from  numerous  authorities  that  the  mere  circum- 
stance that  there  have  intervened,  between  the  wrongful  cause 
and  the  injurious  consequence,  acts  produced  by  the  volition 
of  animals  or  of  human  beings,  does  not  necessarily  make  the 
result  so  remote  that  no  action  can  be  maintained.  The  test 
is  to  be  found,  not  in  the  number  of  intervening  events  or 
agents,  but  in  their  cliaracter,  and  in  the  natural  and  probable 
■connection  between  the  wrong  done  and  tlie  injurious  conse- 
iquence.  So  long  as  it  affirmatively  appears  that  tlie  mischief 
is  attributable  to  the  negligence  as  a  result  which  might 
reasonably  have  been  foreseen  as  probable,  the  legal  liability 
continues. 

There  can  be  no  doubt  that  the  negligent  management  of 
horses  in  the  public  street  of  a  city  is  so  far  a  culpable  act 
that  any  person  injured  thereby  is  entitled  to  redress.  Who- 
ever drives  a  horse  in  a  thoroughfare  owes  the  duty  of  due 
care  to  the  community,  or  to  all  persons  whom  his  negligence 
may  expose  to  injury.  Nor  is  it  open  to  question  that  the 
master  in  such  a  case  is  responsible  for  the  misconduct  of  his 
servant. 

Applying  these  principles  more  closely  to  the  facts  set  forth 
in  this  declaration  and  admitted  by  the  demurrer,  we  find  that  by 
careless  driving  the  defendant's  sled  was  caused  to  strike  against 
the  sleigh  of  one  Baker  with  such  violence  as  to  break  it  in  pieces, 
throwing  Baker  out,  frightening  his  horse,  and  causing  the 
animal  to  escape  from  the  control  of  its  driver  and  to  run 
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violently  along  Tremont  street  round  a  corner,  near  by,  into 
Eliot  street,  where  he  ran  over  plaintiff  and  his  sleigh,  break- 
ing that  in  pieces  and  dashing  him  on  the  ground.  Upon  this 
statement,  indisputably  the  defendant  would  be  liable  for  the 
injuries  received  by  Baker  and  his  horse  and  sleigh.  Why 
is  he  not  also  responsible  for  the  mischief  done  by  Baker's 
horse  in  its  flight  ?  If  he  had  struck  that  animal  with  a  whip 
and  so  made  it  run  away,  would  he  not  be  liable  for  an  injury 
like  the  present  ?  By  the  fault  and  direct  agency  of  his  ser- 
vant the  defendant  started  the  horse  in  uncontrollable  flight 
through  the  streets.  As  a  natural  consequence,  it  was  ob- 
viously probable  that  the  animal  might  run  over  and  injure 
persons  travelling  in  the  vicinity.  Every  one  can  see  plainly 
that  the  "accident  to  the  plaintiff  was  one  very  likely  to  ensue 
from  the  careless  act.  We  are  not  therefore  dealing  with  the 
remote  or  unexpected  consequences,  not  easily  foreseen  or  or- 
dinarily likely  to  occur,  and  the  plaintiff's  case  falls  clearly 
within  the  rule  alread}?-  stated  as  to  the  liability  of  one 
guilty  of  negligence  for  the  consequential  damages  resulting 
therefrom. 

These  views  are  fortified  by  numerous  decisions,  to  a  few 
of  which  it  may  be  expedient  to  refer.  It  was  recently  held 
by  this  court  that  when  a  horse  was  turned  loose  on  the  high- 
Avay,  and  there  kicked  a  colt  running  by  the  side  of  its  dam, 
the  owner  of  the  horse  was  liable  for  that  damage.  (Barnes  v. 
Ckapin,  4  Allen,  444.)  We  cannot  distinguish  between  the  dif- 
ferent ways  of  letting  a  horse  loose  upon  the  street;  whether 
by  leaving  him  there  untied,  or  leaving  a  gate  open,  or,  as  in 
the  present  case,  by  driving  against  him,  and  thus  causing  him 
to  run  away.  In  Powell  v.  Deveney,  3  Gush.  300,  the  defend- 
ant's servant  left  a  truck  standing  beside  a  sidewalk  in  a  pub- 
lic street,  with  the  shafts  shored  up  by  a  plank  in  the  usual 
way.  Another  truckiuan  temporarily  left  his  loaded  truck 
directly  opposite  on  the  other  side  of  the  same  street,  after 
which  a  third  truckman  tried  to  drive  his  truck  between  the 
two  others.  In  attempting  to  do  so  with  due  care,  he  hit  the 
defendant's  truck  in  such  a  manner  as  to  whirl  its  shafts  round 
on  the  sidewalk  so  that  they  struck  the  plaintiff,  who  was 
walking  by,  and  broke  her  leg.     For  this  injury  she  was  al- 
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lowed  to  maintain  her  action,  the  only  fault  imputable  to  the 
defendant  being  the  careless  position  in  which  the  truck  was 
left  by  his  servant  on  the  sti"eet,  which  was  treated  as  the  sole 
cause  of  the  breaking  of  the  plaintiff's  leg,  and  in  legal  con- 
templation sufficiently  proximate  to  render  the  defendant  re- 
sponsible. (See,  also,  Powell  v.  Salisbury,  2  Yo.  &  Jer.  391 ; 
Vandenburg  v.  Truax,  4  Deiiio,  4G4;  liighy  v.  Hewitt,  5 
Exch.  240;  Greenland  v.  Chaplin,  ib.  245;  Morrison  v. 
Davis,  20  Penn.  State  E.  175;  Lynch  v.  Nurdin,  1  Q.  B.  20 ; 
Thomas  v.  Winchester,  ubi  supra,  and  cases  there  cited.) 
AVhen  a  horse  strayed  on  the  highway  and  there  viciously 
and  violently  kicked  a  child,  tlie  owner  was  held  not  liable 
in  the  absence  of  evidence  that  he  knew  the  animal  was  in 
the  habit  of  kicking ;  because  the  act  was  not  one'  which  it 
was  in  the  ordinary  course  of  nature  for  a  horse  of  common 
temper  and  disposition  to  do.  {Cox  v.  Burbidge,  32  Law 
Journ.  (]Sr.  S.)  C.  P.  89.  See  also  CooTi  v.  ^¥aring,  ib.  Exch. 
262.)  But  two  years  later  the  same  court  held  a  defendant 
liable  who  had  negligently  left  insecure  a  gate  which  he  was 
bound  to  repair,  in  consequence  of  which  his  horse  strayed 
into  the  field  of  an  adjoining  proprietor  and  there  kicked  an- 
other horse;  because  this  was  the  natural  consequence  of  two 
horses  meeting  under  such  circumstances,  and  such  an  injury 
produced  by  such  an  animal  was  deemed  to  be  the  proximate 
consequence  of  the  defendant's  negligence.  {Lee  v.  Riley,  34 
Law  Journ.  (E".  S.)  C.  P.  212.  See,  also.  Reed  v.  Edwards,  ib. 
C.  P.  31.)  In  a  case  where  the  defendant  left  on  the  street, 
exposed  for  sale,  a  machine  for  crushing  oil  cake  between 
rollers,  into  the  cogs  of  which  a  little  child  put  his  fingers 
while  another  boy  turned  the  handle,  and  the  fingers  were 
crushed,  the  court  held  that  the  act  was  too  remote ;  and 
Bramwell,  B.,  said  :  "  The  defendant  was  no  more  liable  than 
if  he  had  exposed  goods  colored  with  a  poisonous  paint,  and 
the  child  had  sucked  them  ; "  but  the  same  Baron  added, 
"further  I  can  see  no  evidence  of  negligence  in  him.  If  his  act 
in  exposing  this  machine  was  negligence,  will  his  act  in  expos- 
mg  it  again  be  called  wilfully  mischievous  ?  If  that  could  not 
be  said,  then  it  is  not  negligence,  for  between  negligence  and 
wilful  mischief  there  is  no  difference  but  of  degree."     {Man- 
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gan  v.  Atherton,  Law  Kep.  1  Exch.  239.)  This  case  has  no 
tendency  and  indicates  no  intention  to  overrule  Dixon  v.  Bell, 
5  M.  &  S.  198,  in  which  an  injury  having  been  received  from 
a  loaded  gun,  Lord  EUenborough  held,  the  owner  liable  for 
leaving  a  dangerous  instrument  in  a  state  capable  of  doing 
mischief,  although  the  mischief  was  caused  by  a  girl  taking  it 
up,  pointing  it  at  a  child,  and  snapping  the  trigger  after  the 
priming  had  been  withdrawn. 

It  may  not  always  be  easy  to  determine  whether  any  par- 
ticular act  of  negligence  is  of  such  a  character  as  to  render  the 
party  guilty  of  it  liable  to  third  persons ;  or  whether  the 
ensuing  consequences  are  so  far  natural  and  probable  as  to 
impose  a  liability  for  them  in  damages.  Cases  may  be  put, 
falling  very  near  the  dividing  line,  and  no  rule  can  be  laid 
down  in  advance,  which  will  determine  all  with  precision. 
But  the  difficulty  of  applying  a  principle  is  a  poor  argument 
against  its  validity,  unless  one  more  satisfactory  can  be  pro- 
posed in  its  stead.  There  may  be  discrepancies  and  want  of 
uniformity  in  the  application  of  the  principle  to  the  facts  of 
particular  cases,  but  all  the  authorities  cited  concur  in  the  sup- 
port of  the  doctrines  we  have  stated,  and  agree  as  to  the  rule 
by  which  the  extent  of  liability  for  consequential  damages 
resulting  from  negligence  ought  to  be  determined. 

In  the  opinion  of  a  majority  of  the  court,  the  demurrer  in 
the  present  case  must  be  overruled,  because  on  the  statements 
of  the  declaration,  the  plaintiff's  injury  does  not  appear  to 
be  so  remote  from  the  negligence  of  the  defendant  as  to  exon- 
erate the  latter  from  liability.  When  such  a  question  is  raised 
by  the  pleadings  or  arises  upon  agreed  or  undisputed  facts,  it 
is  matter  of  law ;  but  where  the  evidence  is  contradictory,  or 
the  inferences  to  be  drawn  from  it  are  uncertain,  the  jury  must 
determine  by  a  verdict  whether  the  facts  fall  within  the  rule 
of  law  to  be  laid  down  on  the  subject.  (Wilson  v.  Newport 
Dock  Co:,ubi  supra.) 

Demurrer  overruled. 
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Bennett  v.  Whitney. 

(94N.T.  302.  — 1884.) 

Finch,  J.  The  principal  dispute  in  this  case  respects  the  true 
nature  and  legal  effect  of  the  cause  of  action  pleaded.  The  com- 
plaint is  for  negligence  in  leaving  unguarded  and  unlighted  an 
opening  temporarily  made  in  a  city-  street.  The  defendants 
named  are  the  mayor,  the  members  of  the  common  council,  and 
the  street  commissioner  of  Binghamton,  who  are  sued  by  their 
individual  names,  with  the  title  of  their  respective  offices  added. 
The  word  "  as "  does  not  precede  their  official  designations. 
The  complaint  alleges  that  the  defendant,  the  mayor,  and  the 
defendants  Avho  constituted  the  common  council,  held  those 
offices  respectively,  that  by  the  city  charter  they  were  matle 
commissioners  of  highways,  and  that  it  became  and  was  their 
duty  to  keep  the  city  streets  in  good  order  and  protect  any 
excavation  made  therein.  It  then  avers  the  defendant  Whitney 
was  street  commissioner  of  the  city  and  had  charge  of  the  works 
upon  the  excavation  from  which  the  plaintiff's  injury  arose ; 
that  the  mayor  and  common  council  directed  it  to  be  made  and 
the  defendant  Whitney  obeyed  the  direction ;  and  that  the  mayor 
and  common  council  and  "  the  said  street  commissioner  William 
Whitney,"  left  the  opening  unguarded,  and  so  were  guilty  of 
neghgence  which  caused  the  injury.  The  complaint  closes  mth 
a  demand  for  judgment  "  against  the  defendants."  The  trial 
judge  held,  at  the  close  of  the  case,  that  the  action  was  against 
the  defendants  as  individuals,  and  not  as  officers  of  the  city. 
In  this,  Ave  think,  he  was  right.  Whatever  may  have  been 
some  earlier  doubts  on  the  subject,  it  is  settled  in  this  court  that 
one  who  assumes  the  duties  and  is  invested  with  the  powers  of 
a  public  officer  is  liable  to  an  individual  who  sustains  special 
damage  by  a  neglect  properly  to  perform  such  duties.  {Hover 
V.  Barkhoof,  ii  N.  Y.  113.)  Just  this  cause  of  action  the  com- 
plaint sets  out.  It  alleges  the  assumption  of  official  duties, 
and  the  possession  of  official  power  by  the  individuals  named, 
their  failure  properly  to  perform  those  duties  and  a  resultant 
injury  to  the  plaintiff  caused  by  such  negligence.     The  omission 
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in  the  summons  of  the  word  "  as  "  before  the  official  titles  of  the 
defendants,  indicates  that  they  were  sued  as  individuals,  and 
that  the  addition  of  their  names  of  office  was  but  descript/io 
persaiicB.  .  .  .  The  trial  judge,  however,  determined  to  hear  and 
decide  "  the  whole  question,"  and,  after  argument,  granted  a 
nonsuit  as  to  the  mayor  and  common  council,  but  held  that  the 
action  was  against  the  defendants  individually,  and  the  question 
of  negligence,  as  to  the  defendant  Whitney  must  go  to  the  jury. 
What  has  been  said  as  to  the  proper  construction  of  the  com- 
plaint sufficiently  indicates  the  ground  of  our  concurrence  with 
the  conclusion  of  the  trial  court  in  that  respect.  The  case  there- 
fore became  one  of  negligence  by  an  officer  in  the  performance 
of  official  duty.  {Robinson  v.  Charriberlain,  34  N.  Y.  389.)  It 
was  not  a  case  of  non-feasance  or  omission  to  act  at  aU,  where 
in  some  cases  as  to  the  repair  of  highways,  it  may  be  necessary 
to  show  adequate  means  in  the  hands  of  the  officer,  but  a  case  of 
misfeasance  where  he  had  acted,  but  conducted  himself  negh- 
gently  to  the  special  injury  of  an  individual.  Where  that  negli- 
gence is  willful  or  intentional,  the  city  charter  makes  it  a 
misdemeanor,  and  "  in  addition  thereto  "  declares  the  liabOity  for 
damages  to  the  party  injured ;  but  we  do  not  understand  this 
provision  as  taking  away,  or  in  any  manner  destroying  the  right 
of  the  party  injured,  to  sue  for  simple  negligence,  where  an  offi- 
cial act  or  omission  of  duty  has  resulted  in  his  injury.  We  agree 
■with  the  General  Term  that  the  provision  referred  to  did  not 
repeal  the  common-jlaw  rule  applicable  to  a.  case  not  named  or 
made  the  subject  of  legislation  by  the  charter  itself,  and  was  not 
intended  to  affect  the  rule  of  liability  declared  in  the  cases  to 
which  reference  has  been  made. 

The  judgment  mid  order  should  ie  affirmed,  with  costs. 


Summers  v.  Daviess  Cotjiitt. 

(103  Ind.  262.  — 1885.) 

.  Elmott,  J.    The  appellant  alleges  in  her  complaint  that  she 
fell  and  broke  her  leg ;  that  she  was  poor  and  unable  to  procure 
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a  surgeon  to  attend  her,  and  that  James  F.  Parks  was  employed 
by  the  county  to  give  medical  and  surgical  attention  to  those 
who  Avere  too  poor  to  employ  physicians  and  surgeons.  It  is 
also  averred  that  "  James  F.  Parks,  at  the  time  he  was  so  employed 
was  not  a  sldllf ul  physician  having  a  knowledge  of  surgery,  but, 
on  the  contrary,  was  unsldUful  in  the  profession,  and  had  no 
knowledge  of  surgery,  and  was  incompetent  to  intelligently  per- 
form the  duties  of  a  physician  and  surgeon."  It  is  further 
alleged  that  Parks  was  called  upon  to  attend  the  appellant,  and 
that  his  want  of  knowledge  and  lack  of  sldll  were  such  that  he 
so  unskilLfully  and  improperly  treated  her  as  to  do  her  great 
injury.  If,  in  any  case,  a  recovery  could  be  had  against  the 
county  for  the  unsldllful  and  improper  manner  in  which  a  sur- 
geon treated  an  injured  poor  person,  it  is  clear  that  there  can 
be  none  in  this,  for  it  does  not  appear  that  the  board  of  com- 
missioners did  not  exercise  care  and  diligence  in  the  selection  of 
the  physician  for  the  poor.  "Where  care  and  diligence  are  used 
in  the  selection  of  a  physician,  the  officers  representing  the 
county  have  done  their  duty,  and  where  there  is  no  breach  of 
duty  there  can  be  no  negligence.  Mere  errors  in  judgment  do 
not  constitute  negligence.  We  put  our  decision  on  broader 
grounds.  The  commissioners  are  pubhc  officers,  charged  with 
r  the  perf onnance  of  pubhc  duties,  and  in  the  performance  of  pub- 
lic duties  they  are  not  mere  agents.  It  is  true  that  officers 
occupying  positions  similar  to  those  held  by  county  commis- 
sioners are  often  spoken  of  as  agents,  and,  in  some  cases,  it  is, 
perhaps,  proper  to  treat  them  as  agents.  But  even  when  such 
officers  are  regarded  as  agents,  a  broad  and  important  difference 
is  noted  between  pubhc  and  private  agents,  and  essentially  dif- 
ferent rules  govern  the  two  classes.  {NewTrmn  v.  Syl/uester,  42 
Ind.  106  ;  Jackson  v.  School  Tp.,  90  Ind.  101 ;  Heese  School  Tp. 
V.  Dodson,  98  Ind.  497 ;  Union  School  Tp.  v.  First  NaCl  Bank, 
102  Ind.  464 ;  Platter  v.  Board,  etc.,  post,  p.  360.) 

Where  the  duties  delegated  to  officers  elected  by  public  cor- 
porations are  political  or  governmental,  the  relation  of  principal 
and  agent  does  not  exist,  and  the  maxhn,  respondeat  superior, 
does  not  govern.  This  rule  is  illustrated  in  many  cases.  In 
the  case  of  Ogg  v.  Oity  of  Lansing,  35  Iowa,  495,  (14  Am.  B. 
499,)  it  was  held  that  a  city  Avas  not  liable  for  the  negligence  of 
persons  placed  in  charge  of  a  smallpox  hospital  which  the  oity 
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had  established.  It  was  said  in  the  course  of  the  opinion  in 
that  case,  that  "  It  is  impossible  to  conceive  of  the  endless  com- 
plications and  embarrassments  which  such  a  doctrine  would 
involve,  and  of  the  extent  to  which  the  pubUc  interests  would 
thereby  suffer.  It  is  safe  to  assume  that  if  such  were  recog- 
nized as  the  law,  no  town  would  voluntarily  assume  corporate 
functions,  and  that  every  industrial  and  commercial  interest 
would  become  paralyzed."  The  recent  case  of  Bryant  v.  City 
of  St.  Paul,  21  Central  L.  Jour.  33,  is  directly  in  point.  It 
was  there  held  that  a  city  was  not  liable  for  the  misfeasance 
of  members  of  the  board  of  health  selected  by  the  city.  Many 
authorities  are  cited  in  the  note  appended  to  that  case,  and  from 
them  it  appears  that  the  doctrine  that  pubhc  corporations  to 
whose  officers  governmental  powers  are  delegated,  are  not  re- 
sponsible for  the  neghgence  of  the  officers  in  the  exercise  of 
these  governmental  powers.  This  doctrine  has  long  prevailed 
in  this  State.  {Brinhmeyer  v.  City  of  Evwnsville,  29  Ind.  187 ; 
BoUnson  v.  City  of  Bvcmsville,  87  Ind.  334  (44  Am.  E.  770) ; 
Faulkner  v.  City  of  Aurora,  85  Ind.  130  (44  Am.  E.  1) ;  City 
of  La  Fayette  v.  Timberlake,  88  Ind.  330. 

We  have  many  cases  holding  that  counties,  townships  and 
cities  are  instrumentalities  of  government,  and  it  must,  there- 
fore, be  true  that  where  they  act  simply  as  the  local  govern- 
ment they  act  for  the  State.  As  the  State  is  not  hable  for  the 
acts  of  its  officers,  neither  can  the  public  corporations  be  held  lia- 
ble for  the  acts  of  their  officers  in  the  exercise  of  pohtical  powers. 
{Robinson  v.  Schenoh,  102  Ind.  307 ;  Justice  v.  City  of  Logans- 
port,  101  Ind.  326  ;  Kistner  v.  City  of  JndianapoUs,  100  Ind. 
^10. 

There  is  no  more  reason  for  holding  counties  liable  for  the 
negligence  of  the  commissioners  in  the  exercise  of  the  govern- 
mental functions  delegated  to  them,  than  there  is  for  holding 
cities  hable  for  the  acts  of  their  firemen  or  police  officers,  or  for 
holding  counties  and  townships  responsible  for  the  torts  of 
sheriffs  and  constables.  In  providing  for  the  care  of  the  poor, 
a  police  power  which  resides  primarily  in  the  sovereignty  is  ex- 
ercised, and  neither  the  sovereign  nor  the  local  governing  body 
to  whom  such  a  power  is  delegated  is  responsible  for  the  mis- 
feasance of  its  officers. 

Judgment  affirmed. 


58  PRINCIPLES  OF  LIABILITY.  [»«;.  i. 

HiGGiNs  V.  McCabe. 

a26Mass.  13.  — 1878.) 

ToET.  The  declaration  alleged  that  the  defendant  while 
employed  as  midwife  by  plaintiff's  mother,  pretending  to  be 
competent  and  skiUf ul  in  treating  diseases  of  the  eyes,  such  as 
plaintiff  then  had,  undertook  the  treatment  of  plaintiff,  and  so 
negligently  and  unskillfuUy  treated  the  plaintiff  that  the  plaintiff 
became  totally  bhnd. 

CoLT,M .  This  action  proceeds  upon  the  ground  that  the  de- 
fendant failed  to  discharge  a  legal  duty  which  she  owed  the 
plaintiff,  resulting  in  the  injury  complained  of.  The  question'x 
is  whether  the  evidence  relied  on  by  the  plaintiff  would  justify  \ 
a  AJ^erdict  in  favor  of  the  child ;  and,  in  the  opinion  of  a  majority 
of  the  court,  it  would  not.  It  appears  that  the  defendant  was 
originally  employed  only  as  a  midwife.  The  parents  had  em- 
ployed her  twice  before  in  that  capacity.  There  was  no  com- 
petent evidence  that  the  treatment  of  diseases  of  the  eyes  which 
might  be  developed  in  the  child  was  embraced  in  the  duties 
which  the  defendant  undertook  as  midwife ;  and  there  is  no 
evidence  that  the  defendant  was  unsldUf ul  or  neghgent  in  the 
performance  of  any  of  the  duties  with  which  she  was  properly 
chargeable  in  that  capacity. 

But  it  is  insisted  that,  independently  of  the  employment  as 
midwife,  the  jury  upon  this  evidence  might  properly  find  that  the 
defendant,  professing  to  have  superior  skiU  and  experience,  held 
herself  out  as  competent  to  cure  this  particular  disease,  and  there- 
upon was  permitted  by  the  mother  to  assume  the  treatment  of  it. 
The  evidence  on  which  it  is  sought  to  charge  the  defendant  -with 
this  additional  duty  is  found  in  the  testimony  of  the  mother ; 
and  that  testimony  must  be  construed  with  reference  to  the 
character  and  relation  of  the  parties,  and  the  admitted  facts  in 
the  case.  The  services  of  the  defendant  in  respect  to  the  cure 
of  this  disease  were  whoUy  gratuitous ;  they  were  performed  as 
acts  of  benevolence  only.  The  defendant  was  a  midvdf e ;  the 
jury  would  not  be  justified  in  finding  that  she  claimed  to  pos- 
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sess,  or  might  reasonably  be  expected  from  her  calling  to  have, 
the  peculiar  knowledge,  skih,  and  experience  of  an  expert  in 
such  matters.  The  representations  of  the  defendant,  that  she 
could  cure  the  ohiLd  with  simple  remedies  and  washes,  that  she 
had  cured  other  children  in  the  same  way  who  were  similarly 
afflicted,  and  that  there  was  no  need  of  a  doctor,  were  but  the 
expression  of  an  opinion  as  to  the  efficacy  of  her  remedies,  and 
chd  not  imply  that  she  undertook  to  use  that  higher  skill  of  the 
medical  profession  which  is  required  in  the  treatment  of  the 
more  comphcated  and  delicate  organs.  The  question  was 
whether  she  had  discharged  the  duty  which  she  assumed  Avith 
that  skiU  she  professed  to  have,  and  with  that  diligence  which 
might  reasonably  have  been  expected  of  her.  Upon  that  ques- 
tion, the  fact  that  the  service  was  rendered  without  compensa- 
tion must  have  an  important  if  not  decisive  bearing. 

It  is  often  said,  that  a  gratuitous  agent  is  liable  for  gross  neg- 
ligence only ;  but,  without  regard  to  degrees  of  negligence,  it 
is  plain  that  the  duty  imposed  upon  such  an  agent  is  less  strin- 
gent than  when  the  service  undertaken  is  founded  upon  a  con-~ 
sideration  paid. 

Under  the  rule  requiring  ordinary  care  as  applied  to  this  case, 
we  see  no  evidence  of  neglect  in  any  degree.  iV  physician  must  • 
apply  the  skill  and  learning  which  belong  to  his  profession ;  but 
a  person  Avho,  without  special  quaUiications,  volunteers  to  attend 
the  sick,  can  at  most  be  only  required  to  exercise  the  sldll  and 
diligence  usually  bestowed  by  persons  of  hke  qualifications  under 
like  circumstances.  To  hold  othermse  would  be  to  charge 
responsibdity  in  damages  upon  all  who  make  mistakes  in  the 
performance  of  kindly  offices  for  the  sick.  {Gill  v.  Middleton, 
105  Mass.  4:77, 479  ;  Leighton  v.  Sargent,  11  Foster,  119  ;  Simond¥ 
v.  Henry,  39  Maine,  155 ;  Lanphier  v.  Phipos,  8  C.  &  P.  475 ; 
HcmoJce  v.  Hooper,  7  C.  &  P.  81.) 

The  defendant  was  attentive  and  diligent  in  her  treatment  of 
the  child,  and  in  the  use  of  the  remedies  she  proposed.  There 
was  evidence,  it  is  true,  from  regular  physicians,  that,  if  other 
and  more  powerful  remedies  had  been  seasonably  applied,  they 
would  probably  have  effected  a  cure ;  but  these  were  remedies 
known  to  the  medical  profession,  of  which  the  defendant  neither 
had  nor  professed  to  have  knowledge.     It  was  not  a  case  where 
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the  defendant,  as  in  the  cases  cited  by  the  plaintiff,  assumed 
to  act  as  a  regular  surgeon  or  a  regular  practitioner.  {Euddook 
V.  Lowe,  4  F.  &  F.  519  ;  Jones  v.  Fay,  4  F.  &  F.  525.) 


Dubois  v.  Deokee. 


(130N.Y.  325.  — 1891.) 


Haight,  J.  This  action  \ras  brought  to  recover  damages  of 
the 'defendant,  a  physician  and  surgeon,  for  alleged  malpractice 
suffered  by  the  plaintiff  while  undergoing  treatment  as  a  patient. 
On  the  1st  day  of  December,  1889,  the  plaintiff  undertook  to 
jump  on  to  an  engine  of  the  Ulster  &  Delaware  Kailroad,  in  the 
city  of  Kingston,  and  in  doing  so  shpped,  and  his  left  foot  was 
caught  by  the  tender,  and  a  portion  thereof  crushed.  Eeing 
destitute,  he  was  taken  to  the  city  almshouse,  where  he  was 
treated  by  the  defendant,  who  was  one  of  the  city  physicians 
having  the  care  of  the  patients  therein,  and  who  was  employed 
for  that  purpose.  Thereafter,  and  on  the  10th  day  of  December, 
he  amputated  the  plaintiff's  leg  above  the  ankle-joint,  and  six  or 
seven  days  thereafter,  gangrene  having  set  in,  he  again  ampu- 
tated the  leg,  at  the  Imee-joint.  After  the  second  amputation 
the  leg  did  not  properly  heal,  but  became  a  running  sore,  and  at 
the  time  of  the  trial  the  bone  protruded  some  three  or  four 
inches.  Evidence  Avas  given  upon  the  trial  from  which  the  jury 
might  find  that  the  bones  of  the  foot  were  so  crushed  that  imme- 
diate amputation  of  the  injured  portions  was  necessary,  and  that 
the  appearance  of  gangrene  was  in  consequence  of  the  delay  of 
ten  days  in  the  operation;  and  that  in  the  second  operation 
th^  defendant  neglected  to  save  flap  enough  to  cover  the  end  of 
the  hmb  and  bone,  and  that  the  subsequent  protrusion  of  the 
bone  was  owing  to  this  neglect.  The  question  of  the  dofen'dant's 
liability  consequently  became  one  for  the  jury.  We  are  aware 
that  he  claimed  to  have  waited  ten  days  before  operating  for  the 
purpose  of  seeing  whether  the  foot  could  not  be  saved,  and  that 
a  physician  and  surgeon  will  not  be  held  liable  for  mere  errors 
in  judgment.    But  his  judgment  must  be  founded  upon  his  intel- 


CH.  II.]  EWING  V.  PITTSBURGH  BY.  CO.  61 

ligence.  He  engages  to  bring  to  the  treatment  of  his  patient 
care,  skill,  and  knowledge,  and  he  should  have  known  the  proba- 
ble consequences  that  would  follow  from  the  crushing  of  the 
bones  and  tissues  of.  the  foot. 

The  defendant  moved  to  dismiss  the  complaint  upon  the 
ground  that  it  failed  to  show  a  contract  relation  between  the 
parties,  whereby  the  defendant  wa,s  employed  to  attend  the 
plaintiff,  and  that  no  facts  were  alleged  showing  it  to  be  the 
duty  of  the  defendant  to  treat  him  in  a  skillful  manner.  This 
motion  being  denied,  the  defendant  asked  the  court  to  charge 
that,  as  the  defendant  treated  the  plaintiff  gratuitously,  he  is 
liable,  if  at  all,  only  for  gross  negligence,  which  was  refused. 
It  has  been  held  that  the  fact  that  a  physician  or  surgeon  ren- 
ders services  gratuitously  does  not  affect  his  duty  to  exercise 
reasonable  and  ordinary  care,  skill,  and  diligence,  x  {McOcmdhss 
V.  Mo  Wha,  22  Pa.  St.  261-269  ;  McNevins  v.  Lowe,  40  lU.  209 ; 
Gladwell  v.  Steggall,  5  Bing.  N.  C.  733.)  But  we  do  not  deem 
it  necessary  to  consider  or  determine  this  question,  for  it  appears 
that  the  plaintiff's  services  wore  not  gratuitously  rendered.  He 
was  employed  by  the  city  as  one  of  the  physicians  to  attend  and 
treat  the  patients  that  should  be  sent  to  the  almshouse.  The 
fact  that  he  was  paid  by  the  city  instead  of  the  plaintiff  did  not 
relieve  him  from  the  duty  to  exercise  ordinary  care  and  skill. 
The  judgment  should  1)6  aff/rmed,  with  costs. 


EwiNG   V.    PiTTSBUEGII    Rt.    Co. 
(147  Penn.  St.  40.  — 1892.) 

Pee  Cueiam.  The  wrong  of  which  the  plaintiff  Eva  Ewing 
complains  was  a  collision  of  cars  upon  the  railway  of  the  defend- 
ant company,  in  consequence  of  Avhich  the  cars  "  were  broken, 
overturned,  and  thrown  from  the  track,  and  fell  upon  the  lot 
and  premises  of  the  plaintiff,  and  against  and  upon  the  dwelling 
house  of  plaintiff,  and  thereby  and  by  reason  thereof  greatly 
endangered  the  life  of  the  said  Eva  Ewing,  then  being  in  said 
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dwelling  houss,  and  subjected  her  to  great  fright,  alarm,  fear, 
and  nervous  excitement  and  distress,  whereby  she  then  and 
there  became  sick  and  disabled,  and  continued  to  be  sick  and 
disabled  from  attending  to  her  usual  work  and  duties,  and  suf- 
fered and  continues  to  suffer  great  mental  and  physical  pain 
and  anguish,  and  is  thereby  permanently  weakened  and  dis- 
abled," etc.  To  this  statement  the  defendant  demurred,  and 
the  court  below  entered  judgment  for  defendant  upon  said 
demurrer.  TMs  ruling  is  assigned  as  error.  It  is  plain  from 
the  plaintiff's  statement  of  her  case  that  her  only  injury  pro- 
ceeded from  fright,  alarm,  fear,  and  nervous  excitement  and 
distress.  There  was  no  allegation  that  she  had  received  any 
bodily  injury.  If  mere  fright,  unaccompanied  with  bodily 
injury,  is  a  cause  of  action,  the  scope  of  what  are  known  as 
"  accident  cases  "  will  be  very  greatly  enlarged ;  for  in  every 
case  of  a  collision  on  a  railroad  the  passengers,  although  they 
may  have  sustained  no  bodily  harm,  will  have  a  cause  of  action 
against  the  company  for  the  "  fright "  to.  which  they  have  been 
subjected.  This  is  a  step  beyond  any  decision  of  any  legal  tri- 
bunal of  which  we  have  knowledge. 
-  (  ISTeghgence  constitutes  no  cause  of  action  unless  it  expresses 
or  establishes  some  breach  of  duty.  (Add.  Torts,  §  1338.)  "What 
duty  did  the  company  owe  this  plaintiff  ?  It  owed  her  the  duty 
not  to  injure  her  person  by  force  or  violence ;  in  other  words, 
not  to  do  that  which,  if  committed  by  an  individual,  would 
amount  to  an  assault  upon  her  person.  But  it  owed  her  no 
duty  to  protect  her  from  fright,  nor  had  it  any  reason  to  antici- 
pate that  the  result  of  a  collision  on  its  road  would  so  operate 
on  the  mind  ,of  a  person  who  -ndtnessed  it,  but  who  sustained  no 
bodily  injury  thereby,  as  to  produce  such  nervous  excitement  and 
distress  as  to  result  in  permanent  injury ;  and,  if  the  injury  was 
one  not  likely  to  result  from  the  collision,  and  one  which  the 
/company  could  not  have  reasonably  foreseen,  then  the  accident 
I  was  not  the  proximate  cause.  The  rule  on  this  subject  is  as  fol- 
lows :  "  In  determining  Avhat  is  proximate  cause,  the  true  rule 
is  that  the  injury  must  be  the  natural  and  probable  consequence 
of  the  neghgence  ;  such  a  consequence  as,  under  the  surround- 
ing circumstances  of  the  case,  might  and  ought  to  have  been 
seen  by  the  \vrong-doer  as  likely  to  flow  from  his  act."     {Rail- 


CH.  II.]  EWING  I'.  PITTSBURGH  EY.  CO.  63 

lomj  Co.  V.  Taylor,  104  Pa.  St.  306 ;  Township  of  West  Maha- 
Qioysf.  Watson,  112  Pa.  St.  574.)  Tested  by  this  rule,  we  regard 
the  injury  as  too  remote.  "We  know  of  no  well-considered  case 
in  which  it  hasibeen  held  that  mere  fright,  when  unaccompanied 
by  some  injury  to  the  person,  has  been  held  actionable.  On  the 
contrary,  the  authorities,  so  far  as  they  exist,  are  the  other  way. 
Mr.  Wood  fairly  states  the  rule  in  bis  note  to  Mayne  on  Dam- 
ages at  page  74 :  "  So  far  as  I  have  been  able  to  ascertain,  the 
force  of  the  rule  is  that  the  mental  suffering  referred  to  is  that 
which  grows  out  of  the  sense  of  peril  or  the  mental  agony  at  the 
time  of  the  happening  of  the  accident,  and  that  which  is  inci- 
dent to  and  blended  with  the  bodily  pain  incident  to  the  injury, 
and  the  apprehension  and  anxiety  thereby  induced.  In  no  case 
has  it  ever  been  held  that  mental  anguish  alone,  unaccompanied 
by  an  injury  to  the  person,  afforded  a  ground  of  action."  In 
Wymcmi  v.  Leavitt,  71  Me.  227,  a  contractor  of  a  railroad  was 
blasting  rocks  witliin  the  right  of  way  of  the  road.  The  blast 
blew  rocks  upon  the  plaintiff's  land,  and,  in  addition  to  the  dam- 
age to  the  land,  plaintiff  claimed  damages  for  fright,  caused  by 
apprehension  of  personal  injury.  Held,  that  he  could  not  re- 
cover. Our  own  recent  case  of  Fox  v.  Borhey,  126  Pa.  St.  164, 
was  a  case  of  fright  from  blasting,  and  it  was  said  by  our  Brother 
Mitchell :  "  The  injury  was  not  the  natural  or  proximate  result 
of  the  act  complained  of."  In  Lynch  v.  Knight,  9  H.  L.  Gas. 
577,  Lord  "Wensleydale  said  :  "  Mental  pain  or  anxiety  the  law 
cannot  value,  and  does  not  pretend  to  redress,  when  the  unlaw- 
ful act  complained  of  causes  that  alone."  To  the  same  point 
are  Rmlway  Co.  y.  Stables,  62  111.  313  ;  Canning  v.  Williams- 
town,  1  Gush.  451 ;  Johnson  v.  Wells,  6  JS'ev.  224.  We  need 
not  discuss  the  authorities  cited  by  the  appellant.-  They  are 
nearly  all  cases  in  which  the  fright  was  the  result  of,  or  accom- 
panied by,  a  personal  injury,  ^,nd  have  no  application  to  the  case 
in  hand. 

Judgment  affirmed. 
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PuEOELL  V.  St.  Paul  City  Kt.  Co. 

(48  Minn.  134.  — 1892.) 

GiLFiLLAN,  C.  J.  Appeal  from  an  order  overruling  a  general 
demurrer  to  the  complaint.  From  the  complaint  it  appears  that 
the  plaiatiff  was  a  passenger  on  one  of  defendant's  cars  running 
upon  its  line  on  Jackson  street,  St.  Paul ;  that,  when  the  car 
reached  the  intersection  of  that  line  with  the  defendant's  cable- 
car  line  running  on  East  Seventh  street,  the  persons  in  charge 
of  it  neghgently  attempted  to  cross,  and  did  cross,  the  cable  line 
in  front  of  a  then  near  and  rapidly  approaching  cable  train 
thereon ;  that  a  collision  seemed  so  imminent,  and  was  so  nearly 
caused,  that  the  incident  and  attending  confusion  of  ringing 
alarm-bells  and  passengers  rushing  out  of  the  car  caused  to  plain- 
tiff sudden  fright  and  reasonable  fear  of  immediate  death  or 
great  bodily  injury,  and  that  the  shock  thus  caused  threw  her 
into  violent  convulsions,  and  caused  to  her,  she  being  then  preg- 
nant, a  miscarriage,  and  subsequent  illness.  The  complaint 
shows  a  duty  on  the  part  of  the  defendant  to  exercise  the  high- 
est degree  of  care  to  carry  the  plaintiff  safely.  It  also  shows 
negUgence  in  respect  to  that  duty,  and,  if  the  neghgence  caused 
what  the  law  regards  as  actionable  injury,  the  action  is  well 
brought.  Of  course,  negligence  without  injury  gives  no  right 
of  action.  On  the  argument  there  was  much  discussion  of  the 
question  whether  fright  and  mental  distress  alone  constitute 
such  injury  that  the  law  will  allow  a  recovery  for  it.  The  ques- 
tion is  not  involved  in  the  case.  So  it  may  be  conceded  that  any 
effect  of  a  wrongful  act  or  neglect  on  the  mind  alone  wtU  not 
furnish  ground  of  action.  Here  is  a  physical  injury,  as  serious, 
certainly,  as  would  be  the  breaking  of  an  arm  or  a  leg.  Does 
the  complaint  show  that  defendant's  negligence  was  the  proxi- 
mate cause  of  that  injury  ?  If  so,  the  acti0^will,,'of  course,  he. 
What  is  in  law  a  proximate  cause  is  weU  expressed  in  the  defi- 
nition, often  quoted  with  approval,  given  in  siijllroad  Co.  v. 
Kellogg,  94  U.  S.  469,  as  follows :  "  The  primary  cause  may  be 
the  proximate  cause  of  a  disaster,  though  it  operate  through 
successive  i^truments ;  as,  an  article  at  the  end  of  a  chain  may 
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be  moved  by  a  force  applied  to  the  other  end,  that  force  being 
the  proximate  cause  of  the  movement ;  or,  as  in  the  oft-cited 
case  of  the  squib  thrown  in  the  market  place.  {Scott  v.  Shepherd, 
2  W.  Bl.  892.)  The  question  always  is,  was  there  an  unbroken 
connection  between  the  Avrongful  act  and  the  injury,  —  a  con- 
tinuous operation  ?  Did  the  facts  constitute  a  continuous  suc- 
cession of  events  so  linlced  together  as  to  make  a  natural  whole, 
or  was  there  some  new  and  independent  cause  intervening 
between  the  wrong  and  the  injury  ? "  There  may  be  a  succes- 
sion of  intermediate  causes,  each  produced  by  the  one  preceding 
and  producing  the  one  following  it.  It  must  appear  that  the 
,  injury  was  the  natural  consequence  of  the  wrongful  act  or  omis- 
sion. The  new,  independent,  intervening  cause  must  be  one  not 
produced  by  the  wrbiigf  ul  act  or  omission,  but  independent  of  it, 
and  adequate  to  bring  about  the  injurious  result.  "Whether  the 
natural  connection  of  events  was  maintained,  or  was  broken  by 
such  new,  independent  cause,  is  generally  a  question  for  the  jury. 
In  this  case  the  only  cause  that  can  be  suggested  as  intervening 
between  the  neghgence  and  the  injury  is  plaintiff's  condition  of 
mind,  to  Avit,  her  fright.  Could  that  be  a  natural,  adequate 
cause  of  the  nervous  convulsions  ?  The  mind  and  body  operate 
reciprocally  on  each  other.  Phj'sical  injury  or  illness  sometimes 
causes  mental  disease,  a  mental  shock  or  disturbance  sometunes 
causes  injury  or  illness  of  body,  especially  of  the  nervous  system. 
JSTow,  if  the  fright  was  the  natural  consequence  of  —  was  brought 
about,  caused  by  —  the  circumstances  of  peril  and  alarm  in  which 
defendant's  negligence  placed  plaintiff,  and  the  fright  caused  the 
nervous  shock  and  conATilsions  and  consequent  illness,  the  negh- 
gence was  the  proximate  cause  of  those  injuries.  That  a  mental 
condition  or  operation  on  the  part  of  the  one  injm'ed  comes 
between  the  neghgence  and  injury  does  not  necessarily  break 
the  required  sequence  of  intermediate  causes.  If  a  passenger 
be  placed,  by  the  carrier's  neghgence,  in  apparent,  imminent 
pern,  and,  obeying  the  natural  instinct  of  self-preservation, 
endeavors  to  escape  it  by  leaping  from  the  car  or  coach,  and  in 
doing  so  is  injured,  he  may,  if  there  be  no  contributory  negh- 
gence on  his  part,  recover  for  the  injury,  although,  had  he 
j-eraained  in  the  car  or  coach,  he  would  not  have  been  injured. 
The  endeavor  to  escape  is  not  of  itself  contributory  neghgence. 
5 
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(  Wilson  V.  Bailroad  Co.,  26  Minn.  278.)  In  such  case,  though 
there  comes,  as  an  intermediate  cause  between  the  negligence 
and  injury,  a  condition  or  operation  of  mind  on  the  part  of  the 
injured  passenger,  the  neghgence  is  nevertheless  the  proximate 
cause  of  the  injury.  The  defendant  suggested  that  plaintiff's 
pregnancy  rendered  her  more  susceptible  to  groundless  alarm, 
and  accounts  more  naturally  and  fairly  than  defendant's  negli- 
gence for  the  injurious  consequences.  Certainly  a  woman  in 
her  condition  has  as  good  a  right  to  be  carried  as  any  one,  and 
is  entitled  to  at  least  as  high  a  degree  of  care  on  the  part  of 
the  carrier.  It  may  be  that,  Avhere  a  passenger,  without  the 
knowledge  of  the  carrier,  is  sick,  feeble,  or  disabled,  the  latter 
does  not  owe  to  him  a  higher  degree  of  care  than  he  owes  to 
passengers  generally,  and  that  the  carrier  would  not  be  liable 
to  him  for  an  injury  caused  by  an  act  or  omission  not  neghgent 
as  to  an  ordinary  passenger.  But  when  the  act  or  omission  is 
neghgence  as  to  any  and  aU  passengers,  well  or  ill,  any  one 
injured  by  the  negligence  must  be  entitled  to  recover  to  the 
fuU  extent  of  the  injury  so  caused,  Avithout  regard  to  whether, 
owing  to  his  previous  condition  of  health,  he  is  more  or  less 
liable  to  injury.  If  the  recovery  of  a  passenger  in  feeble  health 
were  to  be  limited  to  what  he  would  have  been  entitled  to  had 
be  been  sound,  then,  in  case  of  a  destruction  by  fire  or  wreck- 
ing of  a  railroad  car  through  the  neghgence  of  those  in  charge 
of  it,  if  all  the  passengers  but  one  were  able  to  leave  it  in  time 
to  escape  injury,  and  that  one  could  not  because  sick  or  lame, 
he  could  not  recover  at  aU.  The  suggestion  mentioned  would, 
if  carried  to  its  logical  consequences,  lead  to  such  a  conclusion. 

Order  affirmed. 
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CHAPTEK  III. 
FURSOJSrS  AFFECTED  BY  TORTS. 


Section  2.     Damages  foe  Death  :  Admiealtt  Kfle. 
The  "  Haeeisbtjeg." 

(119U.S.  199.— 1886.) 

This  is  a  suit  in  rem  begun  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania,  on  the 
25th  of  February,  1882,  against  the  steamer  "  Harrisburg,"  by 
the  widow  and  child  of  Silas  E.  Richards,  deceased,  to  recover 
damages  for  his  death  caused  by  the  negligence  of  the  steamer 
in  a  collision  with  the  schooner  "  Marietta  Tilton,"  on  the  16th 
of  May,  1877,  about  one  hundred  yards  from  the  Cross  Eip 
Light  Ship,  in  a  sound  of  the  sea  embraced  between  the  coast 
of  Massachusetts  and  the  islands  of  Martha's  Vineyard  and 
Nantucket,  parts  of  the  State  of  Massachusetts.  The  steamer 
was  engaged  at  the  time  of  the  collision' itrthe  coasting  trade, 
and  belonged  to  the  port  of  Philadelphia,  where  she  was  duly 
enrolled  according  to  the  laws  of  the  United  States.  The 
deceased  was  first  officer  of  the  schooner,  and  a  resident  of 
Delaware,  where  his  widow  and  child  also  resided  when  the 
suit  was  begun.     Reported  below  in  15  Fed.  Rep.  610. 

Mr.  Thomas  Mart,  Jr.,  for  appellant. 

Mr.  Henri^rFlanders  for  appellees. 

Me.  Chief  Justice  Waite.  The  question  to  be  decided  pre- 
sents itself  in  three  aspects,  which  may  be  stated  as  follows  : 

1.  Can  a  suit  in  admiralty  be  maintained  in  the  courts  ox' 
the  United  States  to  recover  damages  for  the  death  of  a  human 
being  on  the  high  seas,  or  waters  navigable  from  the  sea, 
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caused  by  negligence,  in  the  absence  of  an  act  oi;  Congress,  or 
a  statute  of  a  State,  giving  a  right  of  action  therefor  ? 

2.  If  not,  can  a  suit  in  rem  be  maintained  in  admiralty  against 
an  offending  vessel  for  the  recovery  of  such  damages  vfhen  an 
action  at  law  has  been  given  therefor  by  statute  in  the  State 
■where  the  wrong  was  done,  or  where  the  vessel  belonged  ? 

3.  If  it  can,  will  the  admiralty  courts  permit  such  a  recovery 
in  a  suit  begun  nearly  five  years  after  the  death,  when  the 
statute  which  gives  the  right  of  astion  provides  that  the  suit 
shall  be  brought  within  one  year  ? 

It  was  held  by  this  court,  on  full  consideration,  in  Insur- 
ance Company  v.  Brame,  95  U.  S.  756,  "  that  by  the  common 
law  no  civil  action  lies  for  an  injury  which  results  in  death." 
(See,  also,  Denniolc  v.  Railroad  Co.,  103  U.  S.  11,  21.)  Such 
also  is  the  judgment  of  the  English  courts,  where  an  action  of 
the  kind  could  not  be  maintained  until  Lord  Campbell's  Act, 
9  and  10  Yict.  c.  93.  It  was  so  recited  in  that  act,  and  so  said 
by  Lord  Blackburn  in  Seward  v.  The  Vera  Cruz,  10  App. 
Cas.  59,  decided  by  the  House  of  Lords  in  1884.  Many  of  the 
cases  bearing  on  this  question  ane  cited  in  the  opinion  in 
Insurance  Co.  v.  Brame.  Others  will  be  found  referred  to  in 
an  elaborate  note  to  Carey  v.  Berkshire  Railroad,  1  Cush. 
475  ;  in  48  Am.  Dec.  616,  633.  The  only  American  cases  in 
the  common-law  courts  against  the  rule,  to  which  our  atten- 
tion has  been  called,  are  fiross  v.  Guthery,  2  Root,  90;  S.  C. 
1  Am.  Dec.  61;  Ford  v.  Monroe,  20  Wend.  210;  James  v. 
Christy,  18  Missouri,  162  ;  and  Sullivan  v.  Union  Pacific  Rail- 
road, 3  Dillon,  334.  Cross  v.  Guthery,  a  Connecticut  case,  was 
decided  in  1794,  and  cannot  be  reconciled  with  Goodsell  v. 
Hartford  <&  New  Haven  Railroad,  33  Conn.  55,  where  it  is 
said :  "  It  is  a  singular  fact,  that  by  the  common  law  the 
greatest  injury  which  one  man  can  inflict  on  another,  the  tak- 
ing of  his  life,  is  without  a  private  remed}''."  Ford  v.  Munroe, 
a  New  York  case,  was  substantially  overruled -by  the  Court  of 
Appeals  of  that  State  in  Green  v.  Hudson  River  Railroad,  2 
Keyes,  294 ;  and  Sxdlivan  v.  Union  Pacific  Railroad,  decided 
in  1874  by  the  Circuit  Court  of  the  United  States  for  the""Dis- 
trict  of  Nebraska,  is  directly  in  conflict  with  Insurance  Co.  v, 
Bram,e,  decided  here  in  1878. 
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"We  know  of  no  English  case  in  which  it  has  been  authori- 
tatively decided  that  the  rule  in  admiralty  differs  at  all  in  this 
particular  from  that  at  common  law.  Indeed,  in  The  Vera 
Cruz,  sujpra,  it  was  decided  that  even  since  Lord  Campbell's 
Act  a  suit  in  rem  could  not  be  maintained  for  such  a  wronsr. 
Opinions  were  delivered  in  that  case  by  the  Lord  Chancellor 
(Selborne),  Lord  Blackburn  and  Lord  Watson.  In  each  of 
these  opinions  it  was  assumed  that  no  such  action  would  lie 
without  the  statute,  and  the  only  question  discussed  was 
whether  the  statute  had  changed  the  rule. 

In  view,  then,  of  the  fact  that  in  England,  the  source  of 
our  system  of  law,  and  from  a  very  early  period  one  of  the 
principal  maritime  nations  of  the  world,  no  suit  in  admiralty 
can  be  maintained  for  the  redress  of  such  a  wrong,  we  proceed 
to  inquire  whether,  under  the  general  maritime  law  as  admin- 
istered in  the  courts  of  the  United  States,  a  contrary  rule  has 
been  or  ought  to  be  established. 

In  Plummer  v.  WeHb,  1  Ware,  75,  decided  in  1825,  Judge 
Ware  held,«  in  the  District  Court  of  the  United  States  for  the 
District  of  Maine,  in  an  admiralty  suit  in personam,th.&t  "the 
ancient  doctrine  of  the  common  law,  founded  on  the  principles 
of  the  feudal  system,  that  a  private  wrong  is  merged  in  a 
felony,  is  not  applicable  to  the  civil  polity  of  this  country,  and 
has  not  been  adopted  in  this  state"  (Maine),  and  that  "a  libel 
may  be  maintained  by  a  father,  in  the  admiralty,  for  conse- 
quential damages  resulting  from  an  assault  and  battery  of  his 
minor  child,"  "  after  the  death  of  the  child,  tliough  the  death 
was  occasioned  by  the  severity  of  the  battery ; "  but  the  suit 
was  dismissed,  because  upon  the  evidence  it  did  not  appear 
that  the  father  had  in  fact  been  damaged.  The  case  was 
afterwards  before  Mr.  Justice  Story  on  appeal,  and  is  reported 
in  4  Mason,  380,  but  the  question  now  involved  was  not  con- 
sidered, as  the  court  found  that  the  cause  of  action  set  forth  in 
the  libel  and  proved  was  not  maritime  in  its  nature. 

We  find  no  other  reported  case  in  which  this  subject  was  at 
all  discussed  until  Cutting  v.  Seahury,  1  Sprague,  522,  decided 
by  Judge  Sprague  in  the  Massachusetts  district  in  1860.  In 
that  case,  which  was  in  personam,  the  judge  said  that  "  the 
weight  of  authority  in  the  common-law  courts  seems  to  be 
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against  the  action,  but  natural  equity  and  the  general  princi- 
ples of  law  are  in  favor  of  it,"  and  that  he  could  not  consider 
it  "  as  settled  that  no  action  can  be  maintained  for  the  death 
of  a  hu-man  being."  The  libel  was  dismissed,  however,  be- 
cause on  the  facts  it  appeared  that  no  cause  of  action  existed 
even  if  in  a  proper  case  a  recovery  could  be  had.  The  same 
eminent  judge  had,  however,  held  as  early  as  1849,  in  Crapo  v. 
Allen,  1  Sprague,  185,  that  rights  of  action  in  admiralty  for 
mere  personal  torts  did  not  survive  the  death  of  the  person 
injured. 

J^ext  followed  the  case  of  The  Sea  Gull,  Chase's  Dec.  145, 
decided  by  Chief  Justice  Chase  in  the  Maryland  district  in 
1867.  That  was  a  suit  in  rem,  by  a  husband  to  recover  dam- 
ages for  the  death  of  his  wife  caused  by  the  negligence  of  the 
steamer  in  a  collision  in  the  Chesapeake  Bay,  and  a  recovery 
was  had,  the  Chief  Justice  remarking  that  "  there  are  cases, 
indeed,  in  which  it  has  been  held  that  in  a  suit  at  law  no 
redress  can  be  had  by  the  surviving  representative  for  injuries 
occasioned  by  the  death  of  one  through  the  wrong  of  another ; 
but  these  are  all  common-law  cases,  and  the  common  law  has 
its  peculiar  rules  in  relation  to  this  subject,  traceable  to  the 
feudal  system  and  its  forfeitures,"  and  "  it  better  becomes  the 
humane  and  liberal  character  of  proceedings  in  admiralty  to 
give  than  to  withhold  the  remedy,  when  not  required  to  with- 
hold it  by  established  and  inflexible  rules."  In  his  opinion  he 
refers  to  the  leading  English  case  of  Baker  v.  Bolton,  1  Camp. 
493,  where  the  common-law  rule  was  recognized  and  followed 
by  Lord  EUenborough  in  1808,  and  to  Carey  v.  Berkshire 
Railroad,  1  Cush.  475;  S.  C.  48  Am.  Dec.  616,  to  the  same 
effect,  decided  by  the  Supreme  Court  of  ]\Iassachusetts  in 
1848,  and  then  says  that  "  in  other  States  the  Engli^i  prece- 
dent has  not  been  followed."  For  this  he  cites  as  authority 
Ford  V.  Munroe,  supra,  decided  in  1838,  but  which,  as  we 
have  seen,  had  been  overruled  by  Green  v.  Hudson  River 
Railroad  in  1866,  only  a  short  time  before  the  opinion  of  the 
Chief  Justice  was  delivered,  and  James  v.  Christy,  18  Mis- 
souri, 162,  decided  by  the  Supreme  Court  of  Missouri  in  1853. 
The  case  of  The  Highland  Light,  Chase's  Dec.  150,  -was  before 
Chief  Justice  Chase  in  Maryland  about  the  same  time  with 
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The  Sea  Oull,  and  while  adhering  to  his  ruling  in  that  case, 
and  remarking  that  "the  admiralty  may  be  styled,  not  im- 
properly, the  human  providence  which  watches  over  the  rights 
and. interests  of  those  '  who  go  down  to  the  sea  in  ships  and  do 
their  business  on  the  great  waters,' "  he  referred  to  a  Maryland 
statute  giving  a  right  of  action  in  such  cases,  and  then  dismissed 
the  libel  because  on  the  facts  no  liability  was  established  against 
the  vessel  as  an  offending  thing. 

Afterwards,  in  1873,  Mr.  Justice  Blatchford,  then  the  jurlgo 
of  the  District  Court  for  the  Southern  District  of  New  York, 
sustained  a  libel  by  an  administrator  of  an  infant  child  who 
took  passage  on  the  steamer  "  City  of  Brussels  "  with  its  mother 
at  Liverpool,  to  be  carried  to  New  York,  and  while  on  the 
voyage  was  poisoned  by  the  carelessness  of  the  officers  of  the 
vessel  and  died  on  board.  {City  of  Brussells,  6  Ben.  370.)  The 
decision  was  placed  on  the  ground  of  a  breach  of  the  contract 
of  carriage. 

The  next  case  in  which  this  jurisdiction  was  considered  is 
that  of  The  Towanda,  34  Leg.  Int.  (Philadelphia)  394 ;  S.  C. 
under  the  name  of  Goggins  v.  Helmsley,  5  Cent.  Law  Jour.  418, 
decided  by  Judge  McKennan  in  the  Circuit  Court  for  the  East- 
ern District  of  Pennsylvania  in  1877,  and  before  the  judgment 
of  this  court  in  Insurance  Go.  v.  Brame,  supra.  In  that  case 
the  ruling  of  Chief  Justice  Chase  in  The  Sea  Gull  was  approved, 
and  the  same  authorities  were  cited,  with  the  addition  of  Sul- 
livan V.  Union  Pacific  Railroad,  supra. 

In  The  Gharles  Morgan,  2  Flip.  274,  before  Judge  Swing,  in 
the  Southern  District  of  Ohio  on  the  24th  of  October,  1878, 
the  subject  was  again  considered.  That  was  a  suit  in  rem,  by 
the  wife  of  a  passenger  on  a  vessel,  to  recover  damages  for  the 
death  of  her  husband  ;  and  in  deciding  upon  the  sufficiency  of 
a  plea  to  the  jurisdiction,  the  judge,  after  quoting  a  remark 
of  Mr.  Justice  Clifford  in  The  Steamboat  Go.  v.  Ghase,  16  Wall. 
532,  that  "difficulties,  it  must  be  conceded,  will  attend  the 
solution  of  this  question,  but  it  is  not  necessary  to  decide  it  in 
this  case,"  retained  the  libel  because,  "as  the  case  at  bar  will 
probably  go  to  the  Supreme  Court  of  the  United  States,  it  will 
be  better  for  all  parties  that  the  appeal  should  be  taken  after 
a  trial  upon  its  merits."     Our  decision  in  Insurance  Go.  v. 
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Brame  was  announced  on  the  21st  of  January,  1878,  but  was 
evidently  not  brought  to  the  attention  of  the  judge,  because, 
while  citing  quite  a  number  of  cases  to  show  that  the  weight 
of  authority  was  in  favor  of  the  English  rule,  he  makes  no  ref- 
erence to  it.  Indeed,  it  is  probable  that  the  volume  of  the 
reports  in  which  it  appears  had  not  been  generally  distributed 
when  his  opinion  was  filed. 

It  thus  appears  that  prior  to  the  decision  in  Insurance  Co. 
V.  Brame  the  admiralty  judges  in  the  United  States  did  not 
rely  for  their  jurisdiction  on  any  rule  of  the  maritime  law 
different  from  that  of  the  common  law,  but  on  their  opinion 
that  the  rule  of  the  English  common  law  was  not  founded  in 
reason,  and  had  not  become  firmly  established  in  the  jurisdic- 
tion of  this  country.  Since  that  decision  the  question  has  been 
several  times  before  the  Circuit  and  District  Courts  for  con- 
sideration. In  The  David  Reeves,  5  Hughes,  89,  Judge  Morris, 
of  the  Maryland  district,  considering  himself  bound  by  the 
authority  of  The  Sea  Gull,  which  arose  in  his  district,  and 
had  been  decided  by  the  Chief  Justice  in  the  Circuit  Court, 
maintained  jurisdiction  of  a  suit  in  rem  by  a  mother  for  the 
death  of  her  son  in  a  collision  that  occurred  in  the  Chesapeake 
Bay.  He  conceded,  however,  that  this  was  contrary  to  the 
common  law  and  to  the  admiralty  decisions  in  England,  but  as 
the  question  never  had  been  passed  on  in  this  court,  he  yielded 
to  the  authority  of  the  Circuit  Court  decision  in  his  own  dis- 
trict. 

The  case  of  Holmes  v.  .Oregon  and  California  Railway,  6 
Sawyer,  262;  S.  C.  5  Fed.  Kep.  75,  was  decided  by  Judge 
Deady,  in  the  Oregon  district,  on  the  28th  of  February,  1880, 
and  he  held  that  a  suit  in  personam  could  be  prosecuted  in 
admiralty  against  the  owner  of  a  ferry-boat  engaged  in  carry- 
ing  passengers  across  the  Wallamet  river,  between  East  Port- 
land and  Portland,  for  the  death  of  a  passenger  caused  by  the 
negligence  of  the  owner.  He  conceded  that  no  such  action 
would  lie  at  common  law,  but,  as  in  his  opinion  the  civil  law 
was  different,  he  would  not  admit  that  in  admiralty,  "  which 
is  not  governed  by  the  rules  of  the  common  law,"  the  suit 
could  not  be  maintained.  His  decision  was,  however,  actually 
put  on  the  Oregon  statute,  which  gave  an  action  at  law  for 
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damages  in  such  a  case,  and  the  death  occurred  within  the 
jurisdiction  of  the  State.  Judge  Sawyer  had  previously  de- 
cided, in  Armstrong  v.  Beadle,  5  Sawj'er,  484,  in  the  Circuit 
Court  for  the  District  of  Cahfornia,  that  an  action  at  law 
under  a  similar  statute  of  California,  would  not  lie  for  a  death 
which  occurred  on  the  high  seas  and  outside  of  the  territorial 
limits  of  the  State.  In  The  Clatsop  Chief,  7  Sawyer,  274 ;  S. 
C.  8  Fed.  Eep.  163,  Judge  Deady  sustained  an  action  in  rem 
against  an  offending  vessel  for  a  death  caused  by  negligence 
in  the  Columbia  river  and  within  the  State  of  Oregon. 

In  The  Long  Island  North  Shore  Passenger  and  Freight 
Trans.  Co.,  5  Fed.  Eep.  599,  which  was  a  suit  for  the 
benefit  of  the  act  of  Congress  limiting  the  liability  of  the 
owners  of  vessels.  Judge  Choate,  of  the  Southern  District 
of  New  York,  decided  that  in  ISTew  York,  where  there 
is  a  statute  giving  a  right  of  action  in  cases  of  death 
caused  by  negligence,  claims  for  damages  of  that  character 
might  be  included  among  the  liabilities  of  the  owner  of 
the  offending  vessel.  In  that  case  the  injury  which  caused  the 
death  occurred  within  the  limits  of  the  State.  In  the  opinion 
it  is  said  (p.  608) :  "  It  has  been  seriously  doubted  whether 
the  rule  of  the  common  law,  that  a  cause  of  action  for  an  in- 
jury to  the  person  dies  with  the  person,  is  also  the  rule  of  the 
maritime  law.  There  is  some  authority  for  the  proposition  that 
it  is  not,  and  that  in  admiralty  a  suit  for  damage  in  such  a  case 
survives.  {The  Sea  Oull,  2  L.  T.  E.  15 ;  S.  G.  Chase's  Dec. 
145 ;  Cutting  v.  Seabury,  1  Sprague,  522 ;  The  Giddfaxe,  19 
L.  T.  E.  748 ;  S.  G.  L.  E.  2  Ad.  &  Ecc.  325 ;  The  Epsilon,  6 
Ben.  379,  381.)  But,  however  it  may  be  in  respect  to  the 
original  jurisdiction  of  admiralty  courts,  I  see  no  valid  reason 
why  the  right  of  a  person  whom,  under  the  municipal  law 
governing  the  place  of  the  transaction  and  the  parties  to  it, 
ithe  title  to  the  chose  in  action  survives,  or  a  new  right  to  sue 
is  given  for  damages  resulting  from  a  tort,  the  admiralty 
courts,  in  the  exercise  of  their  jurisdiction  in  personam  over 
marine  torts,  should  not  recognize  and  enforce  the  right  so 
given."  The  case  was  decided  on  the  12th  of  February,  1881, 
and  on  the  21st  of  the  same  month  Judge  Brown,  of  the 
Eastern  District  of  Michigan,  in   The  Garland,  5  Fed.  Eep. 
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924,  held  that  a  suit  in  rem  could  be  maintained  by  a  father 
for  the  loss  of  the  services  of  his  two  sons,  killed  in  a  collision 
in  the  Detroit  river.  In  his  opinion  he  said :  "  Were  this 
an  original  question,  ...  I  should  feel  compelled  to  hold 
that  this  libel  could  not  be  maintained.  But  other  courts  of 
admiralty-  in  this  country  have  furnished  so  many  precedents 
for  a  contrary  ruling,  I  do  not  feel  at  liberty  to  disregard 
them,  although  I  am  at  a  loss  to  understand  wliy  a  rule  of 
liability  differing  from  that  of  the  common  law  should  obtain  in 
these  courts."  His  decision  was,  however,  finally  put  on  a  stat- 
ute of  Michigan  which  gave  an  action  at  law  for  such  damages. 
In  The  Sylvan  Grlen,  9  Fed.  Kep.  335,  Judge, Benedict,  of  the 
Eastern  District  of  New  York,  dismissed  a  suit  in  rem  on  the 
ground  that  the  statute  of  New  York  giving  an  action  for 
damages  in  such  cases  created  no  maritime  lien.  This  case  was 
decided  on  the  4th  of  October,  1881.  At  November  term,  1882, 
of  the  Circuit  Court  for  the  Eastern  District  of  Louisiana,  Judge 
Billings  decided,  in  U.  B.  Ward,  Jr.,  4  Woods,  145  ;  S.  G.  16  Fed. 
Eep.  255,  that  a  suit  in  rem  could  not  be  maintained  for  damages 
for  the  death  of  a  person  in  a  collision  on  the  high  seas  through 
the  fault  of  a  vessel  having  its  home  port  in  New  Orleans,  as 
the  statute  of  Louisiana  did  not  apply  to  cases  where  the  wrong- 
ful act  which  caused  the  death  occurred  outside  of  the  State. 
Afterwards,  in  June,  1883,  Judge  Pardee,  of  the  Circuit  Court 
for  the  same  district,  decided  otherwise.  {The  E.  B.  Ward,  Jr., 
17  Fed.  Eep.  456.)  In  his  opinion  he  said  (p.  459) :  "  Upon  the 
Avhole  case,  considering  the  natural  equity  and  reason  of  the 
matter,  and  the  weight  of  authority  as  determined  by  the  late 
adjudicated  cases  in  the  admiralty  courts  of  the  United  States, 
I  am  inclined  to  hold  that  the  ancient  common-law  rule,  actio 
personalis  moritur  curn  persona,  if  it  ever  prevailed  in  the  ad- 
miralty law  of  this  country,  has  been  so  modified  by  the  statu- 
tory enactments  of  the  various  States  and  the  progress  of  the 
age,  that  now  the  admiralty  courts  '  are  permitted  to  estimate 
the  damages  which  a  particular  person  has  sustained  by  the 
wrongful  killing  of  another,'  and  enforce  an  adequate  remedy. 
At  all  events,  as  the  question  is  an  open  one,  it  is  best  to  resolve 
the  doubts  in  favor  of  what  all  judges  consider  to  be  '  natural 
equity  and  justice.' "  ■  He  also  was  of  opinion  that,  as  the  offend- 
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ing  vessel  was  wholly  owned  by  citizens  of  Louisiana,  and  the 
port  of  New  Orleans  was  her  home  port,  the  Louisiana  statute 
applied  to  her,  and  that  the  court  of  admiralty  could  enforce 
such  a  right  of  action  in  a  proceeding  in  rem.  (See,  also,  The 
K  B.  Ward,  Jr.,  23  Fed.  Eep.  900.) 

The  case  of  The  Manhasset,  18  Fed.  Eep.  918,  was  decided 
by  Judge  Hughes,  of  the  Eastern  Vii-ginia  District,  in  January, 
1884,  and  in  that  it  was  held  that  a  suit  in  rem  could  not  be 
maintained  by  the  administratrix  against  a  vessel,  under  the 
statute  of  Virginia  which  gave  an  action  for  damages  caused 
by  the  death  of  a  person,  even  though  the  tortious  act  was 
committed  within  the  territorial  limits  of  the  State,  but  that 
the  widow  and  child  of  the  deceased  man  had  a  right  of  action, 
by  a  libel  in  rem,  under  the  general  maritime  law,  which  they 
could  maintain  in  their  own  names  and  for  their  own  benefit. 
In  so  deciding  the  judge  said  :  "  The  decision  of  Chief  Justice 
Chase  in  the  case  of  The  Sea  Gull,  supra,  establishes  the  validity 
of  such  a  libel  in  this  circuit.  I  would  maintain  its  validity 
independently  of  that  precedent.  Such  a  right  of  action  is  a 
maritime  right,  conferred  by  the  general  law  maritime 
(Domat.  Civil  Law,  pt.  1,  bk.  2,  tit.  8,  §  1,  art.  4 ;  Grotius,  lib. 
2,  c.  17,  §  13 ;  Kuth.  Inst.  206 ;  Bell,  Prin.  Sc.  Laws,  p.  748,  § 
2029;  Ersk.  Inst.  bk.  4,  tit.  4,  §  105);  and  is  not  limited  as  to 
time  by  the  twelve  months'  limitation  of  the  State  statute." 

The  last  American  case  to  which  our  attention  has  been  called 
is  that  of  The  Columbia,  27  Fed.  Eep.  900,  decided  by  Judge 
Brown  of  the  Southern  District  of  New  York,  during  the  present 
year.  In  giving  his  opinion,  after  referring  to  the  fact  that,  as 
he  understood,  the  question  was  then  pending  in  this  court,  the 
judge  said  :  "  Awaiting  the  result  of  the  determination  of  that 
court,  and  without  referring  to  the  common-law  authorities,  I 
shall  hold  in  this  case,  as  seems  to  me  most  consonant  with 
equity  and  justice,  that  the  pecuniary  loss  sustained  by  persons 
who  have  a  legal  right  to  support  from  the  deceased,  furnishes 
a  ground  of  reclamation  against  the  wrong-doer  which  should 
be  recognized  and  compensated  in  admiralty." 

In  Monaghan  v.  Horn,  in  re  The  Garland,  7  Canada  Sup. 
Ct.  409,  the  Supreme  Court  of  Canada  held  that  a  mother 
could  not  sue  in  her  own  name  in  admiralty  for  the  loss  of  the 
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life  of  her  son,  on  the  ground  that  no  such  action  would  lie 
without  the  aid  of  a  statute,  and  the  statute  of  the  Province 
of  Ontario,  where  the  wrong  was  done,  and  which  was  sub- 
stantially the  same  as  Lord  Campbell's  act,  provided  that  the 
action  should  be  brought  in  the  name  of  the  administrator 
of  the  deceased  person.  ISTo  authoritative  judgment  was  given 
as  to  the  right  of  an  administrator  to  sue  in  admiralty  under 
that  act.  This  was  in  1882,  before  The  Vera  Cruz,  suj)ra, 
in  the  House  of  Lords. 

Such  being  the  state  of  judicial  decisions,  we  come  now  to 
consider  the  question  on  principle.  It  is  no  doubt  true  that 
the  Scotch  law  "takes  cognizance  of  the  loss  and  suffering  of 
the  family  of  a  person  killed,"  and  gives  a  right  of  action 
therefor  under  some  circumstances.  (Bell's  Prin.  Laws  of  Scot., 
7th  ed.,  p.  934,  §  2029 ;  Cadell  v.  Blade,  5  Paton,  567 ;  Weems 
V.  Mathieson,  4  Macqueen,  215.)  Such  also  is  the  law  of 
France.  (28  Merlin,  Kfepertoire,  44-2,  verho  Separation  Civile, 
§  iv;  Roland  v.  Gosse,  19  Sirey  (Cour  de  Cassation)  269.)  It 
is  said  also  that  such  was  the  civil  law,  but  this  is  denied  by 
the  Supreme  Court  of  Louisiana  in  Hubgh  v.  The  New  Orleans 
(&  Carollton  Railroad,  6  La.  Ann.  495 ;  S.  0.  54  Am.  Dec. 
565,  where  Chief  Justice  Eustis  considers  the  subject  in  an 
elaborate  opinion  after  full  argument.  A  reargument  of  the 
same  question  was  allowed  in  Hermann  v.  New  Orleans  <& 
Carollton  Railroad,  11  La.  Ann.  5,  and  the  same  conclusion 
reached  after  another  full  argument.  (See  also  Grueber's  Lex 
Aquilia,  17.)  But  however  this  may  be,  we  know  of  no  country 
that  has  adopted  a  different  rule  on  this  subject  for  the  sea 
from  that  which  it  maintains  on  the  land,  and  the  maritime 
law,  as  accepted  and  received  by  maritime  nations  generally, 
leaves  the  matter  untouched.  It  is  not  mentioned  in  the  laws 
of  Oleron,  of  Wisbuy,  or  of  the  Hanse  Towns,  1  Pet.  Adm. 
Dec.  Appx. ;  nor  in  the  Marine  Ordinance  of  Louis  XIV.,  2 
Pet.  Adm.  Dec.  Appx. ;  and  the  understanding  of  the  leading 
text  writers  in  this  country  has  been  that  no  such  action  will 
lie  in  the  absence  of  a  statute,  giving  a  remedy  at  law  for  the 
wrong.  (Benedict  Adm.,  2d  ed.,  §  309;  2  Parsons'  Ship.  & 
Adm.  350  ;  Henry,  Adm.  Jur.  74.)  The  argument  everywhere 
in  support  of  such  suits  in  admiralty  has  been,  not  that  the 
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maritime  law,  as  actually  administered  in  common-law  coun- 
tries, is  different  from  the  common  law  in  this  particular,  but 
that  the  common  law  is  not  founded  on  good  reason,  and  is 
contrary  to  "natural  equity  and  the  general  principles  of 
law."  Since,  however,  it  is  now  established  that  in  the  courts 
of  the  United  States  no  action  at  law  can  be  maintained  for 
such  a  wrong  in  the  absence  of  a  statute  giving  the  right,  and 
it  has  not  been  shown  that  the  maritime  law,  as  accepted  and 
received  by  maritime  nations  generally,  has  established  a  dif- 
ferent rule  for  the  government  of  the  courts  of  admiralty  from 
those  which  govern  courts  of  law  in  matters  of  this  kind,  we 
are  forced  to  the  conclusion  that  no  such  actions  will  lie  in; 
the  f.ourts  of  the  United  States  under  the  general  maritime! 
law.  The  rights  of  persons  in  this  particular  under  the  mari- 
time law  of  this  country  are  not  different  from  those  under  the 
common  law,  and  as  it  is  the  duty  of  courts  to  declare  the  law, 
not  to  make  it,  we  cannot  change  this  rule. 

*  *  *  *  * 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  the  libel} 


STATUTORY  DAMAGES  FOB  DEATH. 

HOUGHKIEK   V.  PeEs't,    ETC.  D.    &    H.    C.    Co. 
(92  N.  T.  219.  — 1883.) 

Henry  Smith  for  appellant. 

E.  Countryman  for  respondent. 

Finch,  J.  The  jury  in  this-  case  rendered  a  verdict  of 
$5000  as  their  estimate  of  damages  resulting  to  the  next  of 
kin  from  the  death  of  a  little  girl  killed  by  a  switch  engine 
of  the  defendant.  The  evidence  showed  that  she  was  about 
six  years  old;  an  only  child  ;  bright,  intelligent  and  healthy; 

1  Cf.  Grosso  V.  By.  Co.,  50  N.  J.  L.  317.         " 
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and  the  daughter  of  a  market  gardener.  This,  and  the  cir- 
cumstances of  her  death,  constituted  the  only  proof  bearing  on 
the  question  of  damages,  and  which  served  as  a  basis  for  the 
judgment  of  the  jury  in  estimating  the  pecuniary  loss  suffered 
by  the  next  of  kin.  The  General  Term  declined  to  set  aside 
the  verdict  as  excessive,  assigning  as  a  reason  in  the  opinions 
delivered  that  the  doctrine  of  this  court  as  to  damages  in  such 
a  case  leaves  it  impossible  to  say  in  any  instance  that  they  are 
excessive,  and  involves  an  utter  surrender  of  the  right  of  the 
General  Term  to  order  a  new  trial  for  that  reason.  The 
defendant  alleges  error  in  this  ruling,  and  insists  that  the  ver- 
dict was  wholly  unwarranted  by  the  evidence;  that  there  was 
no  proof  of  facts  from  which  even  a  plausible  conjecture  of 
the  amount  of  damages  could  be  derived;  that  the  verdict 
indicated  partiality  or  prejudice  ;  and  the  case  should  be  re- 
mitted to  the  General  Term  for  the  consideration  which  had 
been  withheld.  We  have  quite  carefully  examined  the  au- 
thorities cited  in  the  opinion  below  {Ihl  v.  Forty-second  Si. 
(&o.  E.  R.  Co.,  47  ^.  Y.  317 ;  7  Am.  Kep.  450  ;  Oldfield  v. 
N.  Y.  (&  11.  R.  R.  Co.,  14  K  Y.  310 ;  O'Mara  v.  Hudson 
R.  R.  R.  Co.,  38  id.  445 ;  McGovern  v.  W.  Y.  G.  ds  II.  R.  R. 
R.  Co.,  67  id.  417) ;  and  nearly  or  quite  all  of  the  other  cases 
bearing  on  the  subject.  Most  of  them  recognize  the  difficul- 
ties inherent  in  suits  founded  upon  the  statute,  and  seek  in 
good  faith  to  make  operative  the  will  of  the  legislature  in  a 
new  and  before  unknown  class  of  actions.  None  of  those 
decisions  purport  in  any  manner  to  narrow  the  right  and  dis- 
cretion of  the  General  Term  to  set  aside  verdicts  for  excessive 
damages,  but  on  the  contrary  all  are  consistent  with  its  sur- 
vival, and  some  expressly  recognize  it.  {Oldfield  v.  N.  Y.  <& 
Harlem  R.  R.  Co.,  14  N.  Y.  314;  Ihl  v.  Forty-second  St.  c&c. 
R.  R.  Co.,  47  id.  321 ;  7  Am.  Eep.  450.)  Undoubtedly  there 
are  difficulties  in  the  way  of  its  judicious  exercise,  but  so  far 
as  these  exist  they  spring  from  the  inherent  nature  of  the 
subject,  and  obedience  to  the  command  of  the  legislature. 
The  statute  implies  from  the  death  of  the  person  negligently 
killed  damages  sustained  by  the  next  of  kin.  {Quin  v.  Moore, 
15  N.  Y.  432.)  Kecognizing  the  generally  prospective  and 
indefinite'character  of  those  damages,  and  the  impossibility  of 
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a  basis  for  accurate  estimate,  it  allows  a  jury  to  give  what 
they  shall  deem  a  just  compensation,  and  limits  their  judg- 
ment to  a  sum  not  exceeding  $5000.  {Tilley  v.  Hudson  Riv. 
B.  R.  Co.,  29  N.  Y.  252.)  But  within  that  range  the  jury  is 
neither  omnipotent,  n6r  left  wholly  to  conjecture.  They  are 
required  to  judge,  and  not  merely  to  guess,  and,  therefore, 
such  basis  for  their  judgment  as  the  facts  naturally  capable  of 
proof  can  give  should  alway  be  present,  and  is  rarely,  if  ever, 
absent.  The  pecuniary  loss  in  any  such  case  may  be  com- 
posed of  very  different  elements.  It  may  consist  of  special 
damages,  that  is  of  an  actual,  definite  loss,  capable  of  proof, 
and  of  measurement  with  approximate  accuracy  ;  and  also  of 
prospective  and  general  damages,  incapable  of  precise  and 
accurate  estimate  because  of  the  contingencies  of  the  un- 
known future.  An  example  of  such  special  and  actual  dam- 
ages occurred  in  the  case  of  Murphy  v.  N.  Y.  Central  dec. 
R.  R.  Co.,  88  ]Sr.  Y.  446,  ivhere  we  allowed  as  one  element 
of  the  total  loss  the  funeral  expenses  of  the  deceased.  To 
such  an  item  the  doctrine  of  Zeeds  v.  3fet.  Gas-light  Co.,  90 
N.  Y.  26,  would  have  a  proper  application.  To  prove  merely 
that  there  were  funeral  expenses,  and,  without  evidence  of 
their  character  or  amount,  or  even  that  they  were  usual  and 
ordinary,  to  permit  the  jury  to  guess  at  their  amount  as  an 
element  of  the  total  loss,  would  be  to  substitute  conjecture  for 
proof  where  proof  was  possible,  and  a  proper  basis  of  judg- 
ment attainable.  But  the  value  of  a  human  life  is  a  different 
matter.  The  damages  to  the  next  of  kin  in  that  respect  are 
necessarily  indefinite,  prospective  and  contingent.  They  can- 
not be  proved  with  even  an  approach  to  accuracy,  and  yet 
they  are  to  be  estimated  and  awarded,  for  the  statute  has  so 
commanded.  But  even  in  such  case  there  is  and  there  must  be 
some  basis  in  the  proof  for  the  estimate,  and  that  was  given 
here  and  always  has  been  given.  Human  lives  are  not  all  of 
the  same  value  to  the  survivors.  The  age  and  sex,  the  general 
health  and  intelligence  of  the  person  killed,  the  situation  and 
condition  of  the  survivors  and  their  relation  to  the  deceased  ; 
these  elements  furnish  some  basis  for  judgment.  That  it  is 
slender  and  inadequate  is  true  {Tilley  v.  Hudson  River  R.  R. 
Co.,  supra) ;  but  it  is  all  that  is  possible  and  while  that  should 
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be  given  {Mclntijre  v.  N.  Y.  Cent.  R.  R.  Co.,  37  N.  Y.  289), 
more  cannot  be  required.  Upon  tliat  basis,  and  from  such 
proof  the  jury  must  judge,  and  having  done  so,  it  is  possible, 
though  not  entirely  easy,  for  the  General  Term  to  review  such 
judgment  and  set  it  a*ide  if  it  appears  excessive,  or  the  result 
of  sympathy  and  prejudice.  A  difficult  duty  we  grant ;  but 
not  for  that  reason  to  be  abandoned.  In  its  intrinsic  nature 
it  is  no  more  difficult  than  to  determine  whether  a  verdict  is 
excessive  in  an  action  for  slander  or  libel  where  the  injury  is 
to  reputation,  or  in  actions  where  pain  and  suffering  may  be 
considered  in  ascertaining  the  loss.  The  Supreme  Court  has 
never  abdicated  its  power  of  review  in  such  cases  and  should 
not  in  those  under  the  statute.  The  jury  are  compelled  to 
judge  in  an  atmosphere  freighted  with  sympathy.  In  the  Gen- 
eral Term  the  deliberation  may  be  more  cool  and  thoughtful, 
and  while  the  judgment  of  the  trial  court  should  not  be  lightly 
disturbed,  it  should  not  be  held  necessarily  conclusive.  But  it 
is  impossible  for  us  to  say  that  such  error  has  been  committed 
in  the  present  case.  "We  cannot  go  to  the  opinions  delivered 
to  ascertain,  and  must  assume  that  the  order  which  denied  a 
new  trial  for  excessive  or  partial  damages,  and  which  was 
affirmed  by  the  General  Term,  was  made  after  due  and  proper 
consideration,  and  in  the  full  performance  of  the  duty  of 
review  which  we  have  always  upheld  and  have  not  at  all 
narrowed  or  infringed.^ 

The  judgment  was  reversed  on  another  ground. 


Wooden  v.  "Western  N.  Y.  &c.  Co. 

(26  N.  K.  Rep.  1050.  —  1891.    N.  T.  Ct.  of  App.) 

Appeal  from  superior  court  of  Buffalo,  General  Term. 

John  0.  Milium  for  appellant. 

1  Exemplary  damages  not  recoverable  unless  statute  permits.  (Myers  v. 
San  Francisco,  42  Cal.  215;  Houston  &  Co.  v.  Cowser,  57  Tex.  293.)  Insur- 
ance policy  not  to  be  deducted  from  damages.  (North  Penn.  Co.  v.  Kirk,  90 
I'enn.  St.  15.)  As  to  damages  where  deceased  is  minor,  see  Burton  v.  Chicago 
dec.  A'!/.,  55  la.  i93;  Johnson  v.  Chicago  dc.  Co.,  C-t  Wis.  425. 
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Harlow  C.  Curtiss  for  respondent. 

Finch,  J.  This  appeal  is  from  an  interlocutory  judgment! 
overruling  a  demurrer  and  determining  that  the  complaint! 
assailed  stated  a  good  cause  of  action.  That  pleading  alleged 
that  the  plaintiff  was  and  is  a  resident  of  this  State,  and  the  l 
defendant  a  corporation  created  and  existing  under  our  laws. 
The  contest  thus  is  between  a  resident  individual  and  a  do- 
mestic corporation.  The  latter  owned  and  operated  a  line  of 
railroad  extending  beyond  our  boundaries  into  the  adjoining 
State  of  Pennsylvania,  and  the  complaint  alleged  that  in  that 
State  the  plaintiff's  husband  was  killed  by  the  negligence  of  the 
defendant  company.  The  complaint  further  averred  that  the 
statutes  of  that  State  gave  a  right  of  action  for  the  injury  sus- 
tained by  the  widow  and  children ;  that  the  remedy  could  be 
enforced  in  the  name  of  the  former  as  plaintiff,  but  for  her 
own  benefit  and  that  of  the  children  ;  and  that  such  statute 
was  of  similiar  import  to  that  existing  in  our  own  jurisdiction. 
Judgment  was  thereupon  demanded  for  damages  in  the  sum 
of  $20,000.  The  demurrer  interposed,  raised  two  objections  : 
First,  that  the  statutes  of  the  two  States  were  not  similar,  but 
different;  and,  second,  that  the  action  could  not  be  maintained 
here  in  the  name  of  the  widow,  but  only  in  that  of  an  executor 
or  administrator  of  the  deceased ;  and  the  final  result  sought 
to  be  established  was  that  the  widow  could  not  maintain  an 
action  in  this  State  because  that  it  is  contrary  to  our  statute, 
and  that  the  administratrix  could  not  because  that  is  contrary 
to  the  Pennsylvania  statute:  and  so  there  is  no  remedy  what- 
ever in  our  jurisdiction. 

Certain  propositions  essential  to  the  inquiry  before  us  have 
been  explicitly  determined  in  McDonald  v.  Mallory,  77  N.  Y. 
546,  and  need  no  other  citation  for  their  support.  That  case 
lield  that  the  liability  of  a  person  for  his  acts,  whether  wrong- 
ful or  negligent,  depends  in- general  upon  the  law  of  the  place 
in  which  the  acts  were  committed  ;  that  actions  for  injuries  to 
the  person  in  another  State  are  sustained  here  without  proof 
of  tlie  lex  loci,  because  they  are  permitted  by  the  common  law 
Avhich  is  presumed  to  exist  in  the  foreign  State ;  that  such  pre- 
sumption does  not  arise  where  the  right 'of  action  depends 
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upon  a  statute  which  confers  it ;  and  that  in  such   case   the 
action  can  only  be  maintained  here  by  proof  that  the  statutes 
of  the  State  in  which  the  injury  occurred  give  the  right  of 
action,  and  are  similar  to  our  own.     Upon  the  question  of  sim- 
ilarity we  have  also  held  that  the  two  statutes  need  not  be 
.identical  in  their  terms,  or  precisely  alike,  but  it  is  enough  if 
they  are  of  similar  import  and  character,  founded  upon  the 
same  principle,  and  possessing  the  same  general  attributes. 
{Leonard  v.  Navigation  Co.,  84  N.  Y.  53.)     It  is  quite  evident 
that  the  two  statutes  are  of  similar  import.     They  are  founded 
upon  the  same  principle,  are  aimed  at  the  same  evil,  construct 
the  same  sort  or  kind  of  action,  and  give  it  for  the  benefit  of 
the  same  class  of  individuals.     In  both  the  utter  failure  of  re- 
dress at  common  law  where  the  injury  ended  in  death  was  the 
injustice  for  which  a  remedy  was  enacted ;  and  in  both  the 
new  action  was  given  for  the  benefit  of  those  who  had  suffered 
an  injury  as  the  consequence   of  the  wrong.      This  funda- 
mental agreertient  in  the  main  and  substantial  characteristics 
of  the  two  statutes  is  not  affected  by  the  differences  of  detail 
which  the  demurrer  points  out.     The  first  is  that  by  the  lex 
.loci  the  proper  person  to  bring  this  action,  and  the  only  per- 
:Son  who  can  maintain  it,  is  the  widow;  while  by  our  law  the 
.right  of  action  is  given  to  the  executor  or  administrator.     But 
dt  is  given  to  the  latter  not  in  his  broad  representative  char- 
;:acter,  but  solely  as  trustee,  in  a  case  like  the  present,  for  the 
a\!idow  and  children.  "  (Ilegericli  v.  Keddie,  99  E^.  Y.  267.)    It  is 
['mot  a  right  which  survives  to  the  personal  representatives,  but 
^a  .right  created  anew.     The  real  parties  in  interest, —  those 
whose  injury  is  redressed,  whose  right  is  vindicated,  to  whom 
: all  damages  go,- — are  one  and  the  same  in  both  forums.     If 
the  formal  parties  are  different,  the  substantial  and  real  par- 
ties are  identical,  and  the  difference  in  the  trustee  appointed 
.by  the  law  to  represent  their  right  is  not  such  a  difference  as 
to  bar  our  tribunals  from  their  jurisdiction,  or  make  the  two 
,  statutes  dissimilar  under  the  rule. 

It  is  claimed,  however,  that,  even  in  that  event,  the  right  of 

.action  accruing  in  the  place  of  the  transaction  can  only  be 

enforced  in  our  jurisdiction  under  our  remedial  forms,  and  so 

should  have  been  brougiit  by  the  plaintiff,  not  as  a  widow,  but 
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as  administratrix,  to  which  office  she  had  been  appointed  in 
this  State.  But  it  must  not  be  forgotten  that  the  cause  of 
action  sued  upon  is  the  cause  of  action  given  by  the  lex  loci, 
and  vindicated  here  and  in  our  tribunals  upon  principles  of 
comity.  (84  N.  Y.  53,  supra.)  That  cause  of  action  is  given  to 
the  widow  in  her  own  right  and  as  trustee  for  the  children, 
and  we  open  our  courts  to  enforce  it  in  favor  of  the  party  who 
has  it,  and  not  to  establish  a  cause  of  action  under  our  statute! 
which  never  in  fact  arose.  We  refer  to  the  lex  fori,  and  raeas-^ 
ure  it  by  and  compare  it  with  the  lex  loci,  I  think,  for  two 
reasons,  —  one,  that  the  party  defendant  may  not  be  subjected 
to  different  and  varying  responsibilities ;  and  the  other,  that 
we  may  know  that  we  are  not  lending  our  tribunals  to  enforce 
a  right  Avhich  we  do  not  recognize,  and  which  is  against  our 
own  public  policy ;  and  we  do  not  refer  to  our  law  as  creating 
the  cause  of  action  which  we  enforce.  It  is  the  cause  of  ac- 
tion created  and  arising  in  Pennsylvania  which  our  tribunals 
vindicate  upon  principles  of  comity;  and,  therefore,  must  be 
prosecuted  here  in  the  name  of  the.  party  to  whom  alone  be- 
longs the  rigl:t  of  action;  and  that  rule  the  courts  of  Penn- 
sylvania enforce  where  the  cause  of  action  arises  here,  by 
permitting  it  to  be  brought  by  the  executor  or  administrator 
to  whom  by  our  law  the  right  is  given,  although  not  by  their 
own.  ( Usher  v.  Railroad  Co.,  126  Pa.  St.  207 ;  17  Atl.  Kep.  597.) 
But  the  second  difference  relied  on  is  that  in  Pennsylvania 
there  is  no  restriction  upon  the  amount  of  damages  which  may 
be  recovered,  while  in  our  State  they  cannot  exceed  $5000. 
That  restriction  pertains  to  the  remedy,  rather  than  the  right. 
{Dennick  v.  Railroad  Co.,  103  U.  S.  11.)  It  is  a  limitation  upon 
the  discretion  of  the  jury  in  fixing  the  amount  of  damages, 
but  not  upon  the  right  of  action,  or  its  inherent  elements  and 
character.  Tfie  restriction  indicates  our  pubhc  policy  as  to 
the  extent  of  the  remedy,  and  the  plaintiff  who  chooses  to 
avail  herself  of  our  remedial  procedure  must  submit  to  our 
remedial  limitations,  and  be  content  with  a  judgment  beyond 
which  our  courts  cannot  go.  They  cannot  exceed  it  in  a  case 
arising  here,  and  no  principle  of  comity  requires  them  to  en- 
large the  remedy  which  the  plaintiff  voluntarily  seeks.  There 
may  be  —  there  very  possibly  is  —  an  exception  to  that  rule, 
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resting  upon  its  own  peculiar  reasons,  in  a  case  where  the 
defendant  is  not,  as  here,  a  domestic  corporation,  formed  under 
our  law,  and  so  entitled  to  the  benefit  of  our  remedial  limita- 
tions, but  is  a  corporation  of  the  State  within  whose  jurisdic- 
tion the  cause  of  action  arose,  and  by  whose  law  no  restriction 
upon  the  amount  of  damages  is  permitted  or  enacted.  We  do 
not  decide  that  question ;  but  tlie  same  reasoning  which  would 
expose  such  a  corporation  to  the  law  of  its  own  jurisdiction 
would  serve  equally  to  justify  the  right  of  the  domestic  cor- 
poration to  be  protected  by  the  remedial  limitations  of  its 
jurisdiction.  The  difference  between  the  two  statutes,  there- 
fore, does  not  strictly  affect  the  rule  of  damages,  but  rather 
the  extent  of  damages ;  and  that  extent,  as  limited  or  unlim- 
ited, does  not  enter  into  any  definition  of  the  right  enforced, 
or  the  cause  of  action  permitted  to  be  prosecuted ;  and  so  the 
causes  of  action  in  the  two  forums  are  not  thereby  made  dis- 
similar. These  views  lead  to  an  affirmance  of  the  interlocu- 
tory judgment.     All  concur.^ 


SECTIONS.     MASTER  AND  SERVANT. 
Hyde  v.  Coopek. 

(26  Vt.  552.  —  1854.) 

Teespass  for  an  ox.  In  this  case  an  officer  had  sold  prop- 
erty on  execution  without  sufficient  notice,  and  the  plaintiff  in 
the  execution  was  sued  on  the  theory  that  he  had  adopted  the 
officer's  tort.  The  only  evidence  of  adoption  was  that  before 
the  sale  he  had  expressed  the  opinion  that  the  notice  was  suf- 
ficient, and  that  he  received  the  money  on  the  execution. 

Cooper  (&  Bartlett  for  defendant. 

-/.  H.  Prentiss  for  plaintiff. 

1  A  less  liberal  policy  obtains  in  some  States,  partly  because  of  their  stat- 
utes, e.g.  Taylor'' s  Adm'r.  v.  Penn.  Co.,  78  Ky.  348  ;  39  Am.  R.  244 ;  Davis  v. 
N.  Y.  &  N.  E.  Ry.,  143  Mass.  301 ;  Oates  v.  Union  Pac.  Ry.  Co.,  16  S.  W. 
487  (Mo.). 
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Redfield,  Ch.  J. 

*  *  4S-  *  * 

No  doubt,  if  the  officer  takes  the  property  of  one  man,  upon 
another's  debt,  or  sells  at  private  sale,  and  the  creditor  accepts 
the  money,  knowing  the  facts,  he  may  be  liable  for  the  acts  of 
the  officer.  But  in  such  case  the  acts  are  not  regarded  as  offi- 
cial. But  it  would  scarcely  be  consistent,  with  sound  reason, 
to  apply  the  same  rule  to  all  the  ao^of  an  officer.  It  would 
be  almost  equivalent  to  exonerating  the  officer  from  all  official 
responsibility. 

The  views  here  expressed  are  strongly  confirmed,  by  the  de- 
cision in  the  case  of  Ahhott  v.  Kimball,  19  Vt.  551.  As  a  gen- 
eral rule,  perhaps,  where  the  mistake  is  one  of  fact,  and  such 
as  makes  the  officer  a  trespasser,  and  the  party  knowing  all 
the  facts,  consents  to  take  the  avails  of  a  sale,  or  where  he 
counsels  the  very  act  which  creates  the  liability  of  the  officer, 
he  is  implicated,  to  the  same  extent  as  the  officer.  But  when 
the  party  does  not  direct  or  control  the  course  of  the  officer, 
but  requires  him  to  proceed  at  his  peril,  and  the  officer  makes 
a  mistake  of  law  in  judging  of  his  official  duty,  whereby  he 
becomes  a  trespasser,  even  by  relation,  the  party  is  not  af- 
fected by  it,  even  when  he  receives  money,  which  is  the  result 
of  such  irregularity,  although  he  was  aware  of  the  course 
pursued  by  the  officer.  ^He  is  not  liable,  unless  he  consents  to| 
the  officer's  course,  or  subsequently  adopts  it)  And  if  he  does! 
that  he  cannot  maintain  an  aption  against  the  officer  for  doing 
the  act,  and  the  consequence  would  be,  that  if  receiving  the 
aivails  of  a  sale  on  execution  were  to  be  regarded,  in  all  cases, 
as  amounting  to  a  ratification  of  the  conduct  of  the  officer  in 
the  sale,  it  must  preclude  the  creditor  from  all  suit  against  the 
officer  on  that  account,  which  has  never  been  so  regarded.  The 
party  may  always  take  money,  which  the  officer  informs  him 
he  has  legally  collected,  without  assuming  the  responsibility  of 
indorsing  the  perfect  legality  of  the  entire  detail  of  the  offi- 
cer's official  conduct  in  the  matter. 

For  if  the  officer  is  compelled  to  refund  to  the  debtor,  on 
account  of  his  irregularity  of  procedure,  that  will  not  affect 
the  right  of  the  creditor  to  retain  the  money.  He  is  still 
entitled  to  retain  the  money  against   the  officer.     And  the 
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party  cannot  claim  the  money  of  the  creditor  without  thereby 
affirming  the  sale.  So  that  the  creditor's  accepting  the 
amount  of  money  for  which  the  property  sold,  is  no  more  a 
ratification  of  the  conduct  of  the  oiiicer,  than  if  he  took  the 
money  of  the  officer  on  any  other  liability.  The  money  is 
the  officer's,  whether  he  was  a  trespasser  or  not,  and  he  is  at 
all  events  liable  to  the  creditor.  If  the  sale  was  irregular, 
that  is  his  loss,  he  must  still  pay  the  creditor,  and  accepting 
the  money  is  but  taking  pay  for  the  officer's  liability  to  the 
creditor,  for  his  default  in  the  sale,  if  it  was  irregular.  So 
that  in  any  view  of  the  case,  there  is  no  ground  of  implicating 
the  defendant.^  Judgment  affirmed. 
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LiNNEHAN  V.  Rollins. 

(137  Mass.  123.— 1884.) 

ToET,  against  the  owners  in  trust  of  an  estate  on  "Wash- 
ington street,  in  the  city  of  Boston,  for  personal  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  through  the 
negligence  of  the  defendants,  or  of  their  servants  or  agents, 
by  the  fall  of  a  derrick.  Trial  in  the  Superior  Court,  before 
Pitman,  J.,  who  allowed  a  bill  of  exceptions,  in  substance  as 
follows : 

There  was  evidence  tending  to  show  that  the  injury  to  the 
plaintiff  was  caused  by  the  negligence  of  the  workmen 
employed  by  one  Elston,  who  had  a  written  contract  with  the 
defendants,  by  which  he  agreed  "to  take  down  the  entire 
building  known  as  the  Adams  House  in  said  Boston,  belong- 
ing to  said  trustees,  or  so  much  thereof  as  the  trustees  may 
request;"  and  which  also  provided  as  follows:  "All  of  said 
work  to  be  done  carefully,  and  under  the  direction  and  sub- 
ject to  the  approval  of  the  trustees." 

The  plaintiff  also  offered  some  evidence  of  negligence  on  the 


1  Lewis  V.  Read,  13  M.  &  W.  834 ;  Dally  v.  Yovng,  13  111.  App.  39 ;  Dunn 
V.  H.  &c.  My.  Co.,  43  Conn.  434. 
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part  of  one  Wentworth,  who  was  employed  by  the  defendant ; 
which  evidence  was  contradicted  by  other  witnesses. 

There  was  also  evidence  that  one  or  more  of  the  defendants 
were  present  nearly  every  day,  and  gave  directions  as  to  the 
work  being  performed ;  and  evidence  contradicting  this. 

The  defendants  had  employed  Elston  to  perform  part  of  the 
work  in  taking  down  the  building  named  in  the  contract,  and 
had  also  employed  Wentworth  and  other  persons  to  do  other 
parts  of  taking  down  said  building. 

The  judge  instructed  the  jury  upon  the  effect  of  said  con- 
tract as  follows;  "The  plaintiff  contends  that  there  was 
negligence  both  on  the  part  of  Wentworth  and  the  men  under 
his  employ  in  placing  this  derrick,  and  on  the  part  of  Elston 
in  removing  this  derrick.  So  far  as  regards  Wentworth,  the 
relation  in  which  he  stands  to  the  defendants  is  a  matter  of 
verbal  proof,  and  the  principles  which  I  have  given  you  are  to 
be  applied  in  determining  upon  the  evidence  what  that  rela- 
tion was.  .  So  far  as  Elston  is  concerned,  the  relation  in  which 
he  stood  to  the  defendants  at  the  outset  is  a  matter  of  written 
contract,  and  where  there  is  a  written  contract  between  par- 
ties, the  construction  of  that  written  contract  is  a  matter  of 
law.  This  contract  implies  in  substance  that  Elston  is  to  take 
down  the  entire  building  known  as  the  Adams  House,  or  so 
much  thereof  as  the  trustees  may  request ;  and,  in  conclusion, 
that  all  of  the  work  is  to  bfe  done  carefully,  and  under  the, 
direction  and  subject  to  the  approval  of  the  trustees.  This 
contract  gives  the  defendants  the  right  to  control  and  direct 
the  action  of  Elston.  It  is  not  simply  a  provision  that  the 
work  must  finally  meet  their  approval  before  they  pay  him, 
but  it  is  a  provision  that,  in  the  first  instance,  he  is  to  take 
down  just  so  much  of  it  as  they  desire,  and  that  he  is  to  do 
the  work  of  taking  down  under  their  direction.  There  is  no 
other  mode  of  construing  it  than  so  as  to  mean  that  he,  by 
this  contract,  was  subject  to  their  orders  as  to  the  time  and 
manner  and  mode  of  doing  the  work  ;  than  they  had  the  right 
to  step  in  and  say  to  him,  'You  are  not  doing  this  as  we 
directed  you  to  do  it.  We  direct  you  to  do  thus  and  so,  and 
we  direct  you  to  do  this  in  the  other  way.'  (^That  seems  to  me,  \ 
as  far  as  the  contract  is  concerned,  to  bring  the  case  within' 
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the  relation  of  master  and  servant,  so  far  as  Elston  and  the  / 
defendants  are  concerned.)  You  will  observe  that,  although 
there  has  been  evidence  introduced  upon  the  one  side  and  the 
other,  as  to  the  actual  control  which  the  trustees,  through  one 
of  their  number,  exercised  over  the  work,  and  that  is  all 
proper  and  competent  evidence  for  you  in  considering  the 
matter,  yet  that  the  absolute  test  is  not  the  exercise  of  power 
of  control,  but  the  right  to  exercise  power  of  control.  If,  for 
instance,  there  was  nothing  in  the  case  but  this  contract,  and 
there  was  no  question  that  the  parties  were  acting  under  it, 
if  that  is  the  view  you  take  of  it,  and  that  the  injury  was 
occasioned  by  the  negligence  of  Elston,  then,  although  the 
trustees  should  be  across  the  Atlantic,  nevertheless,  under  the 
instructions  I  give  you,  if  they  retained  the  power  to  control 
and  direct  the  work,  they  would  be  liable ;  because  it  is  the 
possession  of  the  right  of  interference,  the  right  of  control, 
that  puts  upon  a  party  the  duty  of  seeing  that  the  person  who 
stands  in  that  relation  does  his  duty  properly.  If -they  have 
retained  to  themselves  the  right  of  directing  the  mode  of  doing 
the  work,  then,  if  the  work  is  done  wrong,  the  simple  principle 
is  that  they  are  responsible." 

The  jury  returned  a  verdict  for  the  plaintiff,  in  the  sum  of 
$5500 ;  and  the  defendants  alleged  exceptions. 

W.  B.  Oale  and  J.  W.  Rollins  for  the  defendants. 

S.  B.  Allen  and  J.  R.  Murphy  for  the  plaintiff. 

Field,  J.  Whether  an  owner  of  a  building  retains  such  con- 
trol over  work  to  be  done  and  the  manner  of  doing  it  as  to 
render  himself  responsible  for  injuries  occasioned  by  the  negli- 
gence of  the  contractor  and  his  employees  in  the  performance 
of  the  work,  depends  upon  the  construction  to  be  given  to  the 
contract.  (Erie  v.  Caulkins,  85  Penn.  St.  247;  Railroad  v. 
Manning,  15  Wall.  649  ;  Eaton  v.  European  c6  North  American 
Railway,  59  Maine,  520;  Cincinnati  v.  Stone,  5  Ohio  St.  38; 
Mewton  v.  Ellis,  5  El.  &  Bl.  115 ;  Blake  v.  Thirst,  2  H.  &'  C. 
20.) 

In  this  case,  for  the  reasons  given  in  the  instructions,  we 
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think  the  defendants  are  liable  for  injuries  occasioned  by  the 
negligence  of  Elston  and  his  employees  in  doing  the  work 
which  the  defendants  requested  Elston  to  do.  {Railroad  v. 
Banning,  uhi  supra  ;  Clapp  v.  Kemp,  122  Mass.  481 ;  Brackett 
V.  Luhke,  4  Allen,  138  ;  Brooks  v.  Somerville,  106  Mass.  271 ; 
Forsyth  v.  Hooper,  11  Allen,  419 ;  Kimball  v.  Cushman,  103 
Mass.  194.)  Exceptions  overruled} 


SCOPE   OF  AUTHORITY. 
Maier  v.  Randolph. 

(33K8.  340.  — 1885.) 

C.  JV.  Sterry  for  plaintiff  in  error. 

W.  A.  Randolph  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Yalentine,  J.:  This  action  was  commenced  by  W.  A.  Ean- 
dolph  and  A.  G.  Randolph,  partners  as  Randolph  &  Randolph, 
against  Frank  Maier,  before  a  justice  of  the  peace,  and,  after 
judgment,  the  case  was  appealed  to  the  district  court,  in  which 
court  it  was  again  tried,  before  the  court  and  jury,  and  judg- 
ment was  rendered  in  favor  of  the  plaintiffs  and  against  the 
defendant,  for  the  sum  of  $144,  and  for  costs.  The  defend- 
ant, as  plaintiff  in  error,  now  brings  the  case  to  this  court. 

The  case  was  tried  in  the  district  court  upon  the  bill  of  par- 
ticulars filed  in  the  justice's  court,  which  alleges,  in  substance, 
as  follows  :  The  plaintiffs  owned  a  two-year-old  thoroughbred 
Shorthorn  bull,  and  the  "defendant,  by  his  employee  and 
agent,  without  the  knowledge  and  consent  of  the  said  plaintiffs, 

^The  general  rules  on  this  subject  are  well  stated  in  Lawrence  v.  Shipman, 
39  Conn.  586;  cf.  Citffy.  Newark  &c.  Ry.  Co.,  35  N.  J.  L.  17;  10  Am.  R.  205. 
For  a  learned  discussion  of  the  question  when  is  the  employer  liable  for  the 
negligent  act  of  an  independent  contractor,  see  dissenting  opinion  of 
Dwight,  C,  in  McCafferty  v.  S.  D.  &  P.  M.  Ry.  Co.,  61  N.  Y.  178. 


90  SCOPE   OP  AUTHORITY.  [bk.  i. 

killed  said  bull ;  that  said  plaintiffs  were  damaged  by  the  kill- 
ing of  said  bull  in  the  sum  of  $250."  We  think  the  bill  of  par- 
ticulars presents  a  cause  of  action. 

***** 
We  think  the  evidence  showed  liability  on  the  part  of  the 
defendant.  A  principal,  or  master,  or  employer,  is  usually 
liable  to  third  parties  for  the  acts  or  negligence  of  his  agent 
or  servant  while  acting  within  the  scope  of  his  employment. 
Here  the  defendant  instructed  his  servant  to  go  to  a  certain 
place  at  a  certain  time  and  kill  a  beef.  The  servant  went  to 
such  place,  at  such  time,  and,  finding  no  animal  there  except 
the  plaintiff's  bull,  killed  the  bull,  skinned  him,  dressed  him,  and 
hung  his  carcass  up  in  the  slaughter-house  as  a  beef.  Evidently 
the  servant  was  honestly  attempting  to  obey  the  master's  order, 
and  evidently  the  servant  thought  that  he  Was  doing  so ;  but 
he  was  honestly  mistaken.  A  "  beef,"  according  to  Webster's 
Dictionary,  may  be  either  a  bull,  a  cow  or  an  ox.  The  servant 
was  all  the  time  acting  for  the  master,  and  he  killed  this  bull 
while  in  the  execution  of  his  master's  business,  and  within  the 
scope  of  his  employment ;  and  therefore  his  master  is  liable. 

Judgment  reversed  on  other  grounds. 


Cohen  v.  T>.  D.  &c.  Ry.  Co. 

(69N.Y.  170,  — 1877.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  reversing  a  judgment  in  favor 
of  defendant,  entered  upon  an  order  nonsuiting  plaintiff  on 
trial,  and  granting  a  new  trial.  (Reported  below,  8  J.  &  S. 
368.) 

This  action  was  brought  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  the  negligence'^of  plaintiff's. ser- 
vant. On  April  27, 1872,  plaintiff  was  driving  along  Catharine 
street,  in  the  city  of  New  York,  in  a  buggy.  lie  had  crossed 
the  track  of  defendant's  road,  but  before  the  rear  part  of  the 
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buggy  was  far  enough  from  the, track  so  that  a  car  could  pass 
■withou|;  striking  it,  his  further  progress  was  arrested  by  a 
blockade  of  trucks  and  other  vehicles,  and  he  was  unable  to 
move  forward,  and  by  other  vehicles  he  was  prevented  from 
moving  in  any  direction.  A  car  approached  on  defendant's 
road,  the  driver  of  which,  as  plaintiff  testified,  after  waiting 
a  moment  or  two,  told  the  plaintiff  to  "get  off  the  track." 
The  plaintiff  asked  him  to  wait  until  the  trucks  moved,  promis- 
ing then  to  move.  The  driver  said,  "  Damn  you,  if  you  don't  get 
off  here ;  I  am  late ;  I  will  get  you  off  some  way  or  other."  The 
plaintiff  said,  "  You  wait  a  moment ;  I  guess  the  trucks  are 
moving  and  T  may  go."  The  trucks  started  and  as  the  plain- 
tiff prepared  to  move  on,  the  driver  started  his  horses  and  the 
platform  of  the  car  struck  the  hind  wheels  of  the  buggy  and 
overturned  it,  thus  causing  the  injury  complained  of. 

Defendant's  counsel  moved  for  a  nonsuit  on  the  ground, 
among  others,  that  the  car-driver's  act  was  not  within  the 
scope  of  his  authority,  but  was  an  unlawful  and  unauthorized 
act,  for  which  defendant  was  not  responsible. 

John  M.  Scrihner,  Jr.,  for  the  appellant. 

Julius  Zipman  tor  the  respondent. 

Per  Curiam.  The  general  rule  of  law  contended  for  by  the 
appellant,  that  a  master  cannot  be  held  liable  for  the  wilful, 
intentional  and  malicious  act  of  his  servant,  whereby  injury  is 
caused  to  a  third  person,  is  not  disputed.  Many  limitations 
and  illustrations  of  the  rule  will  be  found  in  reported  cases, 
and  it  is  not  always  easy  to  apply  the  rule.  It  has  recently 
been  under  consideration  in  this  court  in  the  case  of  Bounds  v. 
The  Delaware  Lack.  &  Western  R.  R.  Co.,  64  N.  Y.  129,  and 
in  the  opinion  of  Andrews,  J.,  in  that  case,  is  found  a  very 
thorough  and  satisfactory  consideration  of  the  rule  and  the 
principles  upon  which  it  is  founded.  The  general  principles 
there  announced  are  as  follows :  To  make  a  master  liable  for 
the  wrongful  act  of  a  servant  to  the  injury  of  a  third  person, 
it  is  not  necessary  to  show  that  he  expressly  authorized  the 
particular  act.     It  is  sufficient  to  show  that  the  servant  was 
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engaged  at  the  time  in  doing  his  master's  business,  and  was 
acting  within  the  general  scope  of  his  authority,  and  this, 
although  he  departed  from  private  instructions  of  the  master, 
abused  his  authority,  was  reckless  in  the  performance  of  his 
duty,  and  inflicted  unnecessary  injury.  While  the  master  is 
not  responsible  for  the  wilful  wrong  of  the  servant,  not  done 
with  a  view  to  the  master's  service,  or  for  the  purpose  of 
executing  his  orders ;  if  the  serv^ant  is  authorized  to  use  force 
against  another,  when  necessary,  in  executing  his  master's 
orders,  and  if,  while  executing  such  orders,  through  miscon- 
duct or  violence  of  temper,  the  servant  uses  more  force  than  is 
necessary,  the  master  is  liable. 

The  master  who  puts  the  servant  in  a  place  of  trust  or  re- 
sponsibility, or  commits  to  him  the  management  of  his  busi- 
ness or  the  care  of  his  propert}'-,  is  justly  held  responsible  when 
the  servant,  through  lack  of  judgment  or  discretion,  or  from 
infirmity  of  temper,  or  under  the  influence  of  passion  aroused 
by  the  circumstances  of  the  occasion,  goes  beyond  the  strict 
line  of  his  duty  or  authority,  and  inflicts  an  unjustifiable 
injury  upon  another. 

The  master  is  not  exempt  from  responsibility  in  allcases  'on 
showing  that  the  servant,  without  express  authority,  designed 
to  do  the  act  or  the  injury  complained  of.  But  if  the  servant, 
under  the  guise  and  cover  of  executing  his  master's  orders, 
and  executing  the  authority  conferred  upon  him,  wilfully  and 
designedly,  for  the  purpose  of  accomplishing  his  own  inde- 
pendent, malicious  or  wicked  purposes,  does  an  injury,  then 
the  master  is  not  liable. 

When  it  is  said  that  the  master  is  not  responsible  for  the 
wilful  wrong  of  the  servant,  the  language  is  to  be  understood 
as  referring  to  an  act  of  positive  and  designed  injury  not  done 
with  a  view  to  the  master's  service,  or  for  the  purpose  of  exe- 
cuting his  orders. 

The  application  of  these  principles  to  the  facts  of  this  case 
leaves  no  doubt  that  the  case  was  properly  disposed  of  by  the 
General  Term  of  the  Supreme  Court.  The  driver  was  driving 
this  oar  for  the  defendant,  and  in  its  business.  As  the  car 
could  only  run  upon  the  railroad  track,  it  was  his  duty,  so  far 
as  he  reasonably  and  peaceably  could,  to  overcome  obstacles 
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on  the  track  in  the  way  of  his  car ;  and  in  driving  his  car  and 
overcoming  these  obstacles,  he  was  acting  within  the  general 
scope  of  his  authority.  If  he  acted  recklessly  (and  that  is  the 
most  that  can  be  said  here),  the  defendant  was  responsible  for 
his  acts.  He  was  not  seeking  to  accomplish  his  own  ends. 
He  was  seeking  to  make  his  trip  on  time,  and  for  that  pur- 
pose, and  not  for  any  purpose  of  his  own,  sought  to  remove 
plaintiff's  buggy  from  the  track.  It  cannot  be  said  to  be 
clear,  upon  the  facts  proved,  that  the  act  of  the  driver  was 
done  with  a  view  to  injure  the  plaintiff,  and  not  with  a  view 
to  his  master's  service.  He  may  have  supposed  that  the  plain- 
tiff would  get  off  from  the  track  in  time,  or  that  he  could 
crowd  him  off  without  injury.  The  evidence  should  at  least 
have  been  submitted  to  the  jury.  They  were  the  proper  judges 
of  the  motives  and  purposes  of  the  driver,  and  of  the  character 
and  quality  of  his  acts. 

The  order  must  be  affirmed  and  judgment  absolute  ordered 
against  the  defendant  with  costs. 

Order  affirmed  and  judgment  accordingly} 
All  concur. 


FELL  0  W-SER  VANTS. 
Ceispin  v.  Babbitt. 

(81N.Y.  516.  — 1880.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  fourth  judicial  department,  affirming  a  judgment 
in  favor  of  plaintiff,  entered  upon  a  verdict,  and  affirming  an 
order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  defendant's  neghgence. 

At  the  time  of  the  accident,  plaintiff  was  working  as   a 

1  Cf.  Isaacs  v.  Third  Ave.  By.  Co.,  il  N.  Y.  122;  Golden  v.  Newbrand,  52 
la.  59 ;  Gilliam  v.  South  &  C.  By. ,  70  Ala.  268 ;  Toledo  &c.  By.  v.  Harmon, 
47  111.  297;  Wright  v.  Wilcox,  19  Wend.  343;  Levi  v.  Brooks,  121  Mass.  601; 
Haack  v.  Fearing,  4  Abb.  N.  S.  297. 
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laborer  in  the  iron  works  of  the  defendant,  at  "Whitesboro, 
Oneida  County.  Plaintiff  had  assisted  to  draw  a  boat  into  a 
dry  dock  connected  with  the  works;  after  the  boat  was  in  the 
dry  dock,  it  became  necessary  to  pump  out  the  water;  this 
was  done  by  means  of  a  pump,  worked  by  an  engine.  While 
plaintiff,  with  others,  was  engaged  in  lifting  the  fly  wheel  of 
the  engine  off  its  centre,  one  John  L.  Babbitt  carelessly  let  the 
steam  on  and  started  the  wheel,  throwing  the  plaintiff  on  to 
the  gearing  wheels,  and  thus  occasioning  the  injuries  com- 
plained of.  Defendant-lived  in  the  city  of  New  York,  coming 
about  once  a  month,  for  a  day  or  two,  to  the  iron  works,  of 
which,  as  the  evidence  tended  to  show,  said  Babbitt  had  gen- 
eral charge ;  being  at  one  time  the  general  superintendent  and 
manager,  at  another  time  styled  "  business  and  financial  man." 
The  substance  of  the  evidence,  as  to  the  position  occupied  by 
Babbitt,  and  the  particulars  of  the  accident,  are  fully  set  forth 
in  the  dissenting  opinion  of  Earl,  J.  The  defendant's  counsel 
requested  the  court  to  charge,  among  other  things,  as  follows : 

"  13th.  That  although  John  L.  Babbitt  may,  as  financial 
agent  or  superintendent,  or  overseer  or  manager,  have  repre- 
sented defendant  and  stood  in  his  place,  he  did  so  only  in 
respect  of  those  duties  which  the  defendant  had  confided  to 
him  as  such  agent,  superintendent,  overseer  or  manager." 

The  court  so  charged. 

"  llth.  That  as  to  any  other  acts  or  duties  performed  by 
him  in  or  about  the  defendant's  works  at  Whitesboro,  or  in  or 
about  the  defendant's  business  at  said  works,  he  is  not  to  be 
regarded  as  defendant's  representative,  standing  in  his  place, 
but  as  an  employee  or  servant  of  the  defendant,  and  as  a  fellow- 
servant  of  the  plaintiff." 

The  court  refused  so  to  charge,  saying :  "  I  will  leave  that 
as  a  question  of  fact  for  the  jury." 

"  17th.  That  if  John  L.  Babbitt  did  let  on  the  steam  while 
plaintiff  was  engaged  at  the  wheel,  he  was  not,  in  so  doing, 
acting  in  the  defendant's  place,  but  his  act  in  so  doing  was 
his  own  act,  and  not  the  act  of  the  defendant." 

The  court  refused  so  to  charge,  leaving  this   also  for  the 

WJ- 

To  the  refusals  to  charge,  defendant's  counsel  duly  excepted. 
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A.  J.  Vanderpool  for  appellant. 
Nicliolas  E.  Kernan  for  respondent. 

Eapallo,  J.  The  liability  of  a  master  to  his  seryant  for 
injuries  sustained  \vhile  in  his  employ,  by  the  wrongful  or 
negligent  act  of  another  employee  of  the  same  master,  does 
not  depend  upon  the  doctrine  of  respondeat  superior. 

If  the  employee  whose  negligence  causes  the  injury  is  a 
fellow-servant  of  the  one  injured,  the  doctrine  does  not  apply. 
{Conway  v.  Belfast  dec.  Uij.  Co.,  11  Irish  C.  L.  353.) 

A  servant  assumes  all  risk  of  injuries  incident  to  and  occur- 
ring in  the  course  of  his  employment,  except  such  as  are  the 
result  of  the  act  of  the  master  himself,  or  of  a  breach  by  the 
master  of  some  term,  either  express  or  implied,  of  the  contract 
of  service,  or  of  the  duty  of  the  master  to  his  servant,  viz.  : 
to  employ  competent  fellow-servants,  safe  machinery,  etc. 
But  for  the  mere  negligence  of  one  employee,  the  master  is  not 
responsible  to  another  engaged  in  the  same  general  service. 

The  liability  of  the  master  does  not  depend  upon  the  grade<, 
or  rank  of  the  employee  whose  negligence  causes  the  injury.  ^ 
A  superintendent  of  a  factory,  although  having  power  to  em- 
ploy men,  or  represent  the  master  in  other  respects,  is,  in  the 
management  of  the  machinery,  a  fellow-servant  of  the  other 
operatives.  {Albroy.  Agaioam  Canal  Co.,  6  Cush.  75;  Conway 
V.  Belfast  Ry.  Co.,  supra;  Wood's  Master  and  Servant,  §  438. 
See,  also,  §§  431,  436,  437.)  On  the  same  principle,  however 
low  the  grade  or  rank  of  the  employee,  the  master  is  liable  for 
injuries  caused  by  him  to  another  servant,  if  they  result  from 
the  omission  of  some  duty  of  the  master,  which  he  has  confided 
to  some  inferior  employee.  On  this  principle  the  Flike  case  (53 
]!^.  Y.  549)  was  decided.  Church,  Ch.  J.,  says,  at  page  553 : 
"  The  true  rule,  I  apprehend,  is  to  hold  the  corporation  liable 
for  negligence  in  respect  to  such  acts  and  duties  as  it  is  re- 
quired to  perform  as  master,  without  regard  to  the  rank  or 
title  of  the  agent  intrusted  with  their  performance.  As  to 
such  acts  the  agent  occupies  the  place  of  the  corporation,  and 
the  latter  is  liable  for  the  manner  in  which  they  are  per- 
formed." 
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The  liability  of  the  master  is  thus  made  to  depend  upon  the 
character  of  the  act  in  performance  of  which  the  injury  arises, 
without  regard  to  the  rank  of  the  employee  performing  it.  If 
it  is  one  pertaining  to  the  duty  the  master  owes  to  his  servants, 
he  is  responsible  to  them  for  the  manner  of  its  performance. 
The  converse  of  the  proposition  necessarily  follows.  If  the 
act  is  one  which  pertains  only  to  the  duty  of  an  operative,  the 
employee  performing  it  is  a  mere  servant,  and  the  master, 
although  liable  to  strangers,  is  not  liable  to  a  fellow-servant, 
for  its  improper  performance.  (Wood's  Master  and  Servant, 
§  438.)  The  citation  which  the  court  read  to  the  jury  from  21 
Am.  Eep.  2,  does  not  conflict  with,  but  sustains  this  proposi- 
tion ;  it  sa^'s :  "  Where  the  master  places  the  entire  charge  of 
his  business  in  the  hands  of  an  agent,  the  neglect  of  the  agent 
m  supplying  and  maintaining  the  suUahle  instrumentalities 
for  the  work  required  is  a  breach  of  duty  for  which  the  master 
is  liable."  These  were  masters'  duties.  In  so  far  as  the  case 
from  which  the  citation  is  made  goes  beyond  this,  I  cannot 
reconcile  it  with  established  principles.  In  England,  by  a  late 
act  of  Parliament,  the  rules  touching  the  point  now  under  con- 
sideration have  been  modified  in  some  respects,  but  in  this 
State  no  such  legislation  has  been  had. 

The  point  is  sharply  presented  in  the  present  case,  by  the 
13th,  14th  and  17th  requests  to  charge.  13th.  That  although 
John  L.  Babbitt  may,  as  financial  agent  or  superintendent, 
overseer  or  manager,  have  represented  defendant,  and  stood 
in  his  place,  he  did  so  only  in  respect  of  those  duties  which 
the  defendant  had  confided  to  him  as  such  agent,  superinten- 
dent, overseer  or  mana,ger. 

This  the  court  charged. 

14th.  That  as  to  any  other  acts  or  duties  performed  by  him 
in  and  about  the  defendant's  works  or  business  at  said  works, 
he  is  not  to  be  regarded  as  defendant's  representative,  stand- 
ing in  his  place,  but  as  an  employee  or  servant  of  the  defend- 
ant, and  a  fellow-servant  of  the  plaintiff. 

This  the  court  refused  to  charge,  but  left  as  a  question  of 
fact  to  the  jury,  and  defendant's  counsel  excepted.  I  think 
this  was  a  question  of  law,  and  that  the  court  erred  in  sub- 
mitting it  to  the  jury,  but  should  have  charged  as  requested. 
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The  court  Avas  further  specifically  requested  to  charge  that 
in  letting  on  the  steam  John  L.  Babbitt  was  not  acting  in 
defendant's  place.  This,  I  think,  was  a  sound  proposition,  as 
applied  to  the  present  case.  It  was  the  act  of  a  mere  operar 
tive,  for  which  the  defendant  would  be  liable  to  a  stranger, 
but  not  to  a  fellow-servant  of  the  negligent  employee.  As 
between  a  master  and  servant  it  was  servant's,  and  not  mas- 
ter's duty  to  operate  the  machinerj^ 

The  Judgment  should  he  reversed} 


MASTER  AND  SERVANT. 


Dempsey  v.  Chambers. 

(154MMS.  330.— 1891.) 

Holmes,  J.  This  is  an  action  of  tort  to  recover  damages  for 
the  breaking  of  a  plate-glass  window.     The  glass  was  broken 

1  In  an  elaborate  dissenting  opinion,  with  which  Danforth  and  Finch,  JJ., 
concurred,  Earl,  J.,  rejected  the  doctrine  that  an  employee  could  sus- 
tain tlie  dual  relationship  of  vice-principal  and  fellow-servant,  citing  Berea 
Stone  Co.  v.  Kraft,  31  Ohio  St.  287.  The  same  view  is  taken  in  Gormly  v. 
Vulcan  Iron  Works,  01  Mo.  492.  The  doctrine  of  the  principal  case  is  gen 
erally  followed.  (See  Qumn  v.  N.  J.  L.  Co.,  23 Fed.  363;  Douyhty  y.  Penobscot 
&e.  Co.,  76  Me.  143;  Benson  v.  Goodwin,  147  Mass.  237.)  Chicago  &c.  Co.  v. 
Ross  reports  a  different  rule  and  is  criticised  in  Loughlin  v.  State,  105  N.  Y. 
1.59.  A  different  rule  applies  where  the  master  is  not  the  same,  though 
employment  is  common.  (Kelly  v.  Johnson,  128  Mass.  530;  Louisville  <fec. 
Co.  V.  Conroy,  63  Miss.  652;  Phillips  v.  Chicago  *c.  Co.,  64  Wis.  475.)  The 
Ross  case  has  been  limited  by  subsequent  decisions  of  the  Sup.  Ct.  (See 
Bait.  &  O.  Ry.,  149  U.  S.  368.) 

As  to  liability  of  employer  for  failure  to  make  proper  rules,  see  McGovern 
v.  C.  V.  "Ry.  Co.,  123  N.  T.  280;  Ford  v.  L.  S.  &  M.  S.  Ry.,  124  N.  Y.  493. 
For  failure  to  provide  safe  place  to  work,  Arkerson  v.  Dennison,  117  Mass. 
407.  For  failure  to  provide  safe  machinery,  McGinnis  v.  Can.  S.  Ry.,  49 
Mich.  466;  8  Am.  &  E.  Ry.  Cases,  135,  with  note.  For  failure  to  warn  of 
danger,  Coombs  v.  N.  B.  Cordage  Co.,  102  Mass.  572;  3  Am.  R.  506.  For  fail- 
ure to  provide  suitable  superintendent  or  fellow-servants.  Mann  v.  D.  & 
H.  Co.,  91  N.  Y.  49.J. 

For  statutory  cliauges  in  the  law  of  co-service  in  the  U.  S.,  see  6  L.  Q. 
Rev.  189. 

7 


98  MASTP]R  AND  SERVANT.  [be.  i. 

by  the  negligence  of  one  McCullock  while  delivering  some  coal 
which  had  been  ordered  of  the  defendant  by  the  plaintiff.  It 
is  found  as  a  fact  that  McCullock  was  not  the  defendant's  ser- 
vant when  he  broke  the  window,  but  that  the  "  delivery  of  the 
coal  by  [him]  was  ratified  by  the  defendant,  and  that  such  rat- 
ification made  McCullock  in  law  the  agent  and  servant  of  the 
defendant  in  the  delivery  of  the  coal."  On  this  finding  the 
court  ruled  "  that  the  defendant,  by  his  ratification  of  the  dehv- 
ery  of  the  coal  by  McCullock,  became  responsible  for  his  negh- 
gence  in  the  dehvery  of  the  coal."  The  defendant  excepted  to 
this  ruling,  and  to  nothing  else.  We  must  assume  that  the  find- 
ing was  warranted  by  the  evidence,  a  majority  of  the  court  being 
of  the  opinion  that  the  biU  of  exceptions  does  not  purport  to  set 
forth  all  the  evidence  on  which  the  finding  was  made.  There- 
fore the  only  question  before  us  is  as  to  the  correctness  of  the 
ruling  just  stated. 

If  we  were  contriving  a  new  code  to-day  we  might  hesitate  to 
say  that  a  man  could  make  himself  a  party  to  a  bare  tort  in  any 
case  merely  by  assenting  to  it  after  it  had  been  committed.  But 
we  are  not  at  hberty  to  refuse  to  carry  out  to  its  consequences 
-amy  principle  which  we  beheve  to  have  been  part  of  the  common 
Haw  simply  because  the  grounds  of  policy  on  which  it  must  be 
justified  seem  to  us  to  be  hard  to  find,  and  probably  to  have 
bel®nged  to  a  different  state  of  society. 

It  is  hard  to  explain  why  a  master  is  liable  to  the  extent  that 
he  is  for  the  negUgent  acts  of  one  who  at  the  time  really  is  his 
servamt,  acting  within  the  general  scope  of  his  employment. 
Probably  master  and  servant  are  "  feigned  to  be  all  one  person  " 
by  a  fiction  which  is  an  echo  of  the  patria  potestas  and  of  the 
English  f ranlqiledge.  {Byington  v.  Simpson,  134  Mass.  169,1  TO ; 
Fitzh.  Abr.  "  Corone,"  pi.  428.)  Possibly  the  doctrine  of  ratifi- 
cation is  another  aspect  of  the  same  tradition.  The  requirement 
that  the  act  should  be  done  in  the  name  of  the  ratifying  party 
ilooks  that  way.  {New  England  Dredging  Co.  v.  Rochport  Gran- 
.ite  Co.,  149  Mass.  381,  382 ;  Fuller  c&  TrimwelVs  Case,  2  Leon. 
;215,  216  ;  Sext.  Dec.  5, 12 ;  De  Keg.  Jur.  Eeg.  9  ;  D.  43,  26, 13  ; 
J).  43,  16,  1,  §  14,  gloss.,  and  cases  next  cited.) 

The  earliest  instances  of  liabihty  by  way  of  ratification  in  the 
English  law,  so  far  as  we  have  noticed,  were  where  a  man 
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retained  property  acquired  through  the  wrongful  act  of  another. 
(Y.  B.  30  Edw.  I.  128  (Eoll's  ed.) ;  38  Lib.  Ass.  223,  pi.  9 ;  S.  C. 
38  Edw.  III.  18  ;  12  Edw.  IV.  9,  pi.  23.  See  Plowd.  8  ad  fin.  27, 
31 ;  Bract.  1585, 159a,  1715.)  But  in  these  cases  the  defendant's 
assent  was  treated  as  relating  back  to  the  original  act,  and -at 
an  early  date  the  doctrine  of  relation  was  carried  so  far  as  to 
hold  that,  where  a  trespass  would  have  been  justified  if  it  had 
been  done  by  the  authority  by  which  it  purported  to  have  been 
done,  a  subsequent  ratification  might  also  justify  it.  (Y.  B.  7 
Hen.  IV.  34,  pi.  1.)  This  decision  is  quahfled  in  Fitzh.  Abr. 
"  Bayllye,"  pi.  4,  and  doubted  in  Bro.  Abr.  "  Trespass,"  pi.  86, 
but  it  has  been  followed  and  approved  so  continuously  and 
in  so  many  later  cases  that  it  Avould  be  hard  to  deny  that  the 
common  law  was  as  there  stated  by  Chief  Justice  Gascoigne. 
(Godb.  109, 110,  pi.  129  ;  2  Leon.  196,  pi.  246 ;  ffiiU  v.  Picheregill, 
1  Brod.  &  B.  282 ;  Mushett  v.  Drummond,  10  B.  &  C.  153, 
157 ;  Bxiron  v.  Deninan,  2  Exch.  167,  188 ;  Secretary  of  State 
V.  Sahaba,  13  Moore,  P.  C.  22,  86 ;  Gheetham  v.  MoA/ar,  etc.,  L. 
E.  10  C.  P.  249 ;    Wiggins  v.  U.  S.,  3  Ct.  CI.  412.) 

If  we  assume  that  an  alleged  principal,  by  adopting  an  act 
which  was  unlawful  when  done  can  make  it  lawful,  it  foUows 
that  he  adopts  it  at  his  peril,  and  is  liable  if  it  should  turn  out 
that  his  previous  command  would  not  have  justified  the  act.  It 
never  has  been  doubted  that  a  man's  subsequent  agreement  to 
a  trespass  done  in  his  name  and  for  his  benefit  amounts  to  a 
command  so  far  as  to  make  him  answerable.  The  ratihabitio 
mandato  compa/ratur  of  the  Horn  an  lawyers  and  the  earher  cases 
(D.  46,  3,  12,  §  4 ;  D.  43, 16, 1,  §  14 ;  Y.  B.  30  Edw.  L  128,)  has 
been  changed  to  the  dogma  mqioiparattcr  ever  since  the  days  of 
Lord  Coke.  (4  Inst.  317.  See  Bro.  Abr.  "  Trespass,"  pi.  113, 
Co.  Litt.  207a;  Wing.  Max.  124;  Com.  Dig.  "Trespass,"  C,  1;. 
Railway  Co.  v.  Broom,  6  Exch.  314,  326,  327,  and  cases  here- 
after cited.) 

Doubts  have  been  expressed,  which  we  need  not  consider, 
whether  this  doctrine  applied  to  a  case  of  a  bare  personal  tort. 
{Adamis  v.  Freeman,  9  Johns.  117, 118 ;  Anderson  and  Warber- 
ton,  JJ.,  in  Bishop  v.  Montague,  Cro.  Eliz.  824.)  If  a  man 
assaulted  another  in  the  street  out  of  his  own  head,  it  would 
seem  rather  strong  to  say  that  if  he  merely  called  himself  my 
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servant,  and  I  afterwards  assented,  without  more,  our  mere 
words  would  make  me  a  party  to  the  assault,  although  in  such 
cases  the  canon  law  excommunicated  the  principal  if  the  assault 
was  upon  a  clerk.  (Sext.  Dec.  5,  11,  23.)  Perhaps  the  apph- 
oation  of  the  doctrine  would  be  avoided  on  the  groand  that  the 
facts  did  not  show  an  act  done  for  the  defendant's  benefit. 
( Wilson  V.  JSm-Tcer,  1  Nev.  &  M.  409,  4  Barn.  &  Adol.  614 ; 
Smith  V.  Loso,  42  Mich.  6  ;)  as  in  other  cases  it  has  been  on  the 
ground  that  they  did  not  amount  to  such  a  ratification  as  was 
necessary,  (Tucker  v.  Jerris,  Y5  Me.  184 ;  Hyde  v.  Cocyper,  26 
Vt.  552.) 

But  the  language  generally  used  by  judges  and  text-writers, 
and  such  decisions  as  we  have  been  able  to  find,  is  broad  enough 
to  cover  a  case  like  the  present,  Avhen  the  ratification  is  estab- 
lished. ... 

The  question  remains  whether  the  ratification  is  established. 
As  we  understand  the  biU  of  exceptions,  McCuQock  took  on 
himself  to  deliver  the  defendant's  coal  for  his  benefit,  and  as 
his  servant,  and  the  defendant  afterwards  assented  to  McCul- 
lock's  assumption.  The  ratification  was  not  directed  specific- 
ally to  McCuUock's  trespass,  and  that  act  was  not  for  the 
defendant's  benefit,  if  taken  by  itself,  but  it  was  so  connected 
with  McCullock's  employment  that  the  defendant  would  have 
been  hable  as  master  if  McCullock  reaUy  had  been  his  servant 
when  delivering  the  coal.  "We  have  found  hardly  anything  in 
the  books  dealing  with  the  precise  case,  but  we  are  of  opinion 
that  consistency  with  the  whole  course  of  authority  requires  us 
to  hold  that  the  defendant's  ratification  of  the  employment 
established  the  relation  of  master  and  servant  from  the  begin- 
ning, with  all  its  incidents,  including  the  anomalous  liability  for 
liis  neghgent  acts.  (See  Coomes  v.  Houghton,  102  Mass.  211, 
213,  214 ;  Cooley,  Torts,  128, 129.)  The  ratification  goes  to  the 
relation,  and  establishes  it  ah  initio.  The  relation  existing,  the 
master  is  answerable  for  torts  which  he  has  not  ratified  specific- 
ally, just  as  he  is  for  those  which  he  has  not  commanded,  and 
as  he  may  be  for  those  which  he  has  expressly  forbidden.  In 
Gihson^s  Case,  Lane,  90,  it  was  agreed  that  if  strangers,  as  ser- 
vants to  Gibson,  but  without  his  precedent  appointment,  had 
seized  goods  by  color  of  his  office,  and  afterwards  had  misused 
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the  goods,  and  Gibson  ratified  the  seizure,  he  thereby  became 
a  trespasser  ab  initio,  although  not  privy  to  the  misusing  which 
made  him  so ;  and  this  proposition  is  stated  as  law  in  Com. 
Dig.  "  Trespass,"  C.  1 ;  Elder  v.  Bemis,  2  Mete.  599,  605.  In 
Coomes  v.  Houghton,  102  Mass.  211,  the  alleged  servant  did  not 
profess  to  act  as  servant  to  the  defendant,  and  the  decision  was 
that  a  subsequent  payment  for  his  work  by  the  defendant  would 
not  make  him  one.  For  these  reasons,  in  the  opinion  of  a 
majority  of  the  court,  the  exceptions  must  be  overruled. 

Exc&ptians  overruled. 


Donovan  v.  Laing. 

(1893.  — IQ.  B.-6ate"*f 


LoED  EsHEE,  M.  E.  In  this  case  the  plaintiff  brings  an  action 
against  the  defendants  to  recover  damages  for  injuries  sustained 
through  the  neghgent  act  of  a  man  who  is  said  to  have  been,  at 
the  time  of  committing  the  neghgent  act,  a  servant  of  the  defend- 
ants, for  whose  negligence  the  defendants  are  hable.  The  facts 
are  undisputed.  A  firm,  Messrs.  Jon^s  &  Co.,  were  engaged  in 
loading  a  ship  from  a  quay.  They  had  no  crane  which  they 
could  use  for  that  purpose ;  but  the  defendants  had  one,  which 
they  were  in  the  habit  of  lending  out  with  a  man  in  charge  of 
it.  On  this  occasion  they  lent  the  crane,  with  the  man  in  charge, 
to  Jones  &  Co.,  for  the  purpose  of  assisting  in  loading  the  ship. 
The  ordinary  mode  of  using  a  crane  for  loading  a  ship  is  well 
known.  The  goods  to  be  loaded  are  fastened  to  the  chain  and 
raised,  and  then  the  arm  of  the  crane  is  swnng  round,  so  as  to 
bring  the  goods  over  the  part  of  the  ship  where  they  are  to  be 
placed,  which  is  determined  by  the  people  who  have  control  of 
the  loading.  How  far  the  crane  is  to  be  swung,  and  how 
much  the  chain  is  to  be  lowered,  depends  on  what  part  of  the 
ship  the  goods  are  to  be  placed  in,  and  every  act  in  connection 
with  the  worldng  of  the  crane  must  be  done  according  to  the 
orders  of  those  who  are  directing  the  loading.  In  this  case  the 
crane  and  the  man  to  work  it  were  lent  by  the  defendants  to 
Jones  &  Co.  for  a  consideration,  and  to  be  used  in  the  manner 
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I  have  described.  For  some  purposes  no  doubt,  the  man  was 
the  servant  of  the  defendants.  Probably,  if  he  had  let  the 
crane  get  out  of  order  by  his  neglect  and  in  consequence  any 
one  was  injured  thereby,  the  defendants  might  be  liable ;  but 
the  accident  in  the  case  did  not  happen  from  that  cause,  but 
from  the  manner  of  working  the  crane.  The  man  was  bound  ^ 
to  work  the  crane  according  to  the  orders  and  under  the  entire 
and  absolute  control  of  Jones  &  Co.  That  being  so,  whose  ser- 
vant was  the  man  in  charge  of  the  crane  as  to  the  working  of 
it  ?  It  is  true  that  the  defendants  selected  the  man  and  paid 
his  wages,  and  these  are  circumstances  which,  if  nothing  else 
intervened,  would  be  strong  to  show  that  he  was  a  servant  of 
the  defendants.  So,  indeed,  he  was  as  to  a  great  many  things ; 
but  as  to  the  working  of  the  crane  he  was  no  longer  their  ser- 
vant but  bound  to  work  under  the  orders  of  Jones  &  Co., 
and,  if  they  saw  the  man  misconducting  himself  in  w;orking  the 
crane  or  disobeying  their  orders,  they  would  have  a  right  to 
discharge  him  from  that  employment.  This  conclusion  hardly 
requires  authority ;  but  there  is  authority  for  it  without  going 
back  to  an  earlier  date,  in  the  case  of  Rourke  v.  White  Moss 
Colliery  Co.,  (2  C.  P.  D.  268.)  There,  one  of  the  questions  was, 
whose  servant  a  man  called  La^vrence  was.  He  was  the  general 
servant  of  the  defendants  but  he  was  hired  out  to  another  per- 
son, and  so  far  as  concerned  the  operation  which  he  performed 
for  that  person,  and  in  which  he  was  negligent,  he  was  held  not 
to  be  the  servant  of  the  defendants. 

Cockburn,  C.  J.,  in  that  case  said :  "  It  appears  to  me  that 
the  defendants  put  the  engine  and  this  man  Lawrence  at  "Whit- 
tle's disposal,  just  as  much  as  if  they  had  lent  both  to  him.  But 
Avhen  one  person  lends  his  servant  to  another  for  a  particular 
employment,  the  servant,  for  anything  done  in  that  particular 
employment,  must  be  dealt  with  as  the  servant  of  the  man  to 
whom  ho  is  lent,  although  he  remains  the  general  servant  of 
the  person  who  lent  him." 

Nothing  can  be  clearer  than  that.  The  man  was  the  servant 
of  the  defendants ;  but  he  was  lent  to  Whittle,  and  was  negligent 
in  the  operation  in  which  Whittle  employed  him,  and  he  was  held, 
so  far  as  that  operation  was  concerned,  to  be  in  the  employment 
of  Whittle  who  had  the  control  of  the  matter  on  which  he  was 
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engaged,  over  wMch  his  general  master  had  no  control.  The 
passage  referred  to  from  the  judgment  of  Lord  AVatson  in  John- 
son V.  Lindsay  c&  Co.,  (1891,  A.  C.  371,)  seems  to  me  to  be  exactly 
to  the  same  effect.  I  only  notice  the  case  of  Jo7ies  v.  Mayor  of 
Lwerpool,  (14  Q.  B.  D.  890,)  because  Grove,  J.,  seems  to  have 
thought  there  was  a  difference  between  the  cases  of  a  master 
lending  a  general  servant  for  a  consideration  and  lending  him 
gratuitously.  It  seems  to  me  impossible  to  say  that  the  con- 
sideration has  anything  to  do  Avith  the  principle  on  which  the 
servant  must  be  held  to  be  in  the  employ  of  one  or  the  other.  , 
/in  the  present  case,  so  far  as  the  working  of  the  crane  went 
/and  so  long  as  he  was  working  it,  the  man  in  charge  was  the! 
servant  of  Jones  &  Co.,  and  was  not  the  servant  of  the  defend-! 
ants. 
The  appeal  must  be  dismissed. 

BowEN,  L.  J.  The  law  on  the  matter  now  before  us  seems 
to  me  to  be  perfectly  clear.  The  question  is  not  who  procured 
the  doing  of  the  unlavrful  act ;  but  depends  on  the  doctrine  of 
the  liability  of  a  master  for  the  acts  of  his  servant  done  in  the 
course  of  his  employment.  We  have  only  to  consider  in  whose 
employment  the  man  was  at  the  time  when  the  acts  complainedj 
of  were  done,  in  this  sense,  that  by  the  employer  is  meant  the! 
person  who  has  a  right  at  the  moment  to  control  the  doing  of  j 
the  act.  That  was  the  test  laid  down  by  Crompton,  J.,  nearly 
forty  years  ago,  in  Sadler  v.  Ilenlock,  (4  E.  &  B.  670,)  in  the 
form  of  the  question,  "  Did  the  defendants  retain  the  power  of 
controlling  the  work  ? "  Here  the  defendants  certainly  parted 
with  some  control  over  the  man,  and  the  question  arises  whether 
they  parted  with  the  power  of  controlling  the  operation  on  which 
the  man  was  engaged.  There  are  two  ways  in  which  a  con- 
tractor may  employ  his  men  and  his  machines.  He  may  con- 
tract to  do  the  work,  and  the  end  being  prescribed,  the  means 
of  arriving  at  it  may  be  left  to  him.  Or  he  may  contract  in  a 
different  manner,  and,  not  doing  the  work  himself,  may  place 
his  servant  and  plant  under  the  control  of  another  —  that  is,  he 
may  lend  them  —  and  in  that  case  he  does  not  retain  control 
over  the  work.  It  is  clear  here  that  the  defendants  placed  their 
man  at  the  disposal  of  Jones  &  Co.,  and  did  not  have  any  con- 
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trol  over  the  work  he  was  to  do.  The  case  is  on  the  same  lines 
as  Rourhe  v.  White  Moss  Colliery  Co.,  supra,  and  Lord  Watson's 
decision  in  Johnson  v.  Lindswy  S  Co.,  sicpra,  does  not  differ 
from  the  ^aew  taken  of  the  law  in  the  other  case.  The  prin- 
cipal part  of  the  a,rgument  for  the  plaintiff  was  founded  on  what 
may  be  called  the  carriage  cases :  Lauglier  v.  Pointer,  (5  B.  & 
C.  547,)  and  Qua/nncm  v.  Biornett,  (6  M.  &  W.  499 ;)  but  they 
really  have  nothing  to  do  with  the  point  presented  in  this  appeal. 
If  a  man  lets  out  a  carriage,  on  hire  to  another,  he  in  no  sense 
places  tlie  coachman  under  the  control  of  the  hirer,  except  that 
the  latter  may  indicate  the  destination  to  which  he  wishes  to 
be  driven.  The  coachman  does  not  become  the  servant  of  the 
person  he  is  driving ;  and  if  the  coachman  acts  wrongly,  the 
hirer  can  only  complain  to  the  owner  of  the  carriage.  If  the 
hirer  actively  interferes  with  the  driving  and  injury  occurs  to 
any  one,  the  hirer  may  be  liable,  not  as  a  master,  but  as  the  pro- 
curer and  cause  of  tha  wrongful  act  complained  of.  In  the 
present  case  the  defendants  parted  for  a  time  with  control  over 
the  work  of  the  man  in  charge  of  the  crane,  and  their  responsi- 
bility for  his  acts  ceased  for  a  time.  I  have  only  to  add,  that 
I  a^ree  that  no  difference  can  arise  whether  the  lending  of  the 
servant  to  another  person  is  in  consideration  of  some  reward  or 
not.  Such  a  distinction  obviously  cannot  affect  the  reasoning 
on  which  I  have  based  my  judgment.^ 


CUETIS  V.  KiLET. 
(153Mass.  123.  — 1891.) 


Field,  C.  J.  As  we  understand  the  exceptions,  there  was 
evidence  for  the  jury  that  the  yard  was  under  the  general  con- 
trol of  the  defendants ;  that  there  was  an  entrance  into,  and  a 
passageway  across,  the  yard  to  the  tenement  occupied  by  Mrs. 
Lahey,  which  the  jury  might  find  the  plaintiff  was  invited  by  the 
defendants  to  use ;  and  that  a  trench  had  been  dug  either  across 

1  Wood  V.  Cobb,  13  Allen,  58;  Huff  v.  Ford,  126  Mass.  24;  Quinny.  Meclric 
Co.,  46  Fed.  R.  uOG. 
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this  passage-way,  or  near  to  it,  which  rendered  the  passageway- 
unsafe  to  those  traveling  upon  it,  unless  proper  guards  -(vere  put 
up.  The  principal  contention  of  the  defendants  is  that  as  the 
ATork  of  digging  the  trench,  and  of  laying  drain-pipes  in  it,  and 
of  restoring  the  surface  of  the  yard  to  its  original  condition  was 
being  done  by  one  Condon,  who  was  a  competent  person,  and 
not  a  servant  of  the  defendants,  but  an  independent  contractor, 
and  as  the  defendants  retained  no  control  over  the  manner  in 
which  this  work  should  be  done,  they  are  not  responsible.  "We 
thinlc  that  the  case  falls  within  the  rule  that,  when  the  owner 
of  premises  which  are  under  his  control  employs  an  independent 
contractor  to  do  work  upon  them  which  from  its  nature  is  hkely 
to  render  the  premises  dangerous  to  persons  who  may  come  upon 
them  by  the  invitation  of  the  owner,  the  owner,  hj  reason  of 
the  contract,  is  not  reheved  from  the  obligation  of  seeing  that 
due  care  is  used  to  protect  such  persons.  The  owner  cannot 
continue  to  hold  out  the  in-vitation  without  being  bound  to  exer- 
cise due  care  in  keeping  the  premises  reasonably  safe  for  use 
according  to  the  invitation.  {Stewart  v.  Putnam,  127  Mass.  403  ; 
Sturges  v.  Society,  130  Mass.  415  ;  Woodman  v.  Railroad  Co., 
149  Mass.  335.) 

Exceptions  overruled?- 


Palmeei  v.  Manhattan  E,t.  Co. 

(133  N.  T.  261.  — 1892.) 

Geat,  J.  Quite  recently  we  had  occasion  to  consider  a  case 
where  the  ticket  agent  of  a  railroad  company  directed  the  ar- 
rest, by  police  officers,  of  a  person  in  the  railroad  station,  whom 
he  suspected  of  being  a  counterfeiter,  and  the  company  was 

1  A  provision  in  the  contract  that  tlie  owner's  engineer  shall  supervise  and 
approve  daily  the  work  of  the  contractors  does  not  make  them  his  servants. 
{Casement  v.  Brown,  148  U.  S.  615.)  The  liability  of  a  municipal  corpora- 
tion for  the  negligence  of  an  independent  contractor  is  considered  carefully 
in  City  of  Hirmingham  v.  McCary,  4  So.  G30;  38  A.  L.  J.  208.  (Ala.  1888), 
of.,  Herrinyton  v.  Lansingburrjh,  110  N.  Y.  145;  17  IST.  E.  728;  17  N.  Y.  S. 
K.  92;  38  A.  L.  J.  123,  with  Pettengiil  v.  Tonkers,  116  jST.  Y.  558;  22  >,".  E. 
lOuo;  27  N.  Y.  S.  E.  531. 
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thereafter  sued  for  false  imprisonment.  In  that  case  the  facts 
■were,  briefly  stated,  that  the  ticket  agent  had  been  notified  by 
the  police  authorities  to  watch  for  men  of  a  certain  description, 
suspected  of  passing  counterfeit  bills.  Upon  a  certain  occasion 
two  men  came  into  the  station,  and  one  of  them  tendered  a  bill  • 
in  payment  for  tickets.  The  agent  suspected  them  of  being  the 
counterfeiters  wanted  by  the  police,  and  thought  the  bill  looked 
"  queer,"  but  nevertheless  took  it,  and  gave  back  the  change 
with  the  tickets,  saying  nothing  to  them.  He  then  sent  for  a 
pohce  officer,  to  whom  he  pointed  out  the  men,  who  were  then 
on  the  station  platform.  The  bill  was  subsequently  pronounced 
to  be  genuine,  and  the  man  was  discharged.  We  held  that  the 
company  was  not  responsible  in  damages,  because  the  agent  was 
not,  in  what  he  did,  acting  within  the  scope  and  line  of  his  duty. 
His  acts  were  not  such  as  could  be  deemed  to  be  performed  in 
the  course  of  his  employment,  or  such  as  were  demanded  for 
the  protection  of  his  employer's  interest,  but  rather  those  of  a 
citizen  desu'ous  of  aiding  the  pohce  in  the  detection  and  arrest 
of  persons  suspected  of  being  engaged  in  the  commission  of  a 
crime.  His  duty,  as  the  particular  agent  of  the  company,  was 
to  have  refused  to  accept  and  change  the  biU  tendered  in  pay- 
ment for  passage  tickets,  if  he  supposed  it  was  not  genuine ; 
and,  when  he  did  accept  it,  his  only  purpose  could  have  been  to 
further  the  efforts  of  the  pohce  authorities  by  such  a  step,  and 
could  not  possibly  be  considered  as  something  which  his  employ- 
ers or  his  employment  required  of  him.  I  refer  to  the  Case  of 
MulUgcm  v.  Railway  Co.,  129  IS".  Y.  506.  In  the  present  case, 
however,  the  acts  of  the  ticket  agent  were  of  a  different  char- 
acter. The  plaiutiff  purchased  a  ticket  of  the  agent  at  the  ele- 
vated railroad  station,  and  passed  through  to  take  .the  cars,  after 
some  altercation  about  the  amount  of  the  change.  The  ticket 
agent  immediately  afterwards  came  out  upon  the  platform  of 
the  station,  charged  her  with  having  given  him  a  counterfeit 
piece  of  money,  and  demanded  another  quarter  in  place  of  the 
one  given  him.  She  insisted  upon  her  money  being  genuine, 
and  refused  to  give  another  quarter  or  to  hand  back  the  change. 
He  became  angry,  and  called  her  a  counterfeiter  and  a  common 
prostitute.  H^  placed  his  hand  upon  her,  and  told  her  not  to 
stir  until  he  had  procured  a  pohceman  to  arrest  and  to  search 
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her.  He  detained  her  in  the  station  for  a  while,  but  let  her  go 
when  he  failed  to  get  an  officer.  This  action  was  then  brought 
to  recover  damages  because  of  injury  sustained  from  the  unlaw- 
ful inaprisonment,  or  the  restraint  imposed  upon  the  plaintiff's 
person,  accompanied  by  the  slanderous  words,  publicly  spoken, 
concerning  her.  The  jury  believed  her  story,  and  the  judg- 
ment which  she  has  recovered  the  appellant  seeks  to  avoid 
principallj'  upon  the  ground  that  the  ticket  agent  was  acting 
outside  of  the  scope  of  his  employment  in  doing  the  acts  com- 
plained of.  The  appeal  must  fail.  This  is  not  like  the  MuUi- 
gcm  Case.  Here  the  agent  was  acting  for  his  employers,  and 
with  no  other  conceivable  motive ;  losing  his  temper  and  injur- 
ing and  insulting'  the  plaintiff  upon  the  occasion.  He  believed 
that  plaintiff  had  passed  a  counterfeit  piece  of  money  upon 
him,  and  thus  had  obtained  a  passage  ticket  and  good  money 
in  change.  What  he  did  was  in  the  endeavor  to  protect  and  to 
recover  his  employer's  property ;  and  if,  in  his  conduct,  he  com- 
mitted an  error,  which  was  accompanied  by  insulting  language 
and  the  detention  of  the  person,  the  defendant,  as  his  employer, 
is  legally  responsible  in  an  action  for  damages  for  the  injury. 
For  all  the  acts  of  a  servant  or  agent  which  are  done  in  the 
prosecution  of  the  business  intrusted  to  him  the  carrier  becomes 
civilly  Hable,  if  its  passengers  or  strangers  receive  injury  there- 
from. The  good  faith  and  motives  of  the  servant  are  not  a 
defence,  if  the  act  was  unlawful.  Once  the  relation  of  carrier 
and  passenger  entered  upon,  the  carrier  is  answerable  for  all 
consequences  to  the  passenger  of  the  wUlful  misconduct  or  neg- 
ligence of  the  persons  employed  by  it  in  the  execution  of  the 
contract  which  it  has  undertaken  towards  the  passenger.  This 
is  a  reasonable  and  necessary  rule,  which  has  been  upheld  by 
this  court  in  many  cases,  of  which  Weed  v.  Rail/road  Co.,  17 
]Sr.  Y.  362  ;  Hamilton  v.  Railroad  Co.,  53  N.  Y.  25  ;  Stewart 
V.  Railroad  Co.,  90  N.  Y.  588  ;  and  Dwinelle  v.  Railroad  Co., 
120  N.  Y.  117,  are  sufficient  instances. 

What  materially  distinguishes  the  present  from  the  Mulligan 
Case  is  that  there  the  servant  of  the  company  was  not  acting 
for  the  protection  of  the  company's  interests,  but  went  quite 
outside  of  the  hne  of  his  duty  to  perform  a  supposed  service  to 
the  community,  by  procuring  the  arrest  of  criminals  whom  he 
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kneAV  the  authorities  were  endeavoring  to  apprehend.  That  did 
not  enter  into  the  transaction  of  his  employer's  business,  whereas 
here  the  ticket  agent  clearly  was  engaged  about  the  company's 
affairs,  but,  in  the  belief  of  the  jury,  unla'wfully  detained  the 
plaintifl,  and  insulted  her  by  slandering  her  character.  It  is 
needless  to  consider  the  case  of  Mali  v.  Lord,  39  N".  Y.  381,  so 
much  rehed  upon  by  the  appellant.  There  is  no  parallel  be- 
tween the  case  of  a  clerk  in  a  store,  who  has  a  person  arrested 
and  searched  upon  suspicion  of  a  theft,  and  whose  general  em- 
ployment could  not  warrant  such  an  act,  and  the  present  case, 
of  an  agent  who  is  considered  to  be  invested  by  the  carrier  Avith 
a  discretion  and  a  duty  in  matters  of  his  employment,  from 
which  an  authority  is  inferable  to  do  whatever  is  necessary 
about  it.  Though  injury  and  insults  are  acts  in  departure  from 
the  authority  conferred  or  implied,  nevertheless,  as  they  occur 
in  the  course  of  the  employment,  the  master  becomes  responsi- 
ble for  the  wrong  committed.  Judge  Andrews,  in  Bounds  v. 
Hail/road  Co.,  64  N.  Y.  129,  points  out  the  distinguishing  prin- 
ciple of  these  cases,  and  refers  to  Mali  v.  Lord  in  the  course  of 
his  opinion.  .  .  . 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


Johnson  v.  I^indsat. 

(1891.— Appeal  Cases  371.) 


Action  for  damages  in  respect  of  personal  injury  caused  by 
the  neghgence  of  defendant's  workmen.  Defence  that  plaintiff 
was  a  feUow  servant  with  such  workmen. 

Plaintiff  was  engaged  and  paid  by  Iliggs  &  IIUl  who  were 
contractors  for  building  a  block  of  dwellings,  and  at  the  time  of 
the  injury  was  clearing  away  rubbish  pursuant  to  their  orders. 
Defendant's  workmen  were  engaged  and  paid  by  them,  and 
neither  they  nor  their  -workmen  received  nor  Avere  bound  to 
receive  directions  from  Iliggs  &  IliU,  nor  to  submit  to  their  con- 
trol. They  had  no  contract  with  Iliggs  &  IliU,  but  contracted 
directly  with  the  OAATier  for  their  work,  which  consisted  of  fire- 
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proof  flats  and  floors  of  concrete  for  laundry  purposes  in  said 
dwellings,  to  be  completed  mth  "  Lindsay  "  system.  Their  work- 
men were  raising  buckets  of  concrete  to  the  topmost  story,  in 
performance  of  this  contract,  when  through  the  negligence  of 
such  workmen  a  bucket  feU  upon  and  injured  the  plaintiff. 

At  the  trial  the  jury  found  a  verdict  for  £52,  10s,  which  was 
set  aside  by  the  Queen's  Bench  Division  on  the  ground  that 
plaintiff  and  defendant's  workmen  were  engaged  in  a  common 
employment,  and  this  judgment  was  affirmed  by  the  Court  of 
Appeal.     (23  Q.  B.  D.  508.) 

LoED  Heeschell.  The  only  other  facts  necessary  to  be  stated 
are  that  there  were,  as  far  as  appears,  no  communications  between 
Higgs  &  HiU  and  Lindsay  &  Co.  before  the  latter  commenced 
their  work,  and  that  it  was  the  architect  who  advised  them  that 
the  buildings  were  sufficiently  advanced  to  enable  them  to  com- 
mence the  work  for  which  they  had  given  him  an  esthnate.  It 
should  be  added  that  the  payments  were  made  to  Liadsay  &  Co. 
through  Higgs  &  Hill,  and  that  at  the  time  when  the  accident 
happened  the  appellant  was  not  engaged  about  the  work  included 
in  Lindsay  &  Co.'s  contract.  Upon  this  state  of  facts  it  is,  I 
think,  clear  that  the  appellant  was  in  no  sense  the  servant  of 
Lindsay  &  Co.  It  foUows,  therefore,  that  if  it  is  essential  to  the 
defence  of  common  employment  that  the  person  suing  should 
himseLE  be  the  servant  of  the  master  by  whose  servants'  negh- 
gence  the  injury  has  been  caused,  the  defence  cannot  be  sus- 
tained in  the  present  case.  And  upon  a  review  of  the  authorities, 
I  am  unable  to  entertain  any  doubt  that  this  is  essential.  Lord 
Cranworth,  in  deUvering  his  opinion  in  this  house,  in  the  case 
of  the  Bartonshill  Goal  Gonvpany  v.  Eeid,  3  Macq.  266,  295,  thus 
states  the  rule  estabhshed  in  this  country :  "  "When  several  work- 
men engage  to  serve  a  master  in  a  common  work,  they  know  or 
ought  to  know  the  risks  to  which  they  are  exposing  themselves, 
including  the  risks  of  carelessness,  against  which  their  employer 
cannot  secure  them,  and  they  must  be  supposed  to  contract 
^vith  reference  to  such  risks."  The  law  is  laid  down  in  substan- 
tially the  same  terms  by  Lord  Blackburn  in  Ilowells  v.  Landare 
Steel  Gompomy,  Law  Rep.  10  Q.  B.  62,  and  Lord  Chief  Justice 
Erie  in  Hall  v.  Johnson,  3  H.  &  C,  at  p.  595,  who,  in  dehvering 
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the  judgment  of  the  Exchequer  Chamber,  said :  "  The  case  falls 
mthin  the  prmciple  estabUshed,  not  only  in  this  country  but  also 
in  Scotland,  Ireland,  and  America,  that  a  servant  when  he 
engages  to  serve  a  master  undertakes  as  between  himself  and  his 
master  to  run  all  the  ordinary  risks  of  the  service  including  neg- 
ligence on  the  part  of  a  fellow  servant,  when  he  is  acting  in  the 
discharge  of  his  duty  as  a  servant  of  him  who  is  the  common 
master  of  both."  And  in  the  recent  case  of  Stowmson  v.  Nortli 
Eastern  Tiailway  Com.pa/ivy,  3  Ex.  D.,  at  pp.  348,  349,  Lord 
Bramwell  said :  '•  "We  must  consider  what  obhgation  a  servant 
takes  upon  himself ;  it  is  sometimes  said  that  he  contracts  to 
take  upon  himself  the  risks  of  his  service ;  but  the  proposition 
may  also  be  stated  as  f  oUows,  namely,  that  he  has  not  stipulated 
for  a  right  of  action  against  his  master  if  he  sustains  damages 
from  the  negligence  of  a  fellow  servant.  The  two  forms  of  the 
proposition  seem  to  me  substantially  the  same ;  in  either  case  it 
is  necessary  to  prove  that  a  relation  has  been  established  between 
the  person  who  complains  and  the  master  of  the  person  who  does 
the  injury."  The  present  master  of  the  roUs  in  the  same  case 
thus  expressed  himself :  "  I  think  that  the  authorities  bear  out 
the  proposition  laid  down  in  the  Exchequer  Di-^Tsion,  that  in 
order  to  give  rise  to  the  exemption  there  must  be  a  common 
employment  and  a  common  master.  It  is  not  necessary  that 
there  should  be  a  common  service  for  a  definite  time  or  at  fixed 
wages,  for  the  exemption  exists  in  the  case  of  volunteers  and  of 
other  persons,  where  plainly  there  has  been  no  contract  for  pay- 
ment. A  volunteer  jjuts  himself  under  the  control  of  another 
person  and  in  respect  of  that  other  person  he  is  for  the  tune  being 
in  the  position  of  a  servant." 

These  authorities  are  suificient  to  establish  the  proposition  that 
unless  the  person  sought  to  be  rendered  liable  for  the  negligence 
of  his  servant  can  show  that  the  person  so  seeking  to  make  him 
liable  was  himself  in  his  service,  the  defence  of  common  employ- 
ment is  not  open  to  him.  Such  service  need  not,  of  course,  be 
permanent  or  for  any  defined  term.  The  general  servant  of  A 
may  for  a  time  or  on  a  particular  occasion  be  the  servant  of  B, 
and  a  person  who  is  not  under  any  paid  ^contract  of  service  may 
nevertheless  have  put  himself  under  the  ""Hrol  of  an  employer 
to  act  in  the  capacity  of  servant,  so  as  to  bfe  regarded  as  such. 
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This,  as  has  been  pomted  out,  is  the  position  of  a  volunteer.  But 
it  is  obvious  that  if  the  exemption  results  as  it  does  according 
to  the  authorities  I  have  cited,  from  the  injured  person  having 
undertaken,  as  between  himself  and  the  person  he  serves,  to  bear 
the  risks  of  his  fellow  servant's  neghgence,  it  can  never  be  appli- 
cable when  there  is  no  relation  between  the  parties  from  which 
such  an  undertaking  can  be  imphed.  There  are  other  considera- 
tions which  point  in  the  same  direction.  It  must  be  remembered 
that  whilst  a  servant  contracts  with  his  master  to  bear  the  risks 
of  the  neghgence  of  his  fellow  servants,  there  is,  as  has  been  more 
than  once  laid  down,  a  corresponding  duty  on  the  part  of  the 
employer  to  take  due  care  to  select  competent  servants.  And  it 
would  be  most  unreasonable  to  hold  that  he  is  exempt  from  ha- 
bility  for  his  servants'  neghgence  in  any  case  where  he  is  not 
under  this  obligation.  But  1  do  not  see  how  such  an  obhgation 
can  arise  otherwise  than  from  some  contractual  relation.  The 
obhgation  and  the  exemption  appear  to  me  to  be  correlative  and 
to  be  imphed  from  the  relation  of  master  and  servant  created 
between  the  parties.  The  language  used  by  Lord  Cairns  in 
Wilson  V.  Merry,  Law  Eep.  1  H.  L.  Sc.  326,  331,  332,  Was  much 
pressed  upon  your  Lordships.  It  appears  to  have  been  supposed 
to  countenance  a  Avider  exemption  than  is  to  be  deduced  from 
the  other  authorities  to  which  I  have  referred.  Lord  Cairns,  in 
dehvering  his  opinion  in  the  House,  said :  "  I  would  only  add  to 
this  statement  of  the  law,  that  I  do  not  think  the  habihty  or  non- 
liability of  the  master  to  his  workmen  can  depend  upon  the  ques- 
tion whether  the  author  of  the  accident  is  not,  or  is,  in  any 
technical  sense  the  fellow  workman  or  coUaborateur  of  the  suf- 
ferer. In  the  majority  of  cases  in  which  accidents  have  occurred 
the  neghgence  has  no  doubt  been  the  neghgence  of  a  fellow 
workman ;  but  the  case  of  the  fellow  workman  appears  to  me 
to  be  an  example  of  the  rule,  and  not  the  rule  itself.  The  rule, 
as  I  think,  must  stand  on  higher  and  broader  grounds."  But  it 
is  clear  to  my  mind  that  when  Lord  Cairns  used  this  language  he 
was  only  intending  to  repudiate  the  contention  put  forward  by 
the  appellant  in  that  case,  that  the  rule  appHed  exclusively  to 
workmen  of  the  same  grade  actually  employed  in  a  common 
labor,  and  had  no  application  where  the  person  whose  negh- 
gence was  complained  of  was  in  the  position  of  a  manager  not 
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taking  part  in  manual  labor,  Tvho  Avas  in  fact  the  employer's 
alter  ego.  Other  passages  in  the  noble  and  learned  Lord's  opinion 
indicate,  I  think  clearly,  that  he  did  not  intend  to  state  the  lavy 
dijBFerently  from  Lord  Cranworth,  whose  opinion  in  the  Barton- 
shill  Goal  Company  v.  Eeid,  3  Macq.  266,  he  quotes  -\vith  approval. 
It  is  said  however  that  the  case  of  Wiggett  v.  Fox,  11  Ex.  832, 
is  decisive  in  favor  of  the  respondents,  and  this  view  was  adopted 
in  the  courts  below.  With  deference  to  the  learned  judges  who 
have  entertaiued  this  view,  I  am  quite  unable  to  concur  in  it. 
If  the  law  there  laid  down  would  determine  the  present  case  in 
favor  of  the  respondents,  1  should  feel  bound  to  reject  it  as 
inconsistent  with  all  the  other  English  authorities.  The  plaintiff 
in  Wiggett  v.  Fox,  11  Ex.  832,  was  the  administratrix  of  a  ser- 
vant of  a  sub-contractor  who  had  been  employed  by  the  defend- 
ants to  do  a  part  of  the  work  included  in  their  contract.  It  was 
held  that  he  was  a  fellow  servant  of  the  servant  of  the  defend- 
ants whose  neghgence  caused  him  injury ;  that  the  sub-contractor 
and  his  servants  had  become  the  servants  of  the  contractor. 
The  ground  of  this  decision  was  explained  by  Baron  Channell 
in  Abraham  v.  Reynolds,  5  H.  &  N.  1^3,  150,  to  be  that  it  was 
proved  that  the  deceased  was  paid  by  the  defendants  and  that 
the  defendants  had  a  control  over  and  power  to  dismiss  the 
deceased,  though  engaged  by  the  sub-contractor.  It  is  unneces- 
sary to  consider  whether  the  view  of  the  facts  was  correct, 

I  though  the  propriety  of  the  decision  has  been  more  than  once 
doubted,  and  notably  by  Lord  Chief  Justice  Cockburn  in  BourTce 
V.  White  Moss  Colliery  Company,  2  C.  P.  D.  205,  208 ;   for  a 

\  decision  resting  on  such  a  view  of  the  facts  can,  as  it  seems  to 
me,  have  no  application  to  the  present  case.  In  the  first  place, 
I  do  not  think  that  Lindsay  &  Co.  were  sub-contractors  under 
Higgs  &  HiR ;  I  think  they  had  an  independent  contract  with 
those  who  were  employing  Higgs  &  Hill.  In  the  second  place 
even  if  they  are  to  be  regarded  as  in  some  sense  sub-contractors 
under  Higgs  &  Hill,  I  think  it  is  impossible  to  say  that  the 
serv^ants  of  liiggs  &  HOI  were  the  servants  of  Lindsay  &  Co., 
or  that  they  had  put  themselves  under  the  control  of  Lindsay 
&  Co.,  to  act  as  their  servants,  or  were  in  any  way  acting  as  such 
at  the  time  of  the  accident.  It  only  remains  for  me  to  notice 
the  recent  Scotch  decision  in  the  case  of  Woodhead  v.  Gartness 
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Mineral  CoTnparvy,  4  So.  Sess.  Cas.,4th  series,  469,  which  was 
naturally  much  relied  on  by  the  respondents.  Lord  Justice  Lopes 
stated  in  the  court  below,  I  think  quite  correctly,  that  the  decision 
carried  the  principle  of  common  employment  much  further  than 
was  warranted  by  any  of  the  Enghsh  authorities.  And  it  appears 
to  me  to  be  a  development  of  the  doctrine  which  is  really  in  antag- 
onism with  cases  which  have  been  decided  in  this  country.  It 
eliminates  altogether  the  element  that  the  injured  man  and  the 
man  doing  the  injury  must  be  in  the  employ  of  a  common  mas- 
ter, and  treats  as  unimportant  that  which  I  consider  to  be  of  the 
essence  of  the  exemption,  that  is  to  say,  the  mutual  undertaking 
between  the  employer  and  employed  to  be  implied  from  the 
relationship  of  master  and  servant  constituted  between  them.  I 
think  the  judgment  appealed  from  ought  to  be  reversed  and  the 
judgment  entered  for  the  plaintiff  restored,  and  I  so  move  your 
Lordships. 


The  Peteel. 

(Law  Reports,  Probate  Division,  320.  — 1893.) 

The  President  (Sm  Feancis  H.  Jeune).  On  January  5, 
1 893,  the  Petrel  came  into  collision  with  the  Cormorant  and 
the  Cormoramb  was  sunk.  The  owners  qf  both  vessels  are  the 
General  Steam  Navigation  Company.  It  is  admitted  that  the 
collision  was  caused  by  the  negligence  of  those  navigating  the 
Petrel,  and  it  is  proposed  to  pay  into  court  the  sum  for  which 
the  owners  of  the  Petrel  are  liable.  The  first  question  is 
whether  the  master,  officers  and  crew  of  the  Cormorant  can 
claim  against  this  fund  in  respect  to  their  effects  lost  in  that 
vessel.  It  is  said  that  they  cannot,  by  reason  of  their  common 
employment  vsdth  the  master,  officers,  and  crew  of  the  Petrel. 

No  doubt  the  captain  and  crew  of  the  Cormorant  had  a  com- 
mon master  with  the  captain  and  crew  of  the  Petrel ;  but  were' 
they  in  common  employment  with  each  other  ?  It  is  remark- 
able that  although  propositions  of  law  defining  common  em- 
ployment and  recognizing  its  limitations  have  more  than  once 
been  laid  down,  and  have  been  illustrated  by  instances  in  which 
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common  employment  has  been  held  to  exist,  there  appears  to 
be  no  decided  case  in  the  EngHsh  courts  (there  are  several  in 
the  Scotch  courts)  in  which  upon  consideration  of  the  tests  of  it, 
common  employment  has  been  negatived.     The  general  prin- 
ciples of  the  law  of  common  employment  were  fuUy  laid  down 
in  the  first  case  on  the  subject.  Priestly  v.  Fowler,  3  M.  &  "W.  1, 
in  1837.     But  I  think  that  the  most  complete  exposition  of  what 
constitutes  common  employment  is  to  be  found  in  the  great 
judgment  of  Shaw,  C.  J.,  of  Massachusetts,  in  Fa/rwell  v.  Bos- 
ton Railroad  Corporation,  4  Metcalf,  49,  quoted  at  length  in 
3  Macq.  H.  L.  C.  316,  which,  no  doubt,  materially  influenced 
the  House  of  Lords  in  the  case  of  BartonshUl  Coal  Co.  v.  Reid, 
3  Macq.  H.  L,  C  266,  in  which,  reversing  the  decision  of  the 
Court  of  Session,  their  Lordships  held  that  a  miner  laboring  in 
a  mine  was  in  common  employment  A\ath  the  engine-driver  by 
whom  the  cage  was  worked.     Two  phrases  of  Shaw,  C.  J., 
jindicate  his  view  of  the  test  of  common  e^aployment.     One  lays 
•down  that  h^  wV'^     '.'^  -6^'^  i^^  the  employment  of  another  for 
„iBpe&^pvjrr5rlnai.oo  of  specified  services  "  takes  upon  himself  the 
iBiaitural  risks  and  perils  incident  to  the  performance  of  such 
rserrices,"  and  the  other  refers  to  the  condition  of  the  safety 
.of  easjh  servant  depending  much  on  the  care  and  skQl  with 
which  each  shall  perform  his  appropriate  duty.     This  view  was 
^adopted  by  Blackburn,  J.,  in  a  judgment  affirmed  by  th.e  Ex- 
ichequer  Chamber  {Morgan  v.  Yale  of  Neath  Ry.  Co.,  5  p.  '&  S. 
570,  at  p.  580 ;  Law  Rep.,  1  Q.  B.  149)  in  these  words :  "  I  quite 
.agree  that  it  is  necessary  that  the  employment  must  be  common 
in  this  sense,  that  the  safety  of  the  one  servant  must  in  the  ordi- 
nary a,jid  natural  course  of  things  depend  on  the  care  and  skill 
,  of  the  others.     This  includes  almost  if  not  every  case  in  which 
the  servants  are  employed  to  do  joint  woric,  but  I  do  not  think 
/it  is  limited  to  such  cases.     There  are  manj^  cases  where  the 
immediate  object  on  which  the  one  servant  is  employed  is  verv 
dissimilar  from  that  on  which  the.  other  is  employed,  and  vet 
the  risk  of  injury  from  the  neghgence  of  the  one  is  so  much  a 
1  natural  and  neoessaary  consequence  of  the  employment  whicli 
,the  other  accepts,  .that  it  must  be  included  in  the  risks,  which 
;are  to  be  considered  in  his  wages."     On  this  principle,  it  hav- 
,mg  been  prenously  .decided  in  Hutchinson  v.  York,  etc.,  Ry. 
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Co.,  5  Ex.  343,  that  the  engine-driver  of  a  train  and  a  servant 
of  the  company  carried  in  the  train,  were  in  common  emploj"^- 
ment,  it  was  held  that  a  carpenter  repairing  a  turntable  was  in 
common  employment  with  shunters  working  traffic  in  connec- 
tion vsdth  it.  The  view  of  Shaw,  C.  J.,  appears  again  to  have 
been  followed  in  Lcmell  v.  Howell,  1  C.  P.  D.  161,  in  which  the 
principle  approved  was  that  the  servant  accepts  the  ordinary 
risk  incident  to  his  service.  The  principle  of  safety  being 
dependent  "  in  the  ordinary  and  natural  course  of  things  "  on 
the  skiU  and  care  of  the  feUow-servant,  and  of  "  risk  of  injury 
being  a  natural  and  necessary  consequence"  of  his  want  of 
sldll  or  care,  is  consistent  with,  though  perhaps  more  exact 
than,  the  test  suggested  by  Lord  Chebnsford  in  the  case  of  the 
Bartonshill  Coal  Co.  v.  McGuire,  3  Macq.  H.  L.  C.  300,  at 
p.  307,  from  the  negative  point  of  view,  that  common  employ- 
ment does  not  ejdst  when  injurj'^  happens  to  the  servant  "  on 
occasions  foreign  to  his  employment,"  or  to  servants  engaged 
"  in  different  departments  of  duty." 

It  was  suggested  in  argument  before  me  with  reference  to  the 
case  of  Cha/rles  v.  Taylor,  3  C.  P.  D.  492,  that  the  physical  con- 
tiguity of  the  employments  constitutes  a  test.  But,  as  Shaw,  C.  J., 
points  oat,  this  does  not  afford  a  distinction  on  which  a  practical 
rule  can  be  estabhshed.  In  all  cases  the  immediate  instrument 
of  physical  injury  must  be  contiguous  to  the  person  injured. 
And  in  most  cases  the  person  who  causes  physical  injury  is  not 
far  from  the  person  to  whom  it  results.  But  I  suppose  that  the 
signalman  at  one  end  of  a  rifle  range  is  clearty  in  common 
employment  with  the  marker  at  the  other,  when  the  two  have 
a  common  master ;  and,  to  give  a  stronger  instance,  a  servant 
who  unsldllfully  packs  dynamite  in  a  factory,  and  another  who 
in  unpacking  it  at  a  distant  warehouse  is  injured  by  its  explosion, 
are  clearly  in  common  employment.  On  the  other  hand,  mere 
contiguity,  if  unusual  or  accidental,  would  not  be  consistent  -with 
common  employment.  I  doubt,  also,  if  "  one  common  object '' 
—  the  phrase  emphasized  by  Bramwell,  B.,  in  Waller  v.  South  ' 
Eastern  Ry.  Co.,  2  H.  &  C.  102,  at  p.  112,  supplies  an  exact 
criterion.  As  Blackburn,  J.,  points  out,  there  may  be  common 
employment,  though  the  immediate  object  of  the  labor  of  tlie 
two  servants  be  very  different,  and  if  the  common  object  be 
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remote,  such  as  that  of  making  money  for  the  employer  (the 
sole  nexus  of  employment  suggested  as  existing  between  the 
two  captains  in  this  case),  there  may  be  no  common  employment. 
If  a  person  carried  on  the  occupation  of  a  banker  and  brewer  in 
different  localities,  and  his  bill  clerk  was  run  over  by  his  dray- 
man, it  would  be  strange  to  say  that  the  two  were  servants  in 
common  employment.  I  think,  therefore,  that  probably  no  more 
complete  definition  can  be  formulated  than  is  afforded  by  the 
language  of  Blackburn,  J.  The  consideration  that  the  risk  of 
injury  to  the  one  servant  is  a  natural  and  necessary  consequence 
of  misconduct  in  the  other  implies  that  the  skill  and  care  of  the 
one  is  of  special  importance  to  the  other  by  reason  of  the  rela- 
tions between  their  services.  Cjried  by  this  principle,  can  it  be 
said  that  the  safety  of  the  captain  of  one  ship  of  a  company  is  in  the 
ordinary  and  natural  course  of  things,  dependent  on  the  skill  and 
care  of  the  captain  of  another  ship  of  the  same  company,  or  that 
injury  by  the  neghgehce  of  one  is  an  ordinary  risk  of  the  service 
of  the  other  ?  In  some  cases  it  might  be  perhaps ;  for  example, 
it  might  if  all  the  ships  of  the  company  were  in  the  habit  of 
meeting  in  the  same  dock  and  the  safety  of  each  thus  bqcanie, 
in  the  ordinary  course  of  things,  dependent  on  the  skill  with 
which  the  other  was  navigated.  But  in  regard  to  navigation 
on  the  high  seas  or  in  the  estuary  of  the  Thames,  would  a  cap- 
tain of  one  ship  of  the  General  Steam  Navigation  Company 
have  more  reason  to  be  interested  in  the  skill  of  a  captain  of 
another  ship  of  the  Co.  than  in  that  of  the  masters  of  the  myriad 
other  craft  in  whose  vicinity  he  might  happen  to  navigate  ?  By 
no  reasonable  supposition  can  it  be  imagined  that  he  would.  / 1 
think  therefore  that  these  two  captains  were  not  in  common 
employment.^ 

1  Cf.  Van  Avery  v.  Ey.  Co.,  35  Fed.  K.  40. 


CH.  IV.  §  2.]  GUOVE  V.  VAN  DUYN.  II7 


CHAPTEE  lY. 
EXCEPTIONS,  SECTION  2.    JUDICIAL  ACTS. 


Geove  v.  Van  Dittk. 

(44  N.  J.  L.  654.  — 1882.) 

This  was  an  action  for  trespass  for  assault  and  unlawful 
imprisonment.  The  defendant,  Cornelius  Yan  Duyn,  pleaded 
the  general  issue  of  not  guilty  to  the  declaration,  which  was 
in  its  usual  form  in  trespass,  for  assault  and  unlawful 
imprisonment. 

The  defendant,  Charles  L.  Stout,  also  pleaded  the  general 
issue  to  the  said  declaration,  and  gave  the  notice  of  special 
matter  in  evidence  under  said  plea,  setting  up  that  he  was 
one  of  the  justices  of  the  peace  of  the  county  of  Middlesex, 
and  that  upon  the  sworn  complaint  of  Cornelius  Yan  Duyn, 
he  issued  his  warrant  in  the  ordinary  form,  directing  the  per- 
sons named  in  the  complaint  to  be  brought  before  him  to 
answer;  and  such  three  persons  having  been  arrested  by  a 
constable,  on  such  warrant,  and  being  brought  before  said 
justice,  and  having  waived  an  examination,  were  by  him 
committed  to  the  jail  of  the  county  for  the  cause  mentioned 
in  the  complaint,  to  await  the  action  of  the  next  grand  jury. 
Having  given  bail  the  next  day  the  persons  so  arrested  were 
discharged,  and  thereupon  one  of  them,  William  H.  Grove, 
Jr.,  brought  this  suit  in  trespass  for  the  above  mentioned  im- 
prisonment. At  the  trial  the  plaintiff  was  nonsuited,  and  to 
review  that  judgment  this  writ  of  error  was  brought. 

For  the  plaintiff  in  error,  A.  V.  Schench  and  K  T.  Oreen. 

For  the  defendants  in  error,  J.  H.  Stewart. 
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The  opinion  of  the  court  was  delivered  by 

Beasley,  Ch.  J.  Most  of  the  general  principles  of  law  per- 
taining to  that  branch  of  this  controversy  which  relates  to  the 
alleged  liability  of  the  defendant  in  this  suit,  who  was  a  jus- 
tice of  the  peace,  are  so_completely  settled  as  not  to  be  open 
to  discussion.  The  doctrine  that  an  action  will  not  lie  against 
a  judge  for  a  wrongful  cominitraent,  or  for  an  erroneous 
judgment,  or  for  any  other  act  made  or  done  by  him  in  his 
judicial  capacity,  is  as  thoroughly  established  as  are  any  other 
of  the  primary  maxims  of  the  law.  Such  an  exemption  is 
absolutely  essential  to  the  very  existence,  in  any  valuable  form, 
or  of  the  judicial  office  itself ;  for  a  judge  could  not  be  either 
respected  or  independent  if  his  motives  for  his  official  actions 
or  his  conclusions,  no  matter  how  erroneous,  could  be  put  in 
question  at  the  instance  of  every  malig-nant  or  disappointed 
suitor.  Hence  we  find  this  judicial  immunity  has  been  con- 
ferred by  the  laws  of  every  civilized  people.  That  it  exists  in 
this  State  in  its  fullest  extent,  has  been  repeatedly  declared  by 
our  own  courts.  Such  was  pronounced  by  the  Supreme  Court 
to  be  the  admitted  principle  in  the  case  of  Little  v.  Moore,  1 
South.  75 ;  Taylor  v.  Doremus,  1  Harr.  473 ;  Mangold  v.  Thorpe, 
i  Yroom,  134 ;  and  by  this  court  in  Zqfius  v.  Traz,  14  Vroom, 
667.  To  this  extent  there  is  no  uncertainty  or  difficulty  what- 
ever in  the  subject. 

But  the  embarrassment  arises  where  an  attempt  is  made  to 
express  with  perfect  definiteness  when  it  is,  that  acts  done  by 
a  judge  and  which  purport  to  be  judicial  acts,  are  such  within 
the  meaning  of  the  rule  to  which  reference  has  just  been 
made. 

It  is  said  everywhere  in  the  text-books  and  decisions,  that 
the  officer,  in  order  to  entitle  himself  to  claim  the  immunity 
that  belongs  to  judicial  conduct,  must  restrict  his  action  within 
the  bounds  of  his  jurisdiction,  and  jurisdiction  has  been  defined 
to  be  "  the  authority  of  the  law  to  act  officially  in  the  partic- 
ular matter  in  hand."  (Cooley  on  Torts,  417.)  But  these  max- 
ims, although  true  in  a  general  way,  are  not  sufficiently  broad 
to  embrace  the  principle  of  immunity  that  appertains  to  a  court 
or  judge  exercising  a  general  authority.    Their  defect  is  that 


CH.  IV.  §  2.]  GROVE  V.  VAN  DUYN.  119 

they  leave  out  of  the  account  all  those  cases  iu  which  the 
officer  in  the  discharge  of  his  public  duty  is  bound  to  decide 
whether  or  not  a  particular  case,  under  the  circumstances  as 
presented  to  him,  is  within  his  jurisdiction,  and  he  falls  into 
error  in  arriving  at  his  conclusion.  In  such  instance,  the  judge, 
in  point  of  fact  and  law,  has  no  jurisdiction  according  to  the 
definition  just  given,  over  "  the  particular  matter  in  hand," 
and  yet,  in.  my  opinion,  very  plainly  he  is  not  responsible  for 
the  results  that  wait  upon  his  mistake.  And  it  is  upon  this 
precise  point  that  we  find  confusion  in  the  decisions.  There 
are  certainly  cases  which  hold  that  if  a  magistrate  in  the  reg- 
ular discharge  of  his  functions,  causes  an  arrest  to  be  made 
under  his  warrant  on  a  complaint  which  does  not  contain  the 
charge  of  a  crime  cognizable  by  him,  he  is  answerable  in 
an  action  for  the  injury  that  has  ensued.  But  I  think  these 
cases  are  deflections  from  the  correct  rule,  they  make  no  al- 
lowance for  matters  of  doubt  and  difficulty.  If  the  facts 
presented  for  the  decision  of  the  justice  are  of  uncertain 
signification  with  respect  to  their  legal  effect,  and  he  decides 
one  way,  and  exercises  a  cognizance  over  the  case;  if  the 
superior  court  in  which  the  question  arises  in  a  suit  against 
the  justice  differs  vsdth  him  on  this  close  legal  question,  is  he 
open,  by  reason  of  his  error,  to  an  attack  by  action  ?  If  the 
officer's  exemption  from  liability,  is  to  depend  on  the  question 
whether  he.  had  jurisdiction  over  the  particular  case,  it  is  clear 
that  such  officer  is  ofren  liable  under  such  conditions,  because 
the  higher  court,  in  deciding  a  doubtful  point  of  law,  may 
have  declared  that  some  element  was  wanting  in  the  com- 
plaint which  was  essential  to  bring  this  case  within  the  judicial 
competency  of  the  magistrate.  But  there  are  many  decisions 
which,  perhaps,  without  defining  any  very  clear  rule  on  the 
subject,  have  maintained  that  the  judicial  officer  was  not  liable 
under  such  conditions.  The  very  copious  brief  of  the  counsel 
of  the  defendants  abounds  in  such  illustrations.  As  an  ex- 
ample, we  may  refer  to  the  old  case  of  Gwynne  v.  Foole,  2 
Lutw.  387,  in  which  it  was  held  that  the  justice  was  justified 
because  he  had  reason  to  helieve  that  he  had  jurisdiction,  al- 
though there  was  an  arrest  in  an  action  which  arose  out  of  the 
justice's  jurisdiction.     This  case  has  been  since  approved  in 
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Kemp  V.  Neville,  10  C.  B.  (IST.  S.)  550.  Here,  if  the  test  of 
official  liability  had  been  the  mere  fact  of  the  right  to  take 
cognizance  over  the  particular  matter  in  hand,  considered  in 
the  light  of  strict  legal  rules,  this  decision  would  have  been 
the  opposite  of  what  it  is.  In  the  same  way  the  subject  is 
elucidated  in  Brittain  v.  Kinnard,  1  B.  &.  B.  432,  the  facts 
being  a  conviction  by  a  justice  of  a  person  of  having  gun- 
powder in  a  certain  hoat,  a  special  act  authorizing  the  detention 
of  any  suspected  ioat ;  and  when  the  magistrate  was  sued  in 
trespass  for  an  illegal  conviction,  it  was  declared  that  the 
plaintiff,  in  order  to  show  the  defendant's  want  of  cogni- 
zance over  the  proceedings  leading  to  the  conviction,  could  not 
give  evidence  that  the  craft  in  question  was  a  vessel  and  not 
a  boat,  because  the  justice  had  judicially  determined  that 
point.  And  in  this  case  likewise,  the  test  of  jurisdiction  in 
the  magistrate  in  point  of  fact  and  of  law,  was  rejected ;  an 
inquiry  into  the  authority,  by  force  of  which  the  proceedings 
had  been  taken,  being  disalloy('ed  for  the  reason  that  such  ques- 
tion had  been  passed  by  the  magistrate  himself,  the  point  be- 
ing before  him  for  adjudication.  The  same  doctrine  was  pro- 
mulged  in  explicit  and  forcible  terms  by  Mr.  Justice  Field, 
delivering  the  opinion  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Bradley  v.  Fisher,  13  Wall.  335,  this  be- 
ing his  language  :  "  If  a  judge  of  criminal  court,  invested  with 
general  criminal  jurisdiction  over  offences  committed  within  a 
certain  district,  should  hold  a  particular  act  to  be  a  public  offence, 
which  it  is  not,  and  proceed  to  the  arrest  and  trial  of  a  party 
charged  with  such  act,  ...  no  personal  liability  to  civil  ac- 
tion for  such  acts  would  attach  to  the  judge,  although  those  acts 
would  be  in  excess  of  his  jurisdiction,  or  of  the  jurisdiction  of 
the  court  held  by  him  ;  for  these  are  particulars  for  his  judicial 
consideration,  whenever  this  general  jurisdiction  over  the  sub- 
ject matter  is  invoked." 

These  decisions,  in  my  estimation,  stand  upon  a  proper 
footing,  and  many  others  of  the  same  kind  might  be  referred 
to,  but  such  course  is  not  called  for,  as  it  must  be  admitted 
that  there  is  much  contrariety  of  results  in  this  field,  and  the 
references  above  given  are  amply  sufficient  as  illustrations  for 
my  present  purposes.     The  assertion,  I  think,  may  be  safely 
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made,  that  the  great  weight  of  judicial  opinion  is  in  opposi- 
tion to  the  theory  that  if  a  judge,  as  a  matter  of  law  and 
fact,  has  not  jurisdiction  over  the  particular  case,  that  thereby, 
in  all  cases,  he  incurs  the  liability  to  be  sued  by  any  one 
injuriously  afiFected  by  his  assumption  of  cognizance  over  it. 
The  doctrine  that  an  officer  having  general  powers  of  judica- 
ture, must,  at  his  peril,  pass  upon  the  question,  which  is  often 
one  diilicult  of  solution,  whether  the  facts  before  him  place 
the  given  case  under  his  cognizance,  is  as  unreasonable  as  it  is 
impolitic.  Such  a  regulation  would  be  applicable  alike  to  all 
courts  and  to  all  judicial  officers  acting  under  a  general  au- 
thority, and  it  would  thus  involve  in  its  liabilities  all  tribunals 
except  those  'Of  last  resort.  It  would  also  subject  to  suit  per- 
sons participating  in  the  execution  of  orders  and  judgments 
rendered  in  the  absence  of  a  real  ground  of  jurisdiction.  By 
force  of  such  a  rule,  if  the  Supreme  Court  of  this  State, 
upon  a  writ  being  served  in  a  certain  manner,  should  declare 
that  it  acquired  jurisdiction  over  the  defendant,  and  judgment 
should  be  entered  by  default  against  him,  and  if,  upon  error 
brought,  this  court  should  reverse  such  judgment  on  the 
ground  that  the  service  of  the  writ  in  question  did  not  give 
the  inferior  court  jurisdiction  in  the  case,  no  reason  can  be 
assigned  why  the  justices  of  the  Supreme  Court  should  not  be 
liable  to  suit  for  any  injurious  consequence  to  the  defendant 
proceeding  from  their  judgment.  As  I  have  said,  in  my  judg- 
ment, the  jurisdictional  test  of  the  measure  of  judicial  re- 
sponsibility must  be  rejected. 

Nevertheless,  it  must  be  conceded  that  it  is  also  plain  that  in 
many  cases  a  transgression  of  the  boundaries  of  his  jurisdiction 
by  a  judge,  will  impose  upon  him  a  liability  to  an  action  in  favor 
of  the  person  who  has  been  injured  by  such  excess.  If  the  magis- 
trate should,  of  his  own  motion,  without  oath  or  complaint  being 
made  to  him,  on  mere  hearsay,  issue  a  warrant  and  cause  an 
arrest  for  an  illegal  larceny,  it  cannot  be  doubted  that  the  per- 
son so  illegally  impi-isoned  could  seek  redress  by  a  suit  against 
such  officer.  It  would  be  no  legal  answer  for  the  magistrate 
to  assert  that  he  had  a.  general  cognizance  over  criminal 
offences,  for  the  conclusive  reply  would  be,  that  particular  case 
was  not,  by  any  form  of  proceeding,  put  under  his  authority. 
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From  these  legal  conditions  of-  the  subject  my  inference  is, 
that  the  true  general  rule  with  respect  to  the  actionable  re- 
sponsibility of  a^  judicial  officer  having  the  right  to  exercise 
general  powers,  is,  that  he  is  so  responsible  in  any  given  case 
belonging  to  a  class  over  which  he  has  cognizance,  unless  such 
case  is  by  com,plaint  or  other  proceeding  put  a,t-least  colorahly 
under  his  jurisdiction.  Where  the  judge  is  called  upon  by  the 
facts  before  him  to  decide  whether  his  authority  extends  over 
the  matter,  such  an  act  is  a  judicial  act,  and  such  officer  js  not 
liable  in  a  suit  to  a  person  affected  by  his  decision,  whether 
such  decision  be  right  or  wrong.  But  when  no  facts  are  pres- 
ent, or  only  such  facts  as  have  neither  legal  value  nor  color  of 
legal  value  in  the  affair,  then,  in  that  event,  for  the  magistrate 
to  take  jurisdiction  is  not,  in  any  manner,  the  performance  of 
a  judicial  act,  but  simply  the  commission  of  an  unofficial  wrong. 
This  criterion  seems  a  reasonable  one;  it  protects  a  judge 
against  the  consequences  of  every  error  of  judgment,  but  it 
leaves  him  answerable  for  the  commission  of  wrong  that  is 
practically  wilful;  such  protection  is  necessary  to  the  inde- 
pendence and  usefulness  of  the  judicial  officer,  and  such  re- 
sponsibility is  important  to  guard  the  citizen  against  official 
oppression. 

The  application  of  the  above-stated  rule  to  this  case  must, 
obviously,  result  in  a  judgnaent  affirming  the  decision  of  the 
Circuit  Judge.  There  was  a  complaint,  under  oath,  before 
this  justice,  presenting  for  his  consideration  a  set  of  facts  to 
which  it  became  his  duty  to  apply  the  law.  The  essential 
things  there  stated  were,  that  the  plaintiff,  in  combination 
with  two  other  persons,  "  with  force  and  arms,"  entered  upon 
certain  lands,  and  "with  force  and  arms  did  unlawfully  carry 
away  about  four  hundred  bundles  of  cornstalks,  of  the  value," 
etc.,  and  were  engaged  in  carrying  other  cornstalks  from  said 
lands.  By  a  statute  of  this  State  (Eev.  p.  244,  Sec.  99),  it  is 
declared  to  be  an  indictable  offence,  "if  any  person  shall  wil- 
fully, unlawfully  and  maliciously  "  set  fire  to  or  burn,  carry 
off  or  destroy  any  barrack,  cock,  crib,  rick  or  stack  of  hay, 
corn,  wheat,  rye,  barley,  oats  or  grain  of  any  kind,  or  any 
trees,  herbage,  growing  grass,  hay  or  other  vegetables,  etc. 
Now,  although  the  misconduct  described  in  the  complaint  is 
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not  the  misconduct  described  in  this  act,  nevertheless  the 
question  of  their  identity  was  colorably  before  the  magistrate, 
and  it  was  his  duty  to  decide  it ;  and  under  the  rule  above 
formulated,  he  is  not  answerable  to  the  person  injured  for  his 
erroneous  application  of  the  law  to  the  case  that  was  before 
him. 

As  to  the  other  defendant,  all  he  did  was  to  make  his  com- 
plaint on  oath  before  the  justice,  setting  forth  the  facts  truly, 
and  for  such  an  act  he  could  not  be  held  liable  for  the  judicial 
action  which  ensued,  even  if  such  action  had  been  extra-judi- 
cial. But  as  the  case  was,  as  we  have  seen,  brought  within 
the  jurisdiction  of  the  judicial  officer,  neither  this  defendant, 
nor  any  other  person  could  be  treated  as  a  trespasser  for  his 
co-operation  in  procuring  a  decision  and  commitment  which 
were  valid  in  law,  until  they  had  been  set  aside  by  a  superior 

Let  the  judgment  he  affirmed. 


EXCEPTIONS,  SECTION  3.    EXECUTIVE  ACTS. 
Cornell  v.  Baenes. 

a  Hill,  35.  — 1844.) 

On  error  to  the  Columbia  common  pleas.  Barnes  brought 
an  action  against  Richard  Cornell  and  three  others  in  a  jus- 
tice's court,  and  declared  as  follows:  "  The  plaintiff  complains 
against  the  defendants  for  that  heretofore,  to  wit,  in  the 
spring  of  1840,  Kichard  Cornell  was  duly  elected  a  constable 
of  the  town  of  Chatham,  in  the  county  of  Columbia ;  and 
afterwards,  to  wit,  etc.,  and  previous  to  his  entering  upon  the 
discharge  of  the  duties  of  said  office,  etc.,  the  said  Cornell, 

1  Cf.  Vaughn  v.  Congdon,  56  Vt.  HI ;  48  Am.  K.  758,  when  complaint 
showed  on  its  face  that  the  offence  was  barred  by  the  Statute  of  Limitations, 
and  justice  held  liable;  but  see  dissenting  opinion.  Also  Lange  v.  lienedict, 
73  N.  T.  12;  29  Am.  E.  80,  and  criticism  in  15  Am.  L.  Rev.  441.  Writ  of  error 
in  this  case  dismissed  (99  U.  S.  68),  because  It  presented  no  Federal  ques- 
tion. Its  doctrine  applied  to  arbitrators  in  Jones  v.  Brown,  54  la.  74.  See 
Austin  V.  Vrooman,  44  A.  L.  J.  424,  128  N.  Y.  229. 
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and  the  other  defendants  above  named,  as  his  sureties,  did,  by 
tlieir  writing,  jointly  and  severally  agree  to  pay  to  each  and 
every  person  who  should  be  entitled  thereto,  all  such  sums  of 
money,  as  the  said  constable  might  become  liable  to  pay  on 
account  of  any  execution  delivered  to  him  for  collection  ;  and 
afterwards,  to  wit,  etc.,  an  execution  was  issued  on  a  judgment 
rendered  before  John  Trimper,  esquire,  then  and  now  one  of 
the  justices  of  the  peace  of  said  county,  in  favor  of  the  said 
plaintiff  against  James  Walker,  a  resident  of  the  town  of 
Chatham  in  said  county,  on  a  proipissory  note,  for  $26.71, 
damages  and  costs,  which  said  execution  was  delivered  to  the 
said  Cornell,  constable  as  aforesaid,  to  be  by  him  executed  ac- 
cording to  law ;  yet  the  said  Cornell  wholly  neglected  to  col- 
lect and  execute  said  execution  as  therein  directed,  and  wholly 
neglected  to  make  return  of  the  same  within  the  time  limited 
by  law ;  whereby  he,  the  said  Cornell  and  his  sureties,  become 
liable  to  pay  to  the  said  plaintiff  the  amount  of  said  execu- 
tion, with  interest,  etc.,"  but  have  not  paid,  etc.  The  defend- 
ants demurred  to  the  declaration,  assigning  for  cause,  among 
other  things,  that  it  did  not  set  forth  enough  to  show  jurisdic- 
tion on  the  part  of  the  justice  who  rendered  the  alleged  judg- 
ment, either  in  respect  to  the  person  or  the  subject  matter. 
The  plaintiff  joined  in  demurrer,  and  the  justice  gave  judg- 
ment in  his  favor;  whereupon  the  defendant  appealed  to  the 
common  pleas.  The  latter  court  affirmed  the  judgment  of  the 
justice,  and  the  defendants  sued  out  a  writ  of  error. 

G.  W.  BulMey  for  the  plaintiffs  in  error. 

C.  P.  Schermerhorn  for  the  defendant  in  error. 

£y  the  Gourt.  Beaedsley,  J.  In  order  to  maintain  this  suit, 
the  plaintiff  was  bound  to  show  that  the  constable  had  be- 
come liable  to  pay  the  Avhole  or  some  part  of  the  money  for 
which  the  execution  was  issued.  Such  are  the  precise  terms 
of  the  instrument  executed  by  the  defendants,  and  so  is  the 
statute  on  the  subject.  (1  R.  S.  346,  §  21.)  A  constable  may 
serve  an  execution  which  is  regular  on  its  face,  although  issued 
upon  a  judgment  rendered  without  jurisdiction ;  for  he  may 
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rely  upon  his  process,  and  is  not  bound  to  see  that  jurisdiction 
has  been  acquired.  But  although  such  is  the  right  of  the 
officer,  he  is  under  no  legal  obligation  to  serve  the  process ; 
and  its  invalidity  is  always  a  good  answer  to  an  action  brought 
against  him  for  refusing  to  execute  it.  (Earl  v.  Carnp,  16  "Wend. 
567-8,  and  the  cases  there  cited.) 

Process  from  a  court  of  special  and  limited  authority  cannot 
be  deemed  valid  in  favor  of  the  party  who  procured  it  to  be 
issued,  until  it  is  shown  that  complete  jurisdiction  existed. 
Hence  to  make  out  a  right  of  action  in  the  present  case,  the 
plaintiff  was  bound  to  show  that  the  justice  who  rendered  the 
judgment  on  which  the  execution  issued,  had  jurisdiction  of 
the  subject  matter,  and  of  the  person  of  the  defendant.  The 
declaration  shows  that  the  justice  had  jurisdiction  of  the  sub- 
ject matter,  for  it  alleges  that  the  action  was  brought  to  recover 
the  amount  of  a  promissory  note ;  but  it  fails  to  show  that  juris- 
diction over  the  person  had  been  acquired.  For  this  purpose 
it  was  necessary  to  aver  either  that  the  party  appeared,  or 
that  process  was  sued  out  and  duly  served  on  him.  The 
declaration  contains  no  averment  of  this  nature,  and  the  judg- 
ment of  the  court  below  should  be  reversed. 

Judgment  reversed. 


O'Shaughnessy  v.  Baxter. 

(121Ma88.  615.  — 1877.) 

Z.  M.  Child  for  the  plaintiff. 
J.  Bennett  for  the  defendant. 

Geay,  Ch.  J.  This  is  an  action  of  tort  against  a  constable 
of  Boston  for  an  assault  and  false  imprisonment.  The  mate- 
rial facts  of  the  case,  as  they  appear  from  the  statements  in  the 
report  and  the  findings  of  the  jury,  are  as  follows :  This  plain- 
tiff, whose  real  name  is  John  O'Shaughnessy,  was  sued  by  the 
name  of  John  Shaughnessy,  a  name  by  which  he  was  com- 
monly known,  upon  a  promissory  note  signed  by  another 
person  of  that  name,  and  not  by  himself.     The  person  who 
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made  the  writ  knew  that  the  plaintiff  was  not  the  person  who 
signed  the  note,  but  intended  to  have  the  writ  served  upon 
him,  and  it  was  served  upon  him  by  another  constable,  and 
entered  in  the  court  having  jurisdiction  thereof,  which  ren- 
dered judgment,  upon  his  default,  for  the  plaintiff  in  that 
action,  and  issued  execution  accordingly,  in  due  form  of  law. 
The  execution,  with  the  proper  certificates,  was  delivered  to 
this  defendant,  with  instructions  to  take  this  plaintiff  and 
commit  him  to  jail.  The  defendant  did  so,  in  obedience  to 
such  instructions,  and  in  good  faith,  after  ascertaining  that  the 
original  writ  had  been  served  upon  the  plaintiff,  but  knowing 
that  he  was  not  the  person  who  signed  the  note  upon  which 
the  action  was  brought.  j 

On  this  state  of  facts,  the  plaintiff,  being  the  party  against 
whom  the  writ  was  intended  to  be  made,  and  on  whom  it  was 
actually  served,  was  the  party  defendant  therein,  and  the 
person  against  whom  the  judgment  was  rendered,  and  the 
execution  issued.  Whatever  remedies  he  might  have  to  re- 
lieve him  from  the  judgment  and  execution  as  obtained  by 
fraud,  or  to  recover  damages  against  the  person  who  fraudu- 
lently abused  the  process  of  the  court,  the  officer,  acting  in 
good  faith,  had  the  right  to  rely  for  his  protection  upon  the 
process  put  into  his  hands,  and  was  not  bound  to  go  behind 
that  process,  and  to  assume  the  risk  of  determining  the  ques- 
tion whether  the  plaintiff  really  signed  the  note  upon  which 
the  action  was  brought,  or  the  truth  of  any  extrinsic  fact 
which  would  exempt  him  from  being  arrested  or  imprisoned 
upon  the  execution.  {LarocheY.  Wasiro^tgh,  2  T.  11.737,739; 
Magnay  v.  Burt,  5  Q.  B.  381 ;  S.  C.  Dav.  &  Meriv.  652 ; 
Wilmarth  v.  Burt,  7  Met.  257;  Twitchell  v.  Shaw,  10  Gush. 
46 ;  Undemvond  v.  Robinson,  106  Mass.  296,  and  other  cases 
here  cited.)  In  the  words  of  Chief  Justice  Parker,  "The  diffi- 
culty in  such  cases  is,  to  ascertain  whether  the  judgment  was 
or  was  not,  in  fact,  rendered  against  the  person  who  is  taken 
in  execution  ;  for  if  it  was,  although  the  person  was  mistaken, 
yet  the  officer  would  be  justified."  (Hallowell  (&  Avgusta 
Banlc  v.  Howard,  14  Mass.  181, 183.) 

The  fact  that  this  plaintiff  was  commonly  known  by  the 
name  by  which  he  was  sued  and  arrested,  distinguishes  the 
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case  from  those  in  which  one  man  has  been  arrested  upon  a 
writ  against  another  of  a  different  name.  (See  Cole  v.  Hindson, 
C  T.  R  234;  Finch  v.  Cocken,  5  Tyrwh.  774,  785;  S.  C.  3 
Dowl.  678,  686;  Oriswold  v.  Sedgwick,  1  Wend.  126,  132; 
Langmaid  v.  Puffer,  7  Gray,  378.) 

Judgtnent  on  the  verdict  for  the  defendcmt. 


EXCEPTIONS,    SECTION  4.     QUASI  JUDICIAL   ACTS. 
Stewart  et  al.  v.  Southaed. 

CtT  Ohio,  402. —  1848.) 

The  original  action  was  case.  In  the  declaration  Southard 
avers  that  he  was  resident,  etc.,  of  school  district  No.  1,  in  the 
township  of  Paint,  in  which  a  common  school  was  taught ; 
that  he  had  sons  and  daughters  of  the  proper  age  which  he 
was  desirous  to  have  taught  at  said  school ;  that  the  defend- 
ants (now  plaintiffs  in  error),  at  the  time,  etc.,  were  school 
directors  of  said  district,  and  contriving,  etc.,  to  depri«;p  him 
of  the  benefit  of  having  his  said  children  educated,  etc., 
at  said  district  school,  wrongfully  admitted  certain  colored 
children  into  said  school,  whereby  he  was  deprived  of  the 
benefit  and  advantages  of  having  his  children  taught  at  the 
same,  and  has  been  put  to  great  trouble  and  expense  in  pro- 
curing them  to  be  taught  and  educated. 

To  this  declaration  the  defendant  demurred. 

His  attorney  adds  to  the  demurrer  this :  "all  objection  to 
form  and  substance  waived.  The  only  question  to  be  raised  to 
be  the  constitutionality  of  the  school  law."  The  court  of  com- 
mon pleas  overruled  the  demurrer.  The  defendant  plead  the 
general  issue.  The  cause  was  submitted  to  the  court  and 
judgment  rendered  for  the  plaintiff  for  twenty-five  dollars. 
Two  errors  are  assigned  —  • 

1st.   That  the  declaration  is  insufficient. 

2d.  That  judgment  was  given  for  plaintiff  when  it  should 
have  been  given  for  defendants. 

Robert  Robinson  and  J.  II.  Thompson  for  plaintiffs  in  error. 
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J.  L.  Green,  Thurman  c&  Sherer  for  defendant  in  error. 

BiECHAED,  Ch.  J.  This  is  in  the  nature  of  an  action  for  mis- 
behavior of  a  public  officer  in  the  discharge  of  his  duty.  The 
acts  complained  of  are  not  charged  to  have  been  done  either 
wilfully  or  maliciously.  The  most  that  can  be  made  of  the 
averments  of  the  declaration  when  tried  upon  a  demurrer  is, 
that  the  plaintiffs  in  error,  while  acting  in  their  corporate 
capacities  as  directors  of  a  school  district,  misjudged  the  law 
and  acted  erroneously.  "  There  is  no  instance  of  an  action  of 
this  sort  maintained,  for  an  act  arising  merely  from  an  error 
of  judgment."  {Harman  v.  Tappender,  1  East's  Rep.  555.)  In 
Ramsey  v.  Riley,  13  Ohio  Rep.  157,  this  court  held  that  an 
officer  acting  within  the  scope  of  his  duty  is  only  responsible 
for  an  injury  resulting  from  a  corrupt  motive.  These  prin- 
ciples are  clearly  applicable  and  must  be  conclusive  of  the 
merits  of  this  declaration,  unless  we  should  depart  from  them. 
We  are  not  induced  to  do  so  unless  required  by  the  authority 
of  our  own  decisions. 

The  case  of  Lane  v.  Baker,  12  Ohio  Rep.  238,  is  presented 
as  a  decision  directly  in  point,  as  opposed  to  the  rule  above 
stated.  The  only  thing  decided  in  that  case  was,  that  youth 
of  more  than  half  white  blood  are  entitled  to  the  benefit  of 
the  common  school  fund.  No  question  seems  to  have  been 
raised  touching  the  sufficiency  of  the  declaration,  and  had 
there  been,  we  think  that  after  verdict  (the  state  in  which 
the  question  was  presented )  that  declaration  would  have  been 
held  sufficient.  This  declaration,  under  our  statute,  is  to  be 
tried  on  demurrer.  The  difference  between  testing  the  suffi- 
ciency of  a  declaration  on  demurrer,  or  after  verdict,  is  too 
distinct  to  need  remark.  On  demurrer,  the  intendment  is 
against  the  pleader.  After  verdict  it  is  in  support  of  the 
pleading.  So  that  in  the  latter  case  a  good  title  defectively 
set  forth  is  cured.  In  Lane  v.  Balcer,  the  declaration  avers  a 
clear  right  in  Lane  to  send  his  children  to  the  school,  avers  it. 
was  supported  by  the  common  school  fund,  that  he  sent  his 
children,  Avho  were  white,  to  the  school,  and  that  the  direct- 
ors, well  knowing  the  premises  and  contriving  and  wrongfully 
intending  to  injure  him,  and  to  deprive  him  of  his  just  rights, 
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turned  said  children  out  of  said  school.  I  concurred  in  that 
decision,  and  have  always  thought  it  went  far  enough  and 
should  not  be  extended.  It  is  true  the  special  verdict,  in  that 
case,  does  not  find  a  corrupt  motive  or  malice,  but  as  said 
above,  the  object  of  talfing  it  in  that  form  M'as  to  present  the 
simple  question  whether  a  child  more  white  than  black  was 
entitled  to  share  in  the  common  school'  fund,  and  in  point  of 
fact  no  other  question  was  discussed  and  decided  in  that  case. 
But,  by  this  remark,  we  do  not  mean  to  question  or  cause 
doubts  of  the  correctness  of  the  decision  in  Lane  v.  Balcer,  for 
there  is  a  distinction  between  turning  a  scholar  out  of  school 
who  has  a  just  right  to  be  there,  and  thus  inflicting  a  positive 
injury,  by  depriving  him  of  a  privilege  which  ought  to  be  re- 
garded inestimable,  and  admitting  erroneously  into  the  school 
such  scholars  as  may  possibly  render  this  privilege  less  desir- 
able. The  one  is  a  positive  denial  of  a  right,  the  other  is  an 
act  which  possibly  may  annoy  one  in  the  exerdse  of  a  right. 
The  one  is  an  injury  which  is  tangible  and  can Ns^e  measured, 
the  other  is  a  different  character.  A  distinction  alnn  to  this 
was  taken  in  Jeffries  v.  AnJceny  et  al.,  11  Ohio  Kep.  374,  in 
which,  although  the  doctrine  of  general  immunity  of  trustees 
of  townships,  when  acting  without  a  corrupt  motive,  is  fully 
recognized,  as  a  general  rule,  j^et  they  were  there  held  liable 
for  erroneously  refusing  a  lawful  vote  without  proof  of  malice, 
upon  the  ground  that  the  law  afforded  no  other  adequate 
remedy  —  that  necessity  demanded  it.  It  would  hardly  fol- 
low, from  the  fact  that  Jeffries  was  allowed  to  maintain  his 
action  for  the  erroneous  refusal  of  the  trustees  to  receive  his 
vote,  that  he  would  be  entitled  to  maintain  an  action  against 
a  board  of  trustees  who  should  erroneously  receive  the  vote 
of  an  alien,  whereby  his  vote  was  neutralized.  Much  less,  iff 
in  consequence  of  the  alien's  voting  he  should  stay  away  from| 
the  polls  and  refuse  to  vote,  would  he  be  allowed  to  sue  and! 
aver  that  thereby  he  was  deprived  of  the  elective  franchise.  ' 
Still,  this  last  supposed  case  of  Jeffries  would  not  be  more 
novel  than  this  action  brought  by  Southard.  That  would  be 
a  case  of  first  impression,  and  so  is  this.  That,  in  principle, 
would  be  unlike  anything  before  known,  and  so  is  this,  for  in 
principle  they  are  alike.      If  an  action  could  be  maintained 


130  p:xcp:ptions  :  quasi  judicial  acts.      [bk.  I. 

against  the  trustees  of  townships  by  any  voter  who  would 
refuse  voting  merely  because  they  had  erroneously  received 
the  votes  of  aliens,  or  if  one  could  be  maintained  against 
school  directors  by  any  person  who  withdraws  his  children  in 
consequence  of  an  error  committed  through  conscientious  and 
mistaken  notions  of  duty,  or  through  ignorance,  it  is  easy  to 
foresee  that  it  would  be  difficult  to  procure  men  to  accept 
such  offices.  The  danger  of  being  annoyed  or  perhaps  ruined 
by  vexatious  prosecutions  would  be  too  great  to  justify  a 
prudent  man  in  hazarding  the  risk.  Were  we  to  take  a  stride 
beyond  the  cases  of  Jeffries  v.  Ankney,  and  of  Lane  v.  Baker, 
strong  enough  to  sustain  such  action,  we  should  place  it  in  the 
power  of  captious  persons  to  break  up  probably  three-fourths 
of  the  schools  in  the  State.  If  suit  may  be  maintained  for  an 
error  in  admitting  colored  children  (and  we  think  it  was 
probably  wrong),  it  must  be  on  a  principle  that  will  enable 
every  member  of  the  school  district  to  maintain  an  action  for 
the  same,  or  for  any  other  mistake  in  the  discharge  of  their 
duties.     No  necessity  demands  the  establishing  of  such   a 

pnncip  e.  Judgment  reversed  and  demurrer  sustained. 


Wasson  v.  Mitchell. 

(18Ia,  153.  — 1864.) 

Demiteree  to  petition.  The  defendants  constituted  the 
board  of  supervisors  of  Polk  county  in  1861.  The  petition 
alleges  that,  as  such  board,  the  defendants,  at  their  regular 
meeting  in  January,  1861,  '■'■carelessly  and  negligently  required, 
accepted  and  approved  the  official  bond  of  one  H.  H.  Helton 

^  Election  officers  perform  ministerial  and  not  judicial  functions,  unless 
the  latter  are  conferred  by  a  statute.  In  New  York  their  functions  are  purely 
ministerial.  {People  ex  rel-  Stapleton  v.  Bell  et  al.,  119  N.  Y.  175,  following 
Dwight,  C.  in  Goetchus  v.  Maitliewson,  01  N.  Y.  420,  whose  opinion  contains  an 
exhaustive  and  valuable  discussion  of  the  subject.) 

The  liability  of  club  officei-s  for  the  expulsion  of  members  is  considered 
in  People  ex  rel.  Deverell  v.  Musical  M.  P.  U.,  118  N.  Y.  101. 
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as  constable  for  the  township  of  Des  Moines,  in  Polk  county, 
given  for  the  year  1861,  said  bond  not  being  such  as  was 
reasonable  and  necessary  for  the  faithful  discharge  by  the 
said  Helton  of  his  ofRcial  duties,  nor  such  as  was  required  by 
law,  for  that  the  said  bond  did  not  have  any  sureties  thereon, 
the  names  of  'A.  N.  Marsh'  and  '0.  C.  Yan'  having  been 
forged  thereto,  they  never  having  signed  the  said  bond  or 
authorized  their  names  to  be  placed  thereon."  "  That  the  said 
A.  N.  Marsh  was  notoriously  insolvent  at  the  time,  and  known 
to  be  so  by  the  defendants."  The  petitioner  then  alleges  his 
injury  in  this  :  that  Helton  collected  money  for  him  on  execu- 
tion, converted  the  same  to  his  own  use  and  died  insolvent ; 
that  Marsh  has  absconded,  and  that  in  an  action  by  the  plain- 
tiff against  said  C.  C.  Yan  on  said  bond,  the  latter  was 
adjudged  not  liable  thereon,  because  his  name  had  been  forged 
thereto.  The  defendants  demurred  to  the  petition  because 
they  were  not  personally  liable  for  acts  done  in  their  official 
capacity  ;  that  no  cause  of  action  was  stated  against  them,  etc. 

Demurrer  sustained,  and  the  plaintiff  appeals. 

J.  F.  Seeley  for  the  appellant. 

John  Mitchell  for  appellees. 

DiLLOK,  J.  The  allegations  of  the  petition  are  not  as  precise 
and  clear  as  they  ought  to  be,  when  questioned  by  demurrer. 
Upon  a  fair  construction,  the  petition  may  be  taken  to  allege, 
in  substance,  that  the  names  of  both  sureties  on  the  official 
bond  of  Helton,  as  constable,  were  forged,  and  that  the  defend- 
ants approved  of  it,  carelessly  and  negligently,  that  is,  the 
defendants  would  have  known  of  the  forgery,  had  it  not  been 
for  their  neglect  or  want  of  care.  And  it  is  also  alleged,  that 
one  of  the  persons  whose  names  appeared  on  the  bond  as  surety 
was  notoriously  insolvent,  and  known  to  be  so  by  the  defend- 
ants, when  they  approved  the  bond.  Upon  the  assumption 
that  this  is  the  true  construction  of  the  petition,  we  place  our 
decision. 

The  statute  is  imperative  in  requiring  that  the  official  bond 
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of  a  constable  "  shall  be  given  with  at  least  two  sureties,"  and 
in  requiring  that  these  sureties  shall  be  freeholders.  (Eev.  §§ 
558,  592.)  "  The  surety  in  every  bond,"  it  is  further  provided, 
"must  be  a  resident  of  the  State,  worth  double  the  sum  to  bo 
secured  beyond  the  amount  of  his  debts,  and  have  property 
liable  to  execution  in  this  State  equal  to  the  sum  to  be  secured. 
Where  there  are  two  or  more  sureties  in  the  same  bond,  they 
must,  in  the  aggregate,  have  the  qualifications  prescribed  in 
this  section."  (Rev.  §  4126.)  Constables  must  give  bonds  in 
the  penal  sum,  to  be  fixed  by  the  board  of  supervisors,  by  an 
order  of  recoi'd.  (Eev.  §  557.)  This  board  has  power  to  re- 
quire constables  ■'  to  give  such  bonds  and  additional  bonds  as 
shall  be  reasonable  or  necessary  for  the  faithful  performance 
of  their  several  duties  ;"  and  may  remove  any  county  officer 
who  neglects  or  refuses  to  give  such  bond.  (Rev.  §  312,  cl.  10.) 
And  the  board  are  charged  bylaw  with  the  duty  of  approving 
the  bonds  of  constables.  (Rev.  §  560.)  These  various  provisions 
evince  the  care  and  solicitude  of  the  legislature  to  protect  the 
public  by  requiring  ample  and  sufficient  bonds  from  public 
officers.  How  useless  these  provisions,  and  how  unavailing 
these  intended  safeguards,  if  the  approving  board  or  officer 
could,  under  no  circumstances  and  in  no  possible  event,  be  held 
liable  for  omission  or  neglect  of  duty. 

As  to  the  general  rules  of  the  law,  there  is  no  great  dispute. 
•  Thus,  a  judicial  officer  is  not  liable  civilly  for  judicial  acts,  un- 
less it  may  be  (a  point  on  which  the  authorities  are  not  in  accoi'd) 
where  he  acts  wilfully,  maliciously  or  corruptly.  (Several 
authorities  cited.)  And  these  authorities  show  that  this  exemp- 
tion from  civil  responsibility  extends  to  all  public  officers  who 
are  charged  with  deciding  upon  matters  of  a  qioasi  judicial 
nature  ;  and  we  have  no  doubt  that  it  extends,  in  general,  to  a 
body,  such  as  the  board  of  supervisors,  under  our  statute.  The 
ground  of  this  exemption  is  that  the  public  good  can  best  be 
secured  by  allowing  officers  charged  with  the  duty  of  deciding 
upon  the  rights  of  others  "  to  act  upon  their  own  free,  unbiaseil 
convictions,  uninfluenced  by  any  apprehensions." 
^  On  the  other  hand,  the  rule  is  equally  well  settled,  that,  for 
the  misfeasance  or  nonfeasance  of  a  ministerial  officer,  the 
party  injured  may  have  redress  by  civil  action.     This  broad 
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distinction  between  judicial  and  ministerial  acts,  however  plain 
in  theory,  is,  in  many  cases,  very  difficult  of  application.  Thus, 
is  the  act  of  approving  of  a  bond  judicial  or  ministerial  ?  The 
only  way  to  reconcile  the  cases  is  to  hold  that  it  may  be  either ; 
depending,  perhaps,  upon  the  general  nature  of  the  duties  of 
approving  officer.  For  example,  it  is  "  a  well-settled  rule  of 
American  law  and  practice,  that  an  action  lies  against  a  sheriff 
for  taking  insufficient  bail."  (2  Hilld.  on  Torts,  276,  §  4,  and 
cases  cited.)  But  it  is  held  that  a  justice  of  the  peace  is  not 
liable  who  acts  in  good  faith  for  misdeciding  that  a  married 
woman  is  competent  to  contract  and  sign  a  bond  as  surety 
{Howe  V.  Mason,  14  Iowa,  510),  or  for  error  of  judgment; 
there  being  no  intentional  fault  in  taking  a  recognizance  to 
prosecute  an  appeal  in  a  form  not  authorized  by  law,  and  there- 
fore, invalid  —  the  proper  form  having  been  rendered  by  the 
course  of  legislation,  a  difficult  and  perplexing  question.  {Chich- 
ering  v.  Robinson,  3  Cush.  543.) 

"We  would  not  hold  the  board  of  supervisors  to  be  absolute 
guarantors  of  the  genuineness  of  the  signatures  to  official 
bonds.  They  may,  in  the  course  of  business,  refer  such  mat- 
ters to  a  committee,  to  examine  and  report.  It  is  only  neces-v 
sary  that  they  or  their  committee  shall  act  in  good  faith,  and 
with  reasonable  care  and  prudence.  If,  in  the  fair  exercise  of 
their  judgment,  they  are  of  opinion  that  the  sureties  on  a  bond 
are  solvent,  they  are  not  civilly  liable  if  they  should  be  mis- 
taken ;  but  would  be  thus  liable  if  they  approved  a  bond  whose 
sureties  were  known  to  them  to  be  worthless.  So  they  would 
have  no  right  to  approve  a  bond  without  any  sureties  what- 
ever. Such  an  act,  knowingly  or  carelessly  done,  could  not  be 
regarded  as  a  judicial  act,  in  such  a  sense  as  to  exempt  them 
from  civil  liabilities  to  any  person  thereby  injured.  {Smith  v. 
Trawl,  1  Root  (Conn.)  165 ;  with  which  Phelps  v.  Sill,  1 
Day,  is  not  inconsistent.)  Without  extending  our  remarks,  we 
may  observe  that  this  court  has  given  the  subject  much  con- 
sideration ;  and  we  believe  this  to  be  the  true  rule,  viz. : 
exempting  the  board  of  supervisors,  in  the  approval  of  bonds, 
from  honest  mistake  and  errors  of  judgment,  whether  of  law 
or  fact,  but  holding  them  at  the  same  time  personally  liable 
for  negligence,  carelessness  and  official  misconduct  such  as  are 
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alleged  in  the  petition.  This  rule  is  the  only  one  which  will 
protect  the  public,  and  at  the  same  time  occasion  no  interest 
or  embarrassment  of  which  a  conscientious  and  faithful  public 
officer  will  or  can  justly  complain.  If  the  plaintiff  can  estab- 
lish the  allegations  of  his  petition,  we  are  of  the  opinion  that 
he  ought  to  recover;  wherefore  the  judgment  of  the  District 
Court  sustaining  the  demurrer  thereto  is  Reversed 


EXCEPTIONS,  SECTION  7.    AUTHOEIZED  ACTS. 
B.  &  P.  Ry.  Co.  v.  F.  B.  Chuech. 

(108  U.S.  317.  — 1883.) 

Action  in  the  nature  of  an  action  on  the  case  to  recover 
damages  for  the  discomfort  occasioned  by  the  establishment  of 
a  building  for  housing  the  locomotive  engines  of  a  railroad 
company,  contiguous  to  a  building  used  for  Sunday-schools 
and  public  worship  by  a  religious  society. 

Mr.  Enoch  ToUen  for  the  plaintiff  in  error. 

Mr.  R.  T.  Merrick  and  Mr.  J.  J.  Darlington  for  defendant 
in  error. 

Me.  Justice  Field  delivered  the  opinion  of  the  court. 

If  the  facts  are  established  which  the  evidence  tended  to 
prove,  and  from  the  verdict  of  the  jury  we  must  so  infer,  there 
can  be  no  doubt  of  the  right  of  the  plaintiff  to  recover.  The 
engine  house  and  repair  shop  of  the  railroad  company,  as  they 
were  used,  rendered  it  impossible  for  the  plaintiff  to  occupy 
its  building  with  any  comfort  as  a  place  of  public  worship. 
The  hammering  in  the  shop,  the  rumbling  of  the  engines  pass- 
ing in  and  out  of  the  engine  house,  the  blowing  off  of  steam, 
the  ringing  of  bells,  the  sounding  of  whistles,  and  the  smoke 
from  the  chimneys,  with  its  cinders,  dust  and  offensive  odors, 
created  a  constant  disturbance  of  the  religious  exercises  of  the 
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church.  The  noise  was  often  so  great  that  the  voice  of  the 
pastor  while  preaching  could  not  be  heard.  The,  chimneys  of 
the  engine  house  being  lower  than  the  windows  of  the  church, 
smoke  and  cinders  sometimes  entered  the  latter  in  such  quan- 
tities as  to  cover  the  seats  of  the  church  with  soot  and  soil  the 
garments  of  the  worshippers.  Disagreeable  odors,,  added  to 
the  noisep  smoke  and  cinders,  rendered  the  place  not  only 
uncomfortable  but  almost  unendurable  as  a  place  of  worship. 
As  a  consequence,  the  congregation  decreased  in  numbers,  and 
the  Sunday-school  was  less  numerously  attended  than  pre- 
viously. 

Plainly  the  engine  house  and  repair  shop,  as  they  were  used 
by  the  railroad  company,  were  a  nuisance  in  every  sense  of  the 
term.  They  interfered  with  the  enjoyment  of  property  which 
was  acquired  by  the  plaintiff  long  before  they  were  built,  and 
was  held  as  a  place  for  religious  exercises,  for  prayer  and  wor- 
ship ;  and  they  disturbed  and  annoyed  the  congregation  and 
Sunday-school  which  assembled  there  on  the  Sabbath  and  on 
different  evenings  of  the  week.  That  is  a  nuisance  which 
annoys  and  disturbs  one  in  the  possession  of  his  property,  ren- 
dering its  ordinary  use  or  occupation  physically  uncomfortable 
to  him.  For  such  annoyance  and  discomfort  the  courts  of  law 
will  afford  redress  by  giving  damages  against  the  wrong-doer, 
and  when  the  cause  of  the  annoyance  and  discomfort  are 
continuous,  courts  of  equity  will  interfere  and  restrain  the 
nuisance.     {Crump  v.  Lambert,  L.  K.  3  Eq.  409.) 

The  right  of  the  plaintiff  to  recover  for  the  annoyance  and 
discomfort  to  its  members  in  the  use  of  its  property,  and  the 
liability  of  the  defendant  to  respond  in  damages  for  causing 
them,  are  not  affected  by  their  corporate  character.  Private 
corporations  are  but  associations  of  individuals  united  for  some 
common  purpose,  and  permitted  by  the  law  to  use  a  common 
name,  and  to  change  its  members  without  a  dissolution  of  the 
association.  Whatever  interferes  with  the  comfortable  use  of 
their  property,  for  the  purposes  of  their  formation,  is  as  much 
the  subject  of  complaint  as  though  the  members  were  united 
by  some  other  than  a  corporate  tie.  Here  the  plaintiff,  the 
Fifth  Baptist  Church,  was  incorporated  that  it  might  hold  and 
use  an  edifice  erected  by  it,  as  a  place  of  public  worship  for  its 
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members  and  those  of  similar  faith  meeting  with  them.  What- 
ever prevents  the  comfortable  use  of  the  property  for  that  pur- 
pose by  the  members  of  the  corporation,  or  those  who,  by  its 
permission,  unite  with  them  in  the  church,  is  a  disturbance 
and  annoyance,  as  much  so  as  if  access  by  them  to  the  church 
was  impeded  and  rendered  inconvenient  and  difficult.  The 
purpose  of  the  organization  is  thus  thwarted.  It  is  sufficient 
to  maintain  the  action  to  show  that  the  building  of  the  plain- 
tiff was  thus  rendered  less  valuable  for  the  purposes  to  which  it 
was  devoted. 

The  liability  of  the  defendant  for  the  annoyance  and  dis- 
comfort caused  is  the  same  also  as  that  of  individuals  for  a 
similar  wrong.  The  doctrine  which  formerly  was  sometimes 
asserted,  that  an  action  will  not  lie  against  a  corporation  for 
a  tort,  is  exploded.  The  same  rule  in  that  respect  now  applies 
to  corporations  as  to  individuals.  They  are  equally  respon- 
sible for  injuries  done  in  the  course  of  their  business  by  their 
servants.  This  is  so  well  settled  as  not  to  require  the  citation 
of  any  authorities  in  its  support. 

It  is  no  answer  to  the  action  of  the  plaintiff  that  the  railroad 
company  was  authorized  by  act  of  Congress  to  bring  its  track 
within  the  limits  of  the  city  of  Washington,  and  to  construct 
such  works  as  were  necessary  and  expedient  for  the  comple- 
tion and  maintenance  of  its  road,  and  that  the  engine  house 
and  repair  shop  in  question  were  thus  necessary  and  expedient ; 
that  they  are  skilfully  constructed ;  that  the  chimneys  of  the 
engine  house  are  higher  than  required  by  the  building  regula- 
tions of  the  city,  and  that  as  little  smoke  and  noise  are  caused 
as  the  nature  of  the  business  in  them  will  permit. 

In  the  first  place,  the  authority  of  the  company  to  construct 
such  works  as  it  might  deem  necessary  and  expedient  for  the 
completion  and  maintenance  of  its  road  did  not  authorize  it  to 
place  them  wherever  it  might  think  proper  in  the  city,  with- 
out reference  to  the  property  and  rights  of  others.  As  well 
might  it  be  contended  that  the  act  permitted  it  to  place  them 
immediately  in  front  of  the  President's  house  or  of  the  Capitol, 
or  in  the  most  densely  populated  locality.  Indeed,  the  corpo- 
ration does  assert  a  right  to  place  its  works  upon  property  it 
may  acquire  anywhere  in  the  city. 
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Whatever  the  extent  of  the  authority  conferred,  it  was 
accompanied  with  this  implied  qualification,  that  the  works 
should  not  be  so  placed  as  by  their  use  to  unreasonably  inter- 
fere with  and  disturb  the  peaceful  and  comfortable  enjoyment 
of  others  in  their  property.  Grants  of  privileges  or  powers 
to  corporate  bodies,  like  those  in  question,  confer  no  license  to 
use  them  in  disregard  of  the  private  rights  of  others,  and  with 
immunity  for  their  invasion.  The  great  principle  of  the  com- 
mon law,  which  is  equally  the  teaching  of  Christian  morality, 
so  to  use  one's  property  as  not  to  injure  others,  forbids  any 
other  application  or  use  of  the  rights  and  powers  conferred. 

Undoubtedly  a  railway  over  the  public  highways  of  the 
District,  including  the  streets  of  the  city  of  Washington,  may 
be  authorized  by  Congress,  and  if,  when  used  with  reasonable 
care,  it  produces  only  that  incidental  inconvenience  which 
unavoidably  follows  the  additional  occupation  of  the  streets  by 
its  cars,  with  the  noises  and  disturbances  necessarily  attending 
their  use,  no  one  can  complain  that  he  is  incommoded.  AVhat- 
ever  consequential  annoyance  may  necessarily  follow  from  the 
running  of  cars  on  the  road  with  reasonable  care  is  damnum 
absque  injuria.  The  private  inconvenience  in  such  case  must 
be  suffered  for  the  public  accommodation. 

But  the  case  at  bar  is  not  of  that  nature.  It  is  a  case  of 
the  use  by  the  railroad  company  of  its  property  in  such  an 
unreasonable  way  as  to  disturb  and  annoy  the  plaintiff  in  the 
occupation  of  its  church,  to  an  extent  rendering  it  uncomfort- 
able as  a  place  of  worship.  It  admits  indeed  of  grave  doubt 
whether  Congress  could  authorize  the  company  to  occupy  and 
use  any  premises  within  the  city  limits,  in  a  way  that  would 
subject  others  to  physical  discomfort  and  annoyance  in  the 
quiet  use  and  enjoyment  of  their  property,  and  at  the  same 
time  exempt  the  company  from  the  liability  to  suit  for  dam- 
ages or  compensation,  to  which  individuals  acting  without 
such  authority  would  be  subject  under  like  circumstances. 
Without  expressing  any  opinion  on  this  point,  it  is  sufficient 
to  observe  that  such  authority  would  not  justify  an  invasion 
of  others'  property,  to  an  extent  which  would  amount  to  an 
entire  deprivation  of  its  use  and  enjoyment,  without  compen- 
sation to  the  owner.     ISTor  could  such  authority  be  invoked  to 
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justify  acts,  creating  physical  discomfort  and  annoyance  to 
others  in  the  use  and  enjoyment  of  their  property,  to  a  less 
extent  than  entire  deprivation,  if  different  places  from  those 
occupied  could  be  used  by  the  corporation  for  its  purposes, 
without  causing  such  discomfort  and  annoyance. 

The  acts  that  a  legislature  may  authorize,  which,  without 
such  authorization,  would  constitute  nuisances,  are  those  which 
affect  public  highways  or  public  streams,  or  matters  in  which 
the  public  have  an  interest  and  over  which  the  public  have 
control.  The  legislative  authorization  exempts  only  from  lia- 
bility to  suits,  civil  and  criminal,  at  the  instance  of  the  State ; 
it  does  not  affect  any  claim  of  a  private  citizen  for  damages 
for  any  special  inconvenience  and  discomfort  not  experienced 
by  the  public  at  large. 

Thus,  in  Sinnichson  v.  Johnson,  2  Harr.  N.  J.  at  151,  it  was 
held  by  the  Supreme  Court  of  New  Jersey  that  an  act  of  the 
legislature  authorizing  an  individual  to  erect  a  dam  across  a 
navigable  water  constituted  no  defence  to  an  action  for  dam- 
ages for  an  overflow  caused  by  the  dam. 

"  It  may  be  lawful,"  said  the  court,  "  for  him  (the  grantee 
of  the  power)  and  his  assignees  to  execute  this  act,  so  far  as 
the  public  interests,  the  rights  of  navigation,  fishing,  etc., 
are  concerned,  and  he  may  plead,  and  successfully  plead,  the 
act  to  any  indictment  for  a  nuisance,  or  against  any  complaint 
for  an  infringement  of  a  public  right,  but  cannot  plead  it  as 
a  justification  for  a  private  injury  which  may  result  from  the 
execution  of  the  statute." 

In  Crittenden  v.  Wilson,  5  Cow.  165,  it  was  held  by  the 
Supreme  Court  of  JSfew  York  that  an  act  authorizing  one  to 
build  a  dam,  on  his  own  land,  upon  a  creek  or  river  which  was 
a  public  highway,  merely  protected  him  from  indictment  for  a 
nuisance.  If,  said  the  court,  there  had  been  no  express  pro- 
vision in  the  act  for  the  payment  of  damages,  the  defendant 
would  still  have  been  hable  to  pay  them,  and  the  effect  of  the 
grant  was  merely  to  authorize  the  defendant  to  erect  a  dam, 
as  he  might  have  done,  if  the  stream  had  been  his  own,  with- 
out a  grant.  In  such  a  case  he  would  have  been  responsible 
in  damages  for  all  the  injury  occasioned  by  it  to  others. 

In  Brown  v.  Cayuga  c&c.  Bail/road  Company,  12  IST.  Y.  486, 
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the  company  was  sued  for  overflowing  plaintiff's  land  by 
means  of  a  cut  through  the  banks  of  a  stream  which  its  road 
crossed.  It  pleaded  authority  by  its  charter  to  cross  highways 
and  streams,  and  that  the  cut  in  question  was  necessary  to  the 
construction  and  maintenance  of  the  road.  But  it  was  held 
that  the  company  was  liable  for  damages  caused. 

"It  would  be  a  great  stretch,"  said  the  court,  "upon  the 
language,  and  an  unwarrantable  imputation  upon  the  wisdom 
and  justice  of  the  legislature,  to  hold  that  it  imports  an 
authority  to  cross  the  streams  in  such  a  manner  as  to  be  the 
cause  of  injury  to  others'  adjoining  property." 

And  so  the  court  adjudged  that  the  company  was  under  the 
same  obligation  as  a  private  owner  of  the  land  and  stream,  had 
he  bridged  it ;  and  that  the  right  granted  to  bridge  the  stream 
gave  no  immunity  for  damages  which  the  excavation  of  its 
banks  for  that  purpose  might  cause  to  others. 

In  Commonwealth  v.  Kidder,  in  the  Supreme  Court  of 
Massachusetts,  107  Mass.  1S8,  a  statute  of  that  State  author- 
ized the  storage,  keeping,  manufacture  and  refining  of  crude 
petroleum  or  any  of  its  products  in  detached  and  properly 
ventilated  buildings,  specially  adapted  to  that  purpose ;  and  it 
was  held  that  it  did  not  justify  the  refining  of  petroleum  at 
any  place,  where  a  necessary  consequence  of  the  manufacture 
was  the  emission  of  vapors  which  constitute  a  nuisance  at  com- 
mon law  by  their  unwholesome  and  offensive  nature. 

Numerous  other  decisions  from  the  courts  of  the  several 
States  might  be  cited  in  support  of  the  position  that  the  grant 
of  powers  and  privileges  to  do  certain  things  does  not  carry 
with  it  any  immunity  for  private  injuries  which  may  result 
directly  from  the  exercise  of  those  powers  and  privileges. 

If,  as  asserted  by  the  defendant,  the  noise,  smoke  and  odors, 
which  are  the  cause  of  the  discomfort  and  annoyance  to  the 
plaintiff,  are  no  more  than  must  necessarily  arise  from  the 
nature  of  the  business  carried  on  with  an  engine  house  and 
workshop  as  ordinarily  constructed,  then  the  engine  house  and 
workshop  should  be  so  remodelled  and  changed  in  their  struct- 
ure as  to  prevent,  if  that  be  possible,  the  nuisance  complained 
of;  and  if  that  be  not  possible,  they  should  be  removed  to 
some  other  place  where,  by  their  use,  the  plaintiff  would  not 
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be  thus  annoyed  and  disturbed  in  the  enjoyment  of  its  prop- 
erty. There  are  many  places  in  the  city  sufficiently  distant 
from  the  church  to  avoid  all  cause  of  complaint,  and  yet  suf- 
ficiently near  the  station  of  the  company  to  answer  its  pur- 
poses. 

There  are  many  lawful  and  necessary  occupations  which  by 
the  odors  they  engender,  or  the  noise  they  create,  are  nui- 
sances when  carried  on  in  the  heart  of  a  city,  such  as  the 
slaughtering  of  cattle,  the  training  of  tallow,  the  burning  of 
lime  and  the  like.  Their  presence  near  one's  dwelling-house 
would  often  render  it  unfit  for  habitation.  It  is  a  Avise  police 
regulation,  essential  to  the  health  and  comfort  of  the  inhabi- 
tants of  a  city,  that  they  should  be  carried  on  outside  of  its 
limits.  Slaughter-houses,  lime-kilns,  tallow-furnaces  are,  there- 
fore, generally  removed  from  the  occupied  parts  of  a  city,  or 
located  beyond  its  limits,  l^o  permission  given  to  conduct 
such  an  occupation  within  the  limits  of  a  city  would  exempt 
the  parties  from  liability  for  damages  occasioned  to  others, 
however  carefully  they  might  conduct  their  business.  {Fish  v. 
Dodge,  4  Denio,  311.) 

The  fact  that  the  smoke  stacks  of  the  engine  house  were  as 
high  as  the  city  regulations  for  chimneys  required,  is  no 
answer  to  the  action,  if  the  stacks  were  too  low  to  keep  the 
smoke  out  of  the  plaintiff's  church.  In  requiring  that  chim- 
neys should  have  a  certain  height,  the  regulations  did  not 
prohibit  their  being  made  higher,  nor  could  they  release  from 
liability  if  not  made  high  enough.  It  is  an  actionable  nui- 
sance to  build  one's  chimney  so  low  as  to  cause  the  smoke  to 
enter  his  neighbor's  house.  If  any  adjudication  is  wanted  for  a 
rule  so  obvious,  it  will  be  found  in  the  cases  of  Sampson  v. 
Smith,  8  Sim.  271,  and  Whitney  v.  Bartholomew,  21  Conn.  212. 

The  instruction  of  the  court  as  to  the  estimate  of  damages 
was  correct.  Mere  depreciation  of  the  property  was  not  the 
only  element  for  consideration.  That  might,  indeed,  be 
entirely  disregarded.  The  plaintiff  was  entitled  to  recover 
because  of  the  inconvenience  and  discomfort  caused  to  the 
congregation  assembled,  thus  necessarily  tending  to  destroy 
the  use  of  the  building  for  the  purposes  for  which  it  was 
erected  and  dedicated.    The  property  might  not  be  depreciated 
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in  its  salable  or  market  value,  if  the  building  had  been  entirely 
closed  for  those  purposes  by  the  noise,  smoke  and  odors  of 
the  defendant's  shops.  It  might  then,  perhaps,  have  brought 
in  the  market  as  great  a  price  to  be  used  for  some  other  pur- 
pose. But,  as  the  court  below  very  properly  said  to  the  jury, 
the  congregation  had  the  same  right  to  the  comfortable 
enjoyment  of  its  house  for  church  purposes  that  a  private 
gentleman  has  to  the  comfortable  enjoyment  of  his  own  house, 
and  it  is  the  discomfort  and  annoyance  in  its  use  for  those 
purposes  which  is  the  primary  consideration  in  allowing  dam- 
ages. As  with  a  blow  on  the  face,  there  may  be  no  arith- 
metical rule  for  the  estimate  of  damages.  There  is,  however, 
an  injury,  the  extent  of  which  the  jury  may  measure. 

Judgment  affirmed. 


EXCEPTIONS,  SECTION  8.    INEVITABLE  ACCIDENT. 
Bkown  v.  Collins. 

(53N.H.  442.  — 1873.) 

Trespass,  by  Albert  H.  Brown  against  Lester  Collins,  to 
recover  the  value  of  a  stone  post  on  which  was  a  street  lamp, 
situated  in  front  of  his  place  of  business  in  the  village  of  Til- 
ton.  The  post  stood  upon  the  plaintiff's  land,  but  near  the 
southerly  line  of  the  main  highway  leading  through  the  village 
and  within  four  feet  of  said  line.  There  was  nothing  to 
indicate  the  line  of  the  highway,  nor  any  fence  or  other 
obstruction  between  the  highway,  as  travelled,  and  the  post. 
The  highway  crosses  the  railroad  near  the  place  of  accident, 
and  the  stone  post  stood  about  fifty  feet  from  the  railroad 
track  at  the  crossing.  The  defendant  was  in  the  highway,  at 
or  near  the  railroad  crossing,  with  a  pair  of  horses  loaded 
with  grain,  going  to  the  grist  mill  in  Tilton  village.  The 
horses  became  frightened  by  an  engine  on  the  railroad  near 
the  crossing,  and  by  reason  thereof  became  unmanageable,  and 
ran,  striking  the  post  with  the  end  of  the  pole  and  breaking 
it  off  near  the  ground,  destroying  the  lamp  with  the  post.    ISTo 
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other  injury  was  done  by  the  accident.  The  shock  produced 
by  the  collision  with  the  post  threw  the  defendant  from  his 
seat  in  the  wagon,  and  he  struck  on  the  ground  between  the 
horses,  but  suffered  no  injury  except  a  slight  concussion.  The 
defendant  was  in  the  use  of  ordinary  care  and  skill  in  man- 
aging his  team,  until  they  became  frightened  as  aforesaid. 

The  foregoing  facts  were  agreed  upon  for  the  purpose  of 
raising  the  question  of  the  right  of  the  plaintiff  to  recover  in 
this  action. 

Rogers  for  the  plaintiff. 

Barnard  &  Sanhorn  for  the  defendant. 

Doe,  J.  It  is  agreed  that  the  defendant  was  in  the  use  of 
ordinary  care  and  skill  in  managing  his  horses,  until  they  were 
frightened  ;  and  that  they  then  became  unmanageable,  and  ran 
against  and  broke  a  post  on  the  plaintiff's  land.  It  is  not  ex- 
plicitly stated  that  the  defendant  was  without  actual  fault,  — 
that  he  was  not  guilty  of  any  malice,  or  unreasonable  unskil- 
f ulness  or  negligence ;  but  it  is  to  be  inferred  that  the  fact  was 
so ;  and  we  decide  the  case  on  that  ground.  We  take  the 
case  as  one  where,  without  actual  fault  in  the  defendant,  his 
horses  broke  from  his  control,  ran  away  with  him,  went  upon 
the  plaintiff's  land,  and  did  damage  there,  against  the  will, 
intent  and  desire  of  the  defendant. 

Sir  Thomas  Raymond's  report  of  Lambert  i&  Olliot  v.  Bessey, 
T.  Eaym.  421,  and  Bessey  v.  Olliot  &  Lainhert^  T.  Raym.  467, 
is,  "The  question  was  this:  A  gaoler  takes  from  the  bailiff  a 
prisoner  arrested  by  him  out  of  the  bailiff's  jurisdiction, 
Avhether  the  gaoler  be  liable  to  an  action  of  false  imprison- 
ment and  the  judges  of  the  common  pleas  did  all  hold  that 
he  was ;  and  of  that  opinion  I  am,  for  these  reasons. 

"  1.  In  all  civil  acts,  the  law  doth  not  so  much  regard  the 
intent  of  the  actor,  as  the  loss  and  damage  of  the  party  suffer- 
ing ;  and  tlierefore  Mich.  6  E.  IV,  7,  a.  pi.  18.  Trespass  quare  vi 
c&  armis  clausum  /regit,  c&  herbam  suam  pedibus  calcando 
consumpsit  in  six  acres.  The  defendant  pleads  that  he  hath  an 
acre  lying  next  the  said  six  acres,  and  upon  it  a  hedge  of 
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thorns,  and  he  cut  the  thorns,  and,  they,  ipso  invito,  fell  upon 
the  plaintiff's  land,  and  the  defendant  took  them  off  as  soon 
as  he  could,  which  is  the  same  trespass ;  and  the  plaintiff  de- 
murred ;  and  adjudged  for  the  plaintiff;  for  though  a  man  doth 
a  lawful  thing,  yet,  if  any  damage  do  thereby  befall  another, 
he  shall  answer  for  it,  if  he  could  have  avoided  it.  As  if  a 
man  lop  a  tree  and  the  boughs  fall  upon  another,  ipso  invito, 
yet  an  action  lies.  If  a  man  shoot  at  butts,  and  hurt  another 
unawares,  an  action  lies.  I  have  land  through  which  a  river 
runs  to  your  mill,  and  I  lop  the  fallows  growing  upon  the 
river  side,  which  accidentally  stop  the  water,  so  as  your  mill 
is  hindered,  an  action  lies.  If  I  am  building  my  own  house 
and  a  piece  of  timber  falls  on  my  neighbor's  house  and  breaks 
part  of  it,  an  action  lies.  If  a  man  assault  me,  and  I  lift  up 
my  staff  to  defend  myself,  and,  in  lifting  it  up  hit  another,  an 
action  lies  by  that  person,  and  yet  I  did  a  lawful  thing.  And 
the  reason  of  all  these  cases  is,  because  he  that  is  damaged 
ought  to  be  recompensed.  But  otherwise  it  is  in  criminal 
cases,  for  there  actus  nonfacit  reum  nisi  mens  sit  rea. 

"  Mich.  23,  Car.  1  B.  E. ;  Stile  72,  Ouilhert  v.  Stone.  Tres- 
pass for  entering  his  close  and  taking  away  his  horse.  The 
defendant  pleads  that  he,  for  fear  of  his  life,  by  threats  of 
twelve  men,  went  into  the  plaintiff's  house  and  took  the  horse. 
The  plaintiff  demurred ;  and  adjudged  for  the  plaintiff,  because 
threats  could  not  excuse  the  defendant  and  make  satisfaction 
to  the  plaintiff. 

"  Hob.  134,  Weaver  v.  Ward.  Trespass  of  assault  and  bat- 
tery. The  defendant  pleads  that  he  was  a  trained  soldier  in 
London,  and  he  and  the  plaintiff  were  skirmishing  with  their 
company,  and  the  defendant,  with  his  musket,  casualiter  di 
per  infortunium  &  contra  voluntatem  suam  in  discharging 
of  his  gun  hurt  the  plaintiff,  and  resolved  no  good  plea.  So 
here  though  the  defendant  knew  not  of  the  wrongful  taking 
of  the  plaintiff,  yet  that  will  not  make  any  recompense  for  the 
Avrong  the  plaintiff  hath  sustained.  But  the  three  other  judges 
resolved  that  the  defendant,  the  gaolor,  could  not  be  charged, 
because  he  could  not  have  notice  whether  the  prisoner  was 
legally  arrested  or  not." 

In  Fletcher  v.   Rylands,  L.  E.   3  H.  L.  330,  Lord  Cran- 
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worth  said,  — "  in  considering  whether  a  defendant  is  liable 
to  a  plaintiff  for  a  damage  which  plaintiff  may  have  sustained, 
the  question  in  general  is  not  whether  the  defendant  has  acted 
with  due  care  and  caution,  but  wliether  his  acts  have  occasioned 
the  damage.  This  is  all  well  explained  in  the  old  case  of  ZaiTi- 
bert  V.  Bessey,  reported  by  Sir  Thomas  Raymond  (Sir  T.  Raym. 
421).  And  the  doctrine  is  founded  on  good  sense.  For  when 
one  person,  in  managing  his  own  affairs,  causes,  however 
innocently,  damage  to  another,  it  is  obviously  only  just  that 
he  should  be  the  party  to  suffer." 

The  head-note  of  Weaver  v.  Ward,  Hob.  134,  is,  —  "  If  one 
trained  soldier  wound  another,  in  skirmishing  for  exercise,  an 
action  of  trespass  will  lie,  unless  it  shall  appear  from  the  de- 
fendant's plea  that  he  was  guilty  of  no  negligence,  and  that 
the  injury  was  inevitable."  The  reason  of  the  decision,  as 
reported,  was  this  :  "  For  though  it  were  agreed,  that  if  men 
tilt  or  tourney  in  the  presence  of  the  king,  or  if  two  masters 
of  defence  playing  their  prizes  kill  one  another,  that  this  shall 
be  no  felony ;  or  if  a  lunatic  kill  a  man,  or  the  like ;  because 
felony  must  be  done  animo  felonico ;  yet  in  trespass,  which 
tends  only  to  give  damages  according  to  hurt  or  loss,  it  is  not 
so;  and  therefore  if  a  lunatic  hurt  a  man,  he  shall  be  answer- 
able in  trespass ;  and  therefore  no  man  shall  be  excused  of  a 
trespass  (for  this  is  the  nature  of  an  excuse,  and  not  of  a  justi- 
fication, front  ei  hene  licuit),  except  it  may  be  judged  utterly 
without  his  fault;  as  if  a  man  by  force  take  ray  hand  and 
strike  you ;  or  if  here  the  defendant  had  said  that  the  plaintiff 
ran  across  his  piece  when  it  was  discharging;  or  had  set  forth 
.  the  case  with  the  circumstances,  so  as  it  had  appeared  to  the 
court  that  it  had  been  inevitable,  and  that  the  defendant  had 
committed  no  negligence  to  give  occasion  to  the  hurt." 

There  may  be  some  ground  to  argue  that  "  utterly  without 
his  fault,"  "inevitable,"  and  "no  negligence,"  in  the  sense  in- 
tended in  that  case,  mean  no  more  than  the  modern  phrase 
"  ordinary  and  reasonable  care  and  prudence ; "  and  that,  in 
such  a  case,  at  the  present,,time,  to  hold  a  plea  good  that 
alleges  the  exercise  of  reasonable  care,  without  setting  forth 
all  "the  circumstances"  orievidence  sustaining  the  plea  would 
be  substantially  in  complianBe  with  the  law  of  that  case,  due 
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allowance  being  made  for  the  difference  of  legal  language 
used  at  different  periods,  and  the  difference  in  the  forms  of 
pleading.  But  the  drift  of  the  ancient  English  authorities  on 
the  law  of  torts  seems  to  differ  materially  from  the  view  now 
prevailing  in  this  country.  Foi-merly,  in  England,  there  seems 
to  have  been  no  well-defined  test  of  an  actionable  tort.  De- 
fendants were  often  liable  "because,"  as  Raymond  says,  "he 
that  is  damaged  ought  to  be  recompensed ; "  and  not  because, 
upon  some  clearly  stated  principle  of  law  founded  on  actual 
culpability,  public  policy,  or  natural  justice,  he  was  entitled  to 
compensation  from  the  defendant.  The  law  was  supposed  to 
regard  "the  loss  and  damage  of  the  party  suffering,"  more 
than  the  negligence  and  blameworthiness  of  the  defendant: 
but  how  much  more  it  regarded  the  former  than  the  latter, 
was  a  question  not  settled,  and  very  little  investigated.  "  The 
loss  and  damage  of  the  party  suffering,"  if  without  relief, 
would  be  a  hardship  to  him  ;  relief  compulsorily  furnished  by 
the  other  party  would  often  be  a  hardship  to  him :  when  and 
why  the  "  loss  and  damage  "  should,  and  when  and  why  they 
should  not  be  transferred  from  one  to  the  other,  by  process  of 
law,  were  probably  not  solved  in  a  philosophical  manner. 
There  were  precedents,  established  upon  superficial,  crude  and 
undigested  notions;  but  no  application  of  the  general  system 
of  legal  reason  to  this  subject. 

Mr.  Holmes  says,  — "  it  may  safely  be  stated  that  all  the 
more  ancient  examples  are  traceable  to  conceptions  of  a  much 
ruder  sort  (than  actual  fault),  and  in  modern  times  to  more  or 
less  definitely  thought-out  views  of  public  policy.  The  old 
writs  in  trespass  did  not  allege,  nor  was  it  necessary  to  show, 
anything  savoring  of  culpability.  It  was  enough  that  a  cer- 
tain event  had  happened,  and  it  was  not  even  necessary  that 
the  act  should  be  done  intentionally,  though  innocently.  An 
accidental  blow  was  as  good  a  cause  of  action  as  an  intentional 
one.  On  the  other  hand,  when,  as  in  Rylands  v.  Fletcher; 
modern  courts  hold  a  man  liable  for  the  escape  of  water  from 
a  reservoir  which  he  has  built  upon  his  land,  or  for  the  escape 
of  cattle,  although  he  is  not  alleged  to  have  been  negligent,, 
they  do  not  proceed  upon  the  ground  that  there  is  an  element 
of  culpability  in  making  such  a  reservoir,  or  in  keeping  cattle, 
10 
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sufficient  to  charge  the  defendant  as  soon  as  a  damnum  occurs, 
but  on  the  principle  that  it  is  politic  to  make  those  who  go 
into  extra-hazardous  employments  take  the  risk  on  their  own 
shoulders."  He  alludes  to  the  fact  that  "  there  is  no  certainty 
what  will  be  thought  extra-hazardous  in  a  certain  jurisdiction 
at  a  certain  time,"  but  suggests  that  many  particular  instances 
point  to  the  general  principle  of  liability  for  the  consequences 
of  extra-hazardous  undertakings  as  the  tacitly  assumed  ground 
of  decision.  (7  Am.  Law  Eev.  652,  653,  662 ;  2  Kent  Com. 
(12th  ed.)  561,  n.  1;  4  id.  110  n.  1.)  If  the  hazardous  nature  of 
things  or  of  acts  is  adopted  as  the  test,  or  one  of  the  tests,  and 
the  English  authorities  are  taken  as  the  standard  of  what  is  to 
be  regarded  as  hazardous,  "  it  will  be  necessary  to  go  to  tlie 
length  of  saying  that  an  owner  of  real  property  is  liable  for 
all  damage  resulting  to  his  neighbor's  property  from  anything 
done  upon  his  own  land  "  (Mellish's  argument  in  Fletcher  v. 
liylaoids,  L.  R.  1  Ex.  272),  and  that  an  individual  is  answer- 
able "who,  for  his  own  benefit  makes  an  improvement  on  his 
own  land,  according  to  his  best  skill  and  diligence,  and  not  fore- 
seeing it  will  produce  any  injury  to  his  neighbor,  if  he  thereby 
unwittingly  injure  his  neighbor  "  —  (Gibbs,  Ch.  J.,  in  Sutton  v. 
Clark,  6  Taunt.  44,  approved  by  Blackburn,  J.,  in  Fletcher 
V.  liylands,  L.  R.  1  Ex.  286.)  If  danger  is  adopted  as  a  test, 
and  the  English  authorities  are  abandoned,  the  fact  of  danger, 
controverted  in  each  case,  will  present  a  question  for  the  jury, 
and  expand  the  issue  of  tort  or  no  tort,  into  a  question  of 
reasonableness  in  a  form  much  broader  than  has  been  gener- 
ally used ;  or  courts  will  be  left  to  devise  tests  of  peril,  under 
varying  influences  of  time  and  place  that  may  not  immediately 
produce  a  uniform,  consistent  and  permanent  rule. 

It  would  seem  that  some  of  the  early  English  decisions 
were  based  on  a  view  as  narrow  as  tliat  which  resjards  nothintr 
but  the  hardship  "of  the  party  suffering;"  disregards  the 
question  whether,  by  transferring  the  hardship  to  the  other 
party,  anything  more  will  be  done  than  substitute  one  suffering 
party  for  another;  and  does  not  consider  what  legal  reason 
can  be  given  for  relieving  the  party  who  has  suffered,  by  mak- 
'ing  another  suffer  the  expense  of  his  relief.  For  some  of  those 
decisions,  better  reasons  may  now  be  given  than  were  thought 
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of  when  the  decisions  were  announced ;  but  whether  a  satisfac- 
tory test  of  an  actionable  tort  can  be  extended  from  the  ancient 
authorities,  and  whether  the  few  modern  cases  that  carry  out 
the  doctrine  of  those  authorities  as  far  as  it  is  carried  in  Fletcher 
V.  Rylands,  3  H.  &  0.  774 ;  L.  E.  1  Ex.  265 ;  L.  E.  3  H.  L. 
330 ;  L.  E.  Phil.  ed.  3  Ex.  352,  can  be  sustained,  is  very  doubt- 
ful. The  current  of  American  authority  is  very  strongly  against 
some  of  the  leadino-  English  cases. 

One  of  the  strongest  presentations  of  the  extreme  English 
view  is  by  Blackburn,  J.,  who  says  in  Fletcher  v.  Rylands, 
L.  E.  1.  Ex.  279,  280,  281,  282,  —  "We  think  that  the  true  rule 
of  law  is,  that  the  person  who  for  his  own  purposes  brings  on 
his  lands,  and  collects  and  keeps  there  anything  likely  to  do 
mischief  if  it  escapes,  must  keep  it  in  at  his  peril,  and  if  he 
does  not  do  so,  is  prima  facie  answerable  for  all  the  damage 
which  is  the  natural  consequence  of  its  escape.  He  can  excuse 
himself  by  showing  that  the  escape  was  owing  to  the  plaintiff's 
default ;  or  perhaps  that  the  escape  was  the  consequence  of 
vis  major,  or  the  act  of  Grod ;  but  as  nothing  of  this  sort  exists 
here,  it  is  unnecessary  to  inquire  what  excuse  would  be  sufficient. 
The  general  rule,  as  above  stated,  seems  on  principle,  just. 
The  person  whose  grass  or  corn  is  eaten  down  by  the  escaping 
cattle  of  his  neighbor,  or  whose  mine  is  flooded  by  the  water 
from  his  neighbor's  reservoir,  or  whose  cellar  is  invaded 
by  the  filth  of  his  neighbor's  privy,  or  whose  habitation  is 
made  unhealthy  by  the  fumes  and  noisome  vapors  of  his 
neighbor's  alkali  works,  is  damnified  without  any  fault  of  his 
own ;  and  it  seems  but  reasonable  and  just  that  the  neighbor, 
who  has  brought  something  on  his  own  property  which  was 
not  naturally  there,  harmless  toothers  so  long  as  it  is  confined 
to  his  property,  but  which  he  knows  to  be  mischievous  if  it 
gets  on  his  neighbor's,  should  be  obliged  to  make  good  the 
damage  which  ensues  if  he  does  not  succeed  in  confining  it  to 
his  own  propert}^  But  for  his  act  in  bringing  it  there  no  mis- 
chief could  have  accrued,  and  it  seems  but  just  that  he  should, 
at  his  peril,  keep  it  there  so  that  no  mischief  may  accrue,  or 
answer  for  the  natural  and  anticipated  consequences.  And  upon 
authority,  this  we  think  is  established  to  be  the  law,  whether 
the  things  so  brought  be  beasts,  or  water,  or  filth  or  stenches. 
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The  case  that  has  most  commonly  occurred,  and  which  is  most 
frequently  to  be  found  in  the  books,  is  as  to  the  obligation  of 
the  owner  of  cattle  which  he  has  brought  on  his  land,  to  pre- 
vent their  escaping  and  doing  mischief.  The  law,  as  to  them, 
seems  to  be  perfectly  settled  from  early  times  :  the  owner  must 
keep  them  in  at  his  peril,  or  he  will  be  a.nswerable  for  the 
natural  consequences  of  their  escape,  — that  is  with  regard  to 
tame  beasts,; — for  the  grass  they  eat  and  trample  upon,  though 
not  for  any  injury  to  the  person  of  others ;  for  our  ancestors 
have  settled  that  it  is  ^not  the  general  nature  of  horses  to  kick, 
or  bulls  to  gore  (or  he  might  have  added,  dogs  to  bite),  but  if 
the  owner  knows  that  the  beast  has  a  vicious  propensity  to 
attack  man,  he  will  be  answerable  for  that  too.  ...  In 
these  latter  authorities  (relating  to  animals  called  mischievous 
or  ferocious),  the  point  under  consideration  was  damage  to  the 
person ;  and  what  was  decided  was,  that  where  it  was  known 
that  hurt  to  the  person  was  the  natural  consequence  of  the 
animal  being  loose,  the  owner  should  be  responsible  in  damages 
for  such  hurt,  though  where  it  was  not  known  to  be  so,  the 
owner  was  not  responsible  for  such  damages ;  but  where  the 
damage  is,  like  eating  grass  or  other  ordinary  ingredients  in 
damage  feasant,  the  natural  consequence  of  the  escape,  the 
rule  as  to  keeping  in  the  animal  is  the  same.  .  .  .  There 
does  not  appear  to  be  any  difference  in  principle  between  the 
extent  of  the  duty  cast  on  him  who  brings  cattle  on  his  land 
to  keep  them  in,  and  the  extent  of  the  duty  imposed  on  him 
Avho  brings  on  his  land  water,  filth,  or  stenches  or  any  other 
thing,  which  will,  if  it  escape,  naturally  do  damage,  to  prevent 
their  escaping  and  injuring  his  neighbor." 

This  seems  to  be  substantially  an  adoption  of  the  early 
authorities  and  an  extension  of  the  ancient  practice  of  holding 
the  defendant  liable,  in  some  cases,  on  the  partial  view  that 
regarded  the  misfortune  of  the  plaintiff  upon  whom  a  damage 
had  fallen,  and  required  no  legal  reason  for  transferring  the 
damages  to  the  defendant.  The  ancient  rule  was,  that  a  per- 
son in  whose  house,  or  on  Avhose  land,  a  fire  accidentallv 
originated,  which  spread  to  his  neighbor's  property  and  de- 
stroyed it,  must  make  good  the  loss.  {Filliter  v.  Phippard,  11 
A.  &  E.  ]Sr.  S.  347,  351 ;  Tubervil  v.  Stamp,  1  Comyns,  32 ;  S.  C. 
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1  Salk.  13;  Com.  Dig.,  Action  upon  the  case  for  Negligence ^ 
A.  6 ;  1  Arch.  JST.  P.  639 ;  Fletcher  v.  Eylands,  3  H.  &  C. 
790,  793  ;  Russell  v.  Fabyan,  34  K  H.  218,  225.)  JSTo  inquiry 
was  made  into  tiie  reason  of  putting  upon  him  his  neighbor's 
loss  as  well  as  his  own.  The  rule  of  such  cases  is  applied,  by 
Blackburn,  to  everything  which  a  man  brings  on  his  land 
which  will,  if  it  escapes,  naturally  do  damage.  One  result  of 
such  a  doctrine  is,  that  every  one  building  a  fire  on  his  own 
hearth,  for  necessary  purposes,  with  the  utmost  care,  does  so 
at  the  peril,  not  onl};-  of  losing  his  own  house,  but  of  being 
irretrievably  ruined  if  a  spark  from  his  chimney  starts  a  con- 
flagration which  lays  waste  the  neighborhood.  "  In  conflict 
Avith  the  rule  as  laid  down  in  the  English  cases,  is  a  class  of 
cases  in  reference  to  damage  from  fire  communicated  from 
the  adjoining  premises.  Fire,  like  water  or  steam,  is  lilrely  to 
produce  mischief  if  it  escapes  and  goes  beyond  control ;  and 
yet  it  has  never  been  held  in  this  country  that  one  building  a 
fire  on  his  own  premises  can  be  made  liable  if  it  escapes  upon 
his  neighbor's  premises,  and  does  him  damage  without  proof 
of  negligence."     {Losee  v.  Buchanan,  51  E".  Y.  476,  487.) 

Everything  that  a  man  can  bring  on  his  land  is  capable  of 
escaping, —  against  his  will,  and  without  his  fault,  with  or 
without  assistance,  in  some  form,  solid,  liquid,  or  gaseous, 
changed  or  unchanged  by  the  transforming  processes  of  nature 
or  art, —  and  of  doing  damage  after  its  escape.  Moreover,  if 
there  is  a  legal  principle  that  makes  a  man  liable  for  the 
natural  consequences  of  the  escape  of  things  which  he  brings 
on  his  land,  the  application  of  such  a  principle  cannot  be 
limited  to  those  things :  it  must  be  applied  to  all  his  acts  that 
disturb  the  original  order  of  creation ;  or,  at  least,  to  all  things 
which  he  undertakes  to  possess  or  control  anywhere,  and 
which  were  not  used  and  enjoyed  in  what  is  called  the  natural 
or  primitive  condition  of  mankind,  whatever  that  may  have 
been.  This  is  going  back  a  long  way  for  a  standard  of  legal 
rights,  and  adopting  an  arbitrary  test  of  responsibility  that 
confounds  all  degrees  of  danger,  pays  no  heed  to  the  essential 
elements  of  actual  fault,  puts  a  clog  upon  natural  and  reason- 
ably necessary  uses  of  matter,  and  tends  to  embarrass  and 
obstruct  much  of  the  work  which  it  seems  to  be  man's  duty 
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carefully  to  do.  The  distinction  made  by  Lord  Cairns 
[Rylands  v.  Fletcher,  L.  E.  3  H.  L.  330)  between  a  natural 
and  a  non-natural  use  of  land,  if  he  meant  anything  more  than 
the  difference  between  a  reasonable  and  an  unreasonable  one, 
is  not  established  in  the  law.  Even  if  the  arbitrary  test  were 
applied  only  to  things  which  a  man  brings  on  his  land,  it 
would  still  recognize  the  peculiar  rights  of  savage  life  in  a 
wilderness,  ignore  the  rights  growing  out  of  a  civilized  state 
of  society,  and  make  a  distinction  not  warranted  by  the  en- 
lightened spirit  of  the  common  law:  it  would  impose  a  penalty 
upon  efforts,  made  in  a  reasonable,  skilful  and  careful  manner, 
to  rise  above  a  condition  of  barbarism.  It  is  impossible  that 
legal  principle  can  throw  so  serious  an  obstacle  in  the  way  of 
progress  and  improvement.  Natural  rights  are,  in  general, 
legal  rights;  and  the  rights  of  civilization  are,  in  a  legal  sense, 
as  natural  as  any  others.  "  Most  of  the  rights  of  property,  as 
well  as  of  person,  in  the  social  state,  are  not  absolute  but  rela- 
tive" (Losee  v.  Buchanan,  51  K  Y.  485) ;  and,  if  men  ever 
were  in  any  other  than  the  social  state,  it  is  neither  necessary 
nor  expedient  that  they  should  now  govern  themselves  on  the 
theory  that  they  ought  to  live  in  some  other  state.  The  com- 
mon law  does  not  usually  establish  tests  of  responsibility  on 
any  other  basis  than  the  propriety  of  their  living  in  the  social 
state,  and  the  relative  and  qualified  character  of  the  rights  in- 
cident to  that  state. 

In  Fletcher  v.  Rylands,  L.  K.  1  Ex.  286,  287,  Mr.  Justice 
Blackburn,  commenting  upon  the  remark  of  Mr.  Baron  Martin, 
"  that,  when  damage  is  done  to  personal  property,  or  even  to 
the  person,  by  collision,  either  upon  land  or  at  sea,  there  must 
be  negligence  in  the  party  doing  the  damage  to  render  him 
legally  responsible,"  says,  "This  is  no  doubt  true;  and,  as 
was  pointed  out  by  Mr.  Mellish  during  his  argument  before 
us,  this  is  not  confined  to  cases  of  collision,  for  there  are  many 
cases  in  which  proof  of  negligence  is  essential,  as,  for  instance, 
where  an  unruly  horse  gets  on  the  foot-path  of  a  public  street 
and  kills  a  passenger  {Tlammach  v.  White,  11  C.  B.  (JST.  S.)  588; 
31  L.  J.  (C.  P.)  129);  or  where  a  person  in  a  dock  is  struck  by 
the  falling  of  a  bale  of  cotton  which  the  defendant's  servants 
are  lowering  {Scott  v.  London  Dock  Company,  3  H.  &  C.  596 ; 
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35  L.  J.  Ex.  17,  220);  and  many  other  similar  cases  may  be 
found.  But  we  think  these  cases  distinguishable  from  the 
present.  Traffic  on  the  highways,  whether  by  land  or  sea, 
cannot  be  conducted  without  exposing  those  whose  persons  or 
property  are  near  it  to  some  inevitable  risk;  and  that  being 
so,  those  who  go  on  the  highway,  or  have  their  property  adja- 
cent to  it,  may  well  be  held  to  do  so  subject  to  their  taking 
upon  themselves  the  risk  of  injury  from  that  inevitable  dan- 
ger ;  and  persons  who,  by  the  license  of  the  owner,  pass  near 
to  warehouses  where  goods  are  being  raised  or  lowered,  cer- 
tainly do  so  subject  to  the  inevitable  risk  of  accident.  In 
neither  case,  therefore,  can  they  recover  without  proof  of 
want  of  care  or  skill  occasioning  the  accident ;  and  it  is  be- 
lieved that  all  the  cases  in  which  inevitable  accident  has  been 
held  an  excuse  for  what,  prima  facie,  was  a  trespass,  can  be 
explained  on  the  same  principle,  viz. :  that  the  circumstances 
were  such  as  to  show  that  the  plaintiff  had  taken  that  risk 
upon  himself."  This  would  be  authority  for  holding,  in  the 
present  case,  that  the  plaintiff,  by  having  his  post  near  the 
street,  took  upon  himself  the  risk  of  its  being  broken  by  an 
inevitable  accident,  carrying  a  ti-aveller  off  the  street.  But  such 
a  doctrine  would  open  more  questions,  and  more  difficult  ones, 
than  it  would  settle.  At  what  distance  from  a  highway  would 
an  object  be  near  it?  What  part  of  London  is  not  near  a 
street?  And  then,  as  the  defendant  had  as  good  a  right  to 
be  at  home  with  his  horses  as  to  be  in  the  highway,  why  might 
not  his  neighbor,  by  electing  to  live  in  an  inhabited  country,  as 
well  be  held  to  take  upon  himself  the  risk  of  an  inevitable 
accident  happening  by  reason  of  the  country  being  inhabited, 
as  to  assume  a  highway  risk  by  living  near  a  road?  If  neigh- 
borhood is  the  test,  who  are  a  man's  neighbors  but  the  whole 
human  race  ?  If  a  person,  by  remaining  in  England,  is  held 
to  take  upon  himself  one  class  of  the  inevitable  dangers  of 
that  country,  because  he  could  not  avoid  that  class  by  migrat- 
ing to  a  region  of  solitude,  why  should  he  not,  for  a  like  rea- 
son, also  be  held  to  expose  himself  voluntarily  to  other  classes 
of  the  inevitable  dangers  of  that  country  ?  And  where  does 
this  reasoning  end  ? 

It  is  not  improbable  that  the  rules  of  liability  for  damage 
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done  by  brutes  or  by  fire,  found  in  the  early  English  cases, 
were  introduced,  by  sacerdotal  influence,  from  what  was  sup- 
posed to  be  the  Roman  or  the  Hebrew  law.  (7  Am.  L.  Eev. 
652,  n.  1  Doraat.  Civil  Law,  Strahan's  translation,  2d  ed. 
30i,  305,  306,  312,  313  ;  Exodus  21:  28-32,  36 ;  22:  5,  6,  9.)  It 
would  not  be  singular  if  these  rules  should  be  spontaneously 
produced  at  a  certain  period  in  the  life  of  any  community. 
Where  the}'  first  appeared  is  of  little  consequence  in  the  pres- 
ent inquiry.  They  were  certainly  introduced  in  England  at 
an  immature  stage  of  English  jurisprudence,  and  an  undevel- 
oped state  of  agriculture,  manufactures  and  commerce,  when 
the  nation  had  not  settled  down  to  those  modern,  progressive, 
industrial  pursuits  which  the  spirit  of  the  common  law,  adapted 
to  all  conditions  of  society,  encourages  and  defends.  They 
were  introduced  when  the  development  of  many  of  the  ra- 
tional rules  now  universally  recognized  as  principles  of  the 
common  law  had  not  been  demanded  by  the  growth  of  intelli- 
gence, trade  and  productive  enterprise,  —  when  the  common  law 
had  not  been  set  forth  in  the  precedents  as  a  coherent  and  log- 
ical system  on  many  subjects  other  than  the  tenures  of  real 
estate.  At  all  events,  whatever  may  be  said  of  the  origin  of 
those  rules,  to  extend  them,  as  they  were  extended  in  Rylands 
V.  Fletcher,  seems  to  us  contrary  to  the  analogies  and  the 
general  principles  of  the  common  law,  as  now  established. 
To  extend  them  to  the  present  case  would  be  contrary  to 
American  authority,  as  well  as  to  our  understanding  of  legal 
principles. 

The  difficulty  under  which  the  plaintiff  might  labor  in  prov- 
ing the  culpability  of  the  defendant,  which  is  sometimes 
given  as  a  reason  for  imposing  an  absolute  liability  without 
evidence  of  negligence  {Rixford  v.  Smith,  52  N.  H.  355,  359), 
or  changing  the  burden  of  proof  {Lisbon  v.  Lyman,  49  JS".  H. 
553,  568,  569,  574,  575),  seems  not  to  have  been  given  in  the 
English  cases  relating  to  damage  done  by  brutes  or  fire.  And 
however  large  or  small  the  class  of  cases  in  which  such  a  diffi- 
culty may  be  the  foundation  of  a  rule  of  law,  since  the  diffi- 
culty has  been  so  much  reduced  by  the  abolition  of  witness 
disabilities,  the  present  case  is  not  one  of  that  class. 

There  are  many  cases  where  a  man  is  held  liable  for  taking. 
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converting  {C.  B.  Co.  v.  Foster,  51  JST.  H.  490)  or  destroying 
property,  or  doing  something  else^  or  causing  it  to  be  done, 
intentionally,  under  the  claim  of  right,  and  without  any  actual 
fault.  "Probably  one-half  of  the  cases,  in  which  trespass  de 
ionis  asportatis  is  maintained,  arise  from  a  mere  misapprehen- 
sion of  legal  rights."  (Metcalf,  J.,  in  Stanley  v.  Oaylord,  1 
Cush.  536,  551.)  "When  a  defendant  erroneously  supposed, 
without  any  fault  of  either  party,  that  he  had  a  right  to  do 
what  he  did,  and  his  act,  done  in  the  assertion  of  his  supposed 
right,  turns  out  to  have  been  an  interference  with  the  plaintiff's 
property,  he  is  generally  held  to  have  assumed  the  risk  of  main- 
taining the  right  which  he  asserted  and  the  responsibility 
of  the  natural  consequences  of  his  voluntary  act.  But  when 
tliere  was  no  fault  on  his  part,  and  the  damage  was  not  caused 
by  his  voluntary  and  intended  act,  or  by  an  act  of  which  he 
knew,  or  ought  to  have  known,  the  damage  would  be  a  neces- 
sary, probable  or  natural  consequence  ;  or  by  an  act  which  he 
knew  or  ought  to  have  known  to  be  unlawful  —  we  understand 
the  general  law  to  be,  that  he  is  not  liable.  ( Vincent  v. 
Stinehour,  7  Yt.  62;  Aaron  v.  Stal!e,  31  Ga.  167;  Morris  v. 
Piatt,  32  Conn.  75 ;  and  Judge  Hedfield's  note  to  that  case  in 
4:  Am.  L.  Eeg.  (K  S.)  532 ;  Townshend  on  Slander,  sees.  67,  88, 
p.  128,  n.  1,  2d  ed.)  In  Brown  v^  Kendall,  6  Cush.  292,  the 
defendant,  having  interfered  to  part  his  dog  and  the  plaintiff's, 
w^hich  were  fighting,  in  raising  a  stick  for  that  purpose,  acci- 
dentally struck  the  plaintiff  and  injured  him.  It  was  held, 
that  parting  the  dogs  was  a  lawful  and  proper  act  which  the 
defendant  miglit  do  by  the  use  of  proper  and  safe  means ;  and 
that  if  the  plaintiff's  injury  was  caused  by  such  an  act  done 
with  due  care  and  all  proper  precautions,  the  defendant  was 
not  liable.  In  the  decision  there  is  the  important  suggestion 
that  some  of  the  apparent  confusion  in  the  authorities  has 
arisen  from  discussions  of  the  question  whether  a  party's  rem- 
edy is  in  trespass  or  case,  and  from  the  statement  that  when 
the  injury  comes  from  a  direct  act,  trespass  lies,  and  when  the 
damage  is  consequential,  ca^e  is  the  proper  form  of  action,  — 
the  remark  concerning  the  immediate  effect  of  an  act  being 
made  with  reference  to  damage  for  which  it  is  admitted  tiiere 
is  a  remedy  of  some  kind,  and  on  the  question  of  the  proper 
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remedy,  not  on  the  general  question  of  liability.  Judge  Shaw, 
delivering  the  opinion  of  the  court,  said,  —  "  We  think,  as  the 
result  of  all  the  authorities,  the  rule  is  correctly  stated  by  Mr. 
Greenleaf,  that  the  plaintiff  must  come  prepared  with  evi- 
dence to  show  either  that  the  intention  was  unlawful,  or  that 
the  defendant  was  in  fault;  for  if  the  injury  was  unavoidable, 
and  the  conduct  of  the  defendant  was  free  from  blame,  he  wiU 
not  be  liable.  (2  Greenl.  Ev.,  sees.  85  to  92;  WaJceman  v. 
Eobinson,  1  Bing.  213.)  If,  in  the  prosecution  of  a  lawful  act, 
a  casualty  purely  accidental  arises,  no  action  can  be  supported 
for  an  injury  arising  therefrom.  {Davis  v.  Saunders,  2  Chit. 
K.  639  ;  Com.  Dig.  Battery,  A.  Day's  ed.  and  notes ;  Vin^ 
cent  V.  StineJiour,  7  Yerm.  62 ; "  James  v.  Campbell,  5  C.  &  P. 
372;  Alderson  v.  Waistell,  1  C.  &  K.  358.) 

Whatever  may  be  the  rule  or  the  exception,  or  the  reason 
of  it,  in  cases  of  insanity  ( Weaver  v.  Ward,  Hob.  134 ;  Com. 
Dig.  Battery,  A.  n.  d,  Hammond's  ed. ;  Dormay  v.  Borra- 
daile,  5  M.  G.  &  S.  380 ;  Sedgwick  on  Damages,  455,  456, 
2d  ed. ;  Morse  v.  Crawford,  17  Yt.  499 ;  Dickinson  v.  Barber, 
9  Mass.  225 ;  Krom  v.  Schoommaker,  3  Barb.  647 ;  Horner  v. 
Marshall,  5  Munf .  466 ;  Teates  v.  Heed,  4  Blackf.  463  \  and 
whatever  may  be  the  full  legal  definitions  of  necessity,  inevi- 
table danger  and  unavoidable  accident,  the  occurrence  com- 
plained of  in  this  case  was  one  for  which  the  defendant  is  not 
liable,  unless  every  one  is  liable  for  all  damage  done  by  supe- 
rior force  overpowering  him,  and  using  him  or  his  property  as 
an  instrument  of  violence.  The  defendant,  being  without 
fault,  \vas  as  innocent  as  if  the  pole  of  his  wagon  had  been 
hurled  on  the  plaintiff's  land  by  a  whirlwind,  or  he  himself, 
by  a  stronger  man,  had  been  thrown  through  the  plaintiff's 
window.  Upon  the  facts  stated,  taken  in  the  sense  in  which 
we  understand  them,  the  defendant  is  entitled  to  judgment. 
(1  Hilliard  on  Torts,  ch.  3,  3d  ed. ;  Losee  v.  Buchanan,  51  N.  Y. 
476 ;  Parrott  v.  Wells,  15  Wall.  524,  537 ;  Roche  v.  M.  G.  L. 
Co.,  5  Wis.  55 ;  Eastman  v.  Co.,  44  N.  H.  143,  156.) 

Case  discharged. 

1  Estate  of  lunatic  liable  for  actual  damages  caused  by  his  wrongful 
killing  of  another  {McInUjre  v.  iSholty,  121  111.  660),  also  for  injury  from 
defective  condition  of  his  real  estate.  {Morain  v.  Devlin,  132  Mass.  87.) 
But  not  for  slander.     (Cooley  on  Torts,  2d  ed.  119,  and  cases  there  cited.) 
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EXCEPTIONS,  SECTION  9.     COMMON  BIGHTS. 
PrxLET  V.  Claek. 

(35N.T.  520.— 1866.) 

F.  Kernamj  for  appellant. 

D.  Pratt  for  the  respondents. 

Peckham,  J.  Action  for  damage  for  flooding  plaintiff's 
land.  The  defendants  purchased  of  the  plaintiff  a  smaU  strip 
of  land  on  the  borders  of  the  Oriskany  creek,  in  Oneida  county. 
The  whole  strip  so  purchased  they  occupied  by  an  embank- 
ment on  that  side  of  the  creek,  considerablj'^  higher  than  the 
natural  bank,  to  prevent  the  overflow  of  the  water  caused  by 
raising  their  dam.  They  raised  their  dam  at  four  different 
times  from  1853  to  1857  inclusive,  in  all  fifty-eight  and  a  half 
inches,  so  that  the  dam  was  then  between  nine  and  ten  feet 
high.  The  embankment  was  some  forty  feet  at  the  base,  ia 
and  prior  to  185-Y.  The  plaintiff  owned  sixteen  acres  of  valu- 
able land  adjoining  said  embankment.  Prior  to  1857  it  was 
dry,  and  bore  good  crops  of  almost  any  kind.  In  and  after 
1857,  by  this  raising  of  the  defendant's  dam,  this  land  became 
saturated  with  water  and  nearly  worthless.  From  1857,  this 
lot,  with  the  exception  of  a  few  knolls,  "  was  saturated  with 
water  at  all  seasons."  "  It  had  become  so  saturated  with  water 
that  no  crops  could  be  raised  there,"  except  on  a  "few  httle 
knolls  near  a  bhnd-ditch  made  by  plaintiff  in  1856,  where 
there  was  a  strip  as  dry  as  formerly."  That,  on  the  rest  of 
the  lot,  cat-taiLs  and  the  coarse,  wild  grass  of  the  marshes  grew 
where  formerly  were  the  dryest  places.  In  1858  the  dam  was 
drawn  off  for  repairs,  and  so  remained  for  two  or  three  days, 
and  then  this  land  became  comparatively  dry.  The  water  fell, 
in  a  hole  dug  on  it,  from  twenty  to  twenty-four  inches. 

It  was  proved  on  the  trial  that  the  embankment  was  well 
made,  and  no  signs  of  Avet  on  its  outside  appeared.  From 
these  facts  the  judge  held  that  the  water  must  have  gone 
through  the  natural  earth  in  the  creek  into  this  land,  and  not 
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through  the  embankment,  or  between  it  and  the  natural  soil, 
iind  nonsuited  the  plaintiff.  On  appeal,  that  nonsuit  was 
sustained  by  the  General  Term  in  the  fifth  district,  and  plain- 
tiff appealed  to  this  court. 

The  single  question  presented  on  these  facts  is,  whether  the 
defendants  had  a  right,  by  raising  their  dam,  to  "  drown  "  the 
plaintiff's  sixteen  acres  of  land,  by  pressing  the  water  through 
the  natural  banks  of  the  stream,  or  otherwise.  If  he  had,  the 
nonsuit  was  right  —  if  not,  it  was  erroneous. 

The  general  rule  as  to  flowing  or  drowning  lands  is  well 
settled.  "If  riparian  proprietors  use  a  water-course  in  such  a 
manner  as  to  inundate  or  overflow  the  lands  of  another,  an 
action  will  lie,  on  the  principle,  sio  utere  tuo  ut  alienum  non 
laedas."  So,  if  he  drown  the  land  of  another  and  rot  his  grass, 
an  action  lies  (Angell  on  Water-Courses,  sec.  330) ;  and  he 
adds :  "  The  law  on  this  subject,  as  thus  laid  down,  is  so  well 
settled  and  so  obviously  just,  as  never  to  have  been  called  in 
question."  Again  he  says,  that  "  no  single  proprietor,  without 
consent,  has  a  right  to  make  use  of  the  flow  in  such  a  manner 
as  will  be  to  the  prejudice  of  any  other."     (Id.,  sec.  340.) 

Washburn  on  Easements  reiterates  this  doctrine.  He  says, 
on  authority  of  cases  cited,  "  that  a  man  may  not  erect  his 
dam  so  high  as  to  set  back  v.^ater  bej'ond  his  neighbor's  line, 
in  its  natural  and  ordinary  swellings,  in  some  seasons  of  the 
year."  "  A  flood  "  (not  the  high  water  of  spring  or  fall)  "  is 
a  different  thing:  when  it  does  come,  it  is  a  visitation  of 
Providence,  and  the  destruction  it  brings  must  be  borne  by 
those  on  whom  it  happens  to  fall"  (Washb.  on  Ease.,  ch.  3, 
sec.  13,  p.  259) ;  and  he  adds,  on  the  authorit^r  of  Rex  v. 
Trafford,  1  Barn.  &  Ad.  259,  which  sustains  him,  "  that  no 
man  may  change  or  obstruct  the  flow  of  water  of  a  stream  for 
his  own  benefit  to  the  injury  of  another,"  Avithout  being  liable 
to  an  action ;  and  see  3  Kent,  5th  ed.  439,  440,  to  the  same 
effect ;  and  see  Browie  v.  The  Cayuga  &  Susquehanna  Rail- 
road Company,  2  Kern.  486  ;  Williams  v.  Nelson,  23  Pick.  142, 
per  Shaw,  Ch.  J.  Upon  this  conceded  principle  of  law,  the 
plaintiff  may  rest  his  case.  The  defendants  have  so  raised  the 
water  and  set  it  back  as  to  substantially  drown  or  inundate 
the  plaintiff's  land.     They  have  so  obstructed  the  stream  as  to 
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seriously  injure  the  sixteen  acres  of  the  plaintiff's  land.  This 
action  will  lie,  then,  unless  defendants  can  show  some  excep- 
tion to  the  general  rule.  The  burden  thereof  rests  upon  them. 
The  defendants  answer,  first,  that  a  man  may  do  a  great  many 
things  on  his  own  land  that  may  result  in  damages  to  his 
neighbor,  without  being  liable  to  an  action  therefor,  and  cite 
Eadcliff  V.  Brooldyn,  i  Comst.  195,  where  Judge  Bronson, 
after  deciding  the  case  before  him,  assumed  to  state  what  a 
man  might  do  on  his  own  land  without  being  answerable  for 
the  consequences.  But  he  did  not  say  that  an  act  of  the  kind 
complained  of  here  was  not  actionable.  He  says:  "Building 
a  dam  on  one's  own  land,  which  throws  back  the  water  on  the 
land  of  one  higher  up  the  stream,  is  an  actionable  injury." 
(p.  199.)  That  case,  and  every  illustration  in  it,  may  be  as- 
sented to  without  impairing  the  right  to  maintain  this  action. 

The  defendants'  counsel  says  that  the  defendants  had  the 
right  to  build  this  dam  to  use  their  water-power,  "  and  all  that 
can  be  legally  required  of  them  is  that  they  shall  exercise  it 
so  as  not  to  injure,  directly  or  unnecessarily,  the  lands  of  their 
neighbor ; "  also,  he  says  that  "  if  one  do  a  lawful  act  on  his 
own  premises,  he  cannot  be  held  for  the  injurious  conse- 
quences, unless  it  was  so  done  as  to  constitute  actionable  neg- 
ligence." These,  like  many  general  propositions,  are  plausi- 
ble ;  but,  as  applied  to  this  case,  in  the  sense  they  are  sought 
to  be  used,  neither  of  them  is  law,  and  never  was.  Take  the 
first:  is  any  such  principle  found  in  any  case,  or  stated  by  any 
elementary  writer,  as  that  you  have  a  right  to  use  your  water- 
power,  and  build  a  dam  for  that  purpose,  and,  if  necessary  to 
that  end,  you  ma}''  flow  and  drown  your  neighbor's  land,  pro- 
vided you  do  not  do  so  "  unnecessarily  "  ?  That  you  may  do 
it,  so  far  as  is  necessary  to  the  full  and  profitable  enjoyment 
of  your  water-power,  even  though  you  flow  and  destroy  his 
farm? 

The  other  proposition  is  very  similar.  "Was  it  ever  held  or 
pretended  that  you  might  build  a  dam  and  flow  another's 
land,  provided  you  were  guilty  of  no  want  of  care  or  skill  in 
its  construction?  In  fact,  the  better  dam  you  make  —  the 
more  skilful  and  perfect  its  construction  —  the  more  water 
you  restrain  and  throw  back  —  the  greater  the  damage  to  the 
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adjoining  landowner.  These  are  sound  maxims,  applied  to 
many  cases,  but  not  to  all.  The  latter  may  be  admitted  and 
applied  here.  The  act  of  the  defendants  Avas  lawful,  in  build- 
ing their  dam,  so  long  as  they  did  not  injure  their  neighbor's 
land.  The  moment  they  so  interfered  by  their  dam  as  to 
flow  his  land  to  his  injury,  the  act  was  unlawful.  Did  any 
declaration  ever  aver  that  the  defendant,  m  building  his  dam, 
"  unnecessarily  "  threw  the  water  into  plaintiff's  land,  or  that 
he  did  so  by  carelessly  or  negligently  constructing  his  dam  ? 
No  such  precedent  can  be  found.  The  complaint  in  this  case 
contains  no  such  allegation. 

The  contrary  of  these  propositions  is  decided  in  this  court  in 
Tremain  y.,Cohoes  Company,  2  Comst.  163,  where  defend- 
ants dug  a  canal  on  their  own  land,  and,  in  doing  it,  blasted 
the  rocks  so  as  to  cast  the  fragments  against  plaintiff's  house 
on  contiguous  grounds.  In  an  action  for  that  injury,  this 
court  held  that  evidence  that  work  was  done  in  the  most  care- 
ful manner  was  inadmissible.  In  IToy  v.  Cohoes  Company, 
2  Comst.  159,  involving  a  similar  principle,  Judge  Gardiner, 
in  delivering  the  unanimous  opinion  of  the  court,  says:  "A 
man  may  excavate  a  canal,  but  he  cannot  cast  the  dirt  or 
stones  upon  the  land  of  his  neighbor,  either  by  human  agency 
or  the  force  of  gunpowder.  If  he  cannot  construct  the  work 
without  the  adoption  of  such  means,  he  must  abandon  that 
mode  of  using  his  property,  or  be  held  responsible  for  all  dam- 
ages resulting  therefrom.  He  will  not  be  permitted  to  accom- 
plish a  legal  act  in  an  unlawful  manner."  So,  in  Bellinger  v. 
Neio  York  Centfal  Railroad  Gom,pany,  23  N.  Y.  42,  this  court 
held  (Denio,  J.,  delivering  the  opinion)  "  that  the  maxim, 
aqua  currit  et  debet  currere,  absolutely  prohibits  an  individ- 
ual from  interfering  with  the  natural  flow  of  water  to  the 
prejudice  of  another  riparian  owner  upon  any  pretence,  and 
subjects  him  to  damages  at  the  suit  of  any  party  injured, 
without  regard  to  any  question  of  negligence  or  want  of  care. 
If  one  chooses,  of  his  own  authority,  to  interfere  with  a  water- 
course, even  upon  his  own  land,  he,  as  a  general  rule,  does  it 
at  his  peril,  as  respects  other  riparian  owners  above  and  below. 
But  the  rule  is  different  where  one  acts  under  authority  of 
law."     It  is  not  true,  then,  that  the   defendant  must   have 
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"  carelessly "  or  "  unnecessarily "  injured  the  plaintiff  to 
enable  the  plaintiff  to  sustain  this  action. 

There  is  a  class  of  cases,  however,  in  reference  to  surface 
streams,  where  negligence  is  the  foundation  of  the  action  ; 
as  where  a  riparian  owner  erects  a  dam,  so  carelessly  or  un- 
skilfully that  it  is  carried  away,  and  owners  below  are  thereby 
injured.  {The  Mafor  of  New  York  v.  Bailey,  2  Denio,  433-.) 
In  such  case,  the  riparian  owner  is  held  liable,  unless  the 
flood  that  carried  it  away  should  be  regarded,  substantially, 
as  the  act  of  Providence.  The  dam  ought  to  be  so  constructed 
as  "  to  resist  such  extraordinary  floods  as  might  be  reasonably 
expected  to  occasionally  occur;"  otherwise,  those  erecting  it 
are  liable.  (And  see  The  Inhabitants  of  China  v.  Southwich, 
12  Maine,  238.)  But,  as  already  seen,  such  a  rule  has  no 
application  to  the  case  at  bar. 

It  is,  perhaps,  not  profitable  to  follow  the  counsel  in  his 
illustrations  of  the  rights  of  landowners,  as  to  other  than 
■water-rights.  They  are  not  pertinent,  and  their  discussion 
may  tend  to  confuse  rather  than  enlighten  the  case  before  us. 

The  law  as  to  surface  streams,  though  peculiar,  has  been 
so  frequently  considered,  and  so  carefully  and  fully  adjudi- 
cated, that  it  requires  no  borrowed  light  to  determine  its  con- 
trolling principles.  One  of  its  settled  maxims,  derived  ex  jure 
naturce,  is,  aqua  currit  et  debet  currere  ut  currere  solebat. 
It  is  declared  by  Kent  to  be  the  settled  language  of  the  law. 
(3  Kent,  4th  ed.  439,  and  cases  there  cited  ;  and  see  Angell  on 
Water-Courses,  sec.  95,  &c.)  In  this  principle  all  writers  and 
authorities  concur.  (See  Tyler  v.  Wilkinson,  4  Mason,  400.) 
Another  maxim,  flowing  from  the  one  above  stated,  is,  that 
the  owner  of  the  bed  of  the  stream  does  not  own  the  water, 
but  he  only  has  a  mere  right  to  its  use.  He  has  a  mere  usu- 
fruct. He  cannot  detain  it  so  as  deprive  an  owner  below  of 
its  use  {Merritt  v.  Brinlcerhoff,  IT  Johns.  306),  as  one  mill- 
owner  on  a  stream  has  the  same  right  as  another  to  its  reason- 
able enjoyment,  unless  one  has  acquired  a  superior  right  by 
grant  or  prescription.  As  between  two  mill-owners,  the  ques- 
tion sometimes  arises  as  to  a  reasonable  use  or  detention  of 
the  water  by  the  upper  mill.  As  each  riparian  owner  can 
only  use  the  water,  and  does  not  own  it,  it  follows  that  each, 
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as  against  the  other,  must  use  it  reasonably.  If  he  do  other- 
wise, and  detain  it  unreasonably  long,  to  the  injury  of  the 
owner  below,  an  action  lies.     (Wash,  on  Ease.,  261,  sec.  16.) 

The  defendants  insist  that  they  are  not  responsible  where 
the  damages  are  "  casual,  indirect  and  remote,"  and  four  cases 
are  cited  to  sustain  the  proposition.  One  of  them  is  Smith  v. 
Agawam  Canal,  2  Allen,  378.  This  was  an  action  for  dam- 
ages to  plaintiff's  mills,  caused  by  the  water  thrown  back  upon 
them  from  the  defendant's  dam.  It  was  admitted  in  the  open- 
ing that  "  "When  the  water  is  unaffected  by  ice  and  freshets  it 
does  not,  in  any  manner,  affect  the  plaintiff's  mills."  On  such 
occasions,  the  water  and  ice  set  back  on  him  longer  than  it 
did  before.  The  rights  of  parties  in  Massachusetts,  as  to  the 
erection  of  dams,  are  regulated  by  statute.  After  alluding  to 
this,  and  to  the  language  of  the  judges  in  two  other  cases,  Mr. 
Justice  Merrick,  in  delivering  the  opinion  of  the  court,  said, 
that  "the  top  of  the  defendant's  dam  was  lower  than  the 
lower  part  of  the  plaintiff's  wheel.  From  these  facts  it  is  a 
necessary  consequence  that  if  the  plaintiff  sustained  any 
damage  by  the  rise  of  water,  it  must  have  been  owing  to  the 
occurrence  of  freshets  and  extraordinary  floods."  For  the 
results  of  such  causes,  the  defendants  were  held  not  responsi- 
ble. Their  dam  was  so  constructed  that,  without  the  inter- 
vention "of  forces,  casual  and  extraordinary,"  no  possible 
injury  could  have  occurred  to  the  plaintiff.  If  this  damage 
occurred  in  ordinary  stages  of  the  water,  the  liability  is  ad- 
mitted. 

Another  case  was  Inhabitants  of  China  v.  Southwick,  12 
Maine,  238.  Action  for  carrying  off  plaintiffs'  bridge  by 
the  erection  of  defendants'  dam.  The  jury  found,  under  the 
charge  of  the  judge,  that  the  dam  was  not  high  enough  to 
flow  the  plaintiffs'  bridge,  or  to  do  damage  thereto.  Verdict 
for  defendant,  which  the  court  sustained.  The  court  remarked 
that  the  dam  may  have  contributed  to  the  injury,  but  it 
would  be  going  too  far  "  to  run  up  a  succession  of  causes  and 
hold  each  responsible  for  what  followed,  especially  when  the 
succession  was  casual  and  unexpected  as  it  was  here."  It 
was  proved  that  the  dam  had  been  in  that  condition  for  a 
series  of  years,  without  flowing  the  plaintiffs'  bridge  or  doing 
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it  any  damage.  It  was  plainly  the  case  of  an  extraordinary 
flood.  The  other  case  was  Monongahela  Navigation  Co.  v. 
Goon,  6  Barr.  379.  Action  for  flowing  plaintiffs'  mills  by 
the  erection  of  defendants'  dam.  The  defendants  were  held 
liable  for  the  injury,  under  an  accepted  amendment  to  their 
charter,  for  damages  sustained  by  plaintiffs'  mills  by  a  flood, 
although  the  court  remarked  that  a  riparian  owner  would  not 
be  liable  for  damages  occasioned  by  floods,  though  the  dam- 
ages were  increased  by  the  dam  in  connection  with  the  flood, 
if  the  dam  did  not  flow  the  mill  at  other  times. 

The  soundness  of  these  decisions  it  is  not  necessary  to  dis- 
cuss, as  they  have  no  application.  The  damage  in  the  case  at 
bar  occurs,  not  "  casualljr,"  but  at  all  seasons  of  the  year;  in 
the  summer  working  season,  as  well  as  others  ;  nor  is  it  caused 
by  extraordinary  floods. 

Again,  the  defendants  insist  that  the  laws  of  surface  streams 
do  not  apply  to  water  circulating  or  percolating  through  the 
natural  soil  under  the  surface  of  the  earth.  The  nonsuit  was 
placed  on  this  ground.  No  one  disputes  this,  as  an  abstract 
proposition.  But  that  does  not  aid  the  defendants.  They 
must  show  that  the  rule  applies  the  other  way  —  that  is,  that 
the  rules  applicable  to  subterranean  water  apply  also  to  living- 
surface  streams.     That,  they  will  fail  to  establish. 

An  owner  of  the  land  may  divert  percolating  water,  con- 
sume or  cut  it  off,  with  impunity.  It  is  the  same  as  land,  and 
cannot  be  distinguished  in  law  from  land.  So  the  owner  of 
the  land  is  the  absolute  owner  of  the  soil  and  of  the  perco- 
lating water,- which  is  a  part  of,  and  not  different  from,  the 
soil.  No  action  lies  against  the  owner  for  interfering  with  or 
destroying  percolating  or  circulating  water  under  the  earth's 
surface.  But  the  difficulty  is  the  defendants  are  not  sued  for 
interfering  with  or  cutting  off  percolating  water. 

The  first  and  leading  case  is  Acton  v.  Blundell,  in  the 
Exchequer  Chamber,  12  Mees.  &  Wels.  324.  There  the 
plaintiff  had  sunk  a  well  on  his  own  land,  for  raising  water  for 
the  working  of  his  mill.  The  defendants  afterward  sunk  a 
coal-pit  on  their  own  land,  whereby  the  plaintiff's  well  was 
made  dry.  Held,  that  they  incurred  no  liability  to  the  plain- 
tiff thereby  ;  that  the  law  as  to  surface  streams  did  not  apply. 
11 
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The  court  stated  that  there  was  a  great  difference  in  the 
cases.  "  In  surface  streams,  the  owner  merely  transmits  the 
water  over  its  surface.  He  receives  as  much  from  his  higher 
neighbor  as  he  transmits  to  his  neighbor  below.  The  level 
of  the  water  remains  the  same.  But  if  the  man  who  sinks  the 
well  in  his  own  land  can  acquire,  by  that  act,  an  absolute 
right  to  the  water  that  collects  in  it,  he  has  the  power  of  pre- 
venting his  neighbor  from  making  any  use  of  the  spring  in 
his  own  soil  which  shall  interfere  with  the  enjoyment  of  the 
well.  He  has  the  power,  also,  of  debarring  the  owner  of 
the  land  in  which  the  spring  is  first  found  from  draining  his 
land  for  the  proper  cultivation  of  the  soil."  And  the  court 
expressly  say,  that,  "if  the  right  to  the  enjoyment  of  under- 
ground springs,  or  to  a  well  supplied  thereby,  is  to  be  governed 
by  the  same  law  (as  the  right  to  surface  streams),  then,  un- 
doubtedly, the  defendants  could  not  justify  the  sinking  of  the 
coal-pits,  and  the  action  would  lie." 

Boath  V.  DrisGoll,  20  Conn.  533,  is  another  case  of  precisely 
the  same  character  —  wells  sunk  on  each  farm  —  and  the  like 
decision  on  like  grounds.  Martin  v.  Riddle,  2  Casey  Penn. 
415,  in  note,  was  simply  an  action  against  a  party  for  stopping 
up  a  water-course,  where  plaintiff  recovered  —  a  nisiprius  case ; 
and  the  only  remark  touching  this  subject  in  the  charge  of  the 
judge  is,  "that  a  party  cannot  justify  the  erection  of  an  em- 
bankment to  stop  the  water,  if  thereby  the  water  is  improperly 
forced  upon  anotlier  owner."  Broadhent  v.  Ramsbotham,  31 
Eng.  Law.  &  Eq.  553,  and  Bawstron  v.  Taylor,  33  id.  128, 
simply  hold,  in  substance,  that  an  owner  is  not  liable  for  the 
proper  agricultural  draining  of  his  own  land,  although >it  may 
reduce  the  suppl}''  of  a  stream  where  plaintiff's  mill  was  situ- 
ated, provided  such  draining  took  away  no  water  after  it  had 
reached  a  surface  stream  ;  that  he  could  not  divert  the  water 
"after  it  had  arrived  at,  or  was  flowing  into,  some  natural 
channel  already  formed."  Goodale  v.  Tuttle,  29  N.  Y.  459,  is 
to  the  same  general  effect.  The  court  here  again  remark, 
:that  the  principle  which  governs  the  obstruction  of  running 
■.streams  does  not  apply  to  waters  running  under  the  soil. 
•Chatfiild  V.  Wilson,  28  Verm.  49,  and  Chasemore  v.  Bichards, 
7  House  of  Lords  Cases,  319,  are  to  the  same  effect.     In  the 
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case  last  cited,  it  was  expressly  found,  as  a  fact,  that  the  act 
complained  of  (diverting  the  supplies  to  the  river  "Wandle)  "  did 
not  div^ert  or  abstract  any  water  which  had  already  joined  the 
river  Wandle,  or  which  had  already  joined  any  surface  stream 
running  into  it."  Hence,  the  action  did  not  lie.  These  actions 
were  all  for  digging  drains,  sinking  wells  or  pits,  or  making 
other  improvements  on  their  owners'  lands,  whereby  water, 
percolating  under  the  earth's  surface,  was  interfered  with  to 
the  damage  of  some  other  proprietor  of  other  lands.  In  Dich- 
inson  v.  Canal  Company,  7  Exch.  282,  decided  since  Acton  v. 
Blundell,  supra,  it  was  expressly  decided  that  sinking  a  well, 
and  pumping  thereout  large  quantities  of  water  to  supply  the 
canal,  whereby  water  that  had  already  reached  a  surface  stream 
was  diverted  by  percolation, was  actionable  by  the  party  on  the 
stream.  In  Chatfield  v.  Wilson,  supra,  cited  by  defendants, 
the  court,  after  citing  Acton  v.  Blundell,  and  other  like  cases, 
remarked  that  the  case  of  DioMnson  v.  Canal  Company,  supra, 
"is  not  opposed  to  the  views  taken  in  the  foregoing  cases. 
In  that  case  the  injury  complained  of  was  the  diminution  of 
water  in  the  surface  stream  ;  and  the  law  applicable  to  surface 
streams  was  applied.  It  was  treated  as  a  diversion  of  surface 
water,  and  actionable  at  common  law."  Surely,  if  you  can- 
not subtract  or  divert  the  water  of  a  surface  stream  to  the 
injury  of  a  riparian  owner,  even  by  percolation,  caused  by  a 
well  on  your  own  land,  you  will  be  liable  to  your  neighbor  for 
your  direct  interference  with  a  surface  stream,  whereby  he  is 
injured  by  percolation  you  have  yourself  unlawfully  created. 
In  Cooper  v.  Barher,  3  Taunt.  99,  the  plaintiff  had  diverted  the 
water  of  a  surface  stream  by  penstocks,  to  irrigate  his  land : 
by  means  thereof,  he  injured  defendant's  land,  through  the 
consequent  percolation  of  water  under  the  soil,  so  as  to  over- 
flow his  kitchen  and  cellar.  The  defendant  broke  down  one 
penstock  and  removed  the  upper  boards  of  another,  and  his 
house  became  directly  dry.  In  an  action  by  plaintiff  for  de- 
stroying the  penstock,  the  court  held  the  action  would  not  lie 
for  that  part  of  the  injury  to  the  penstocks  necessary  to  abate 
the  nuisance. 

The  principle  which  exempts  a  party  from  liability  for  dig- 
ging upon  and  cultivating  his  own  land  as  he  pleases,  though 
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he  may  interfere  with  subterranean  water,  is  designed  for  the 
benefit  and  protection  of  the  landowner.  As  sought  to  be 
applied  here,  it  would  work  his  great  injury.  Landowners, 
under  this  rule,  in  the  neighborhood  of  surface  streams,  could 
never  know  their  rights  or  the  value  of  their  lands.  They 
would  be  subject  to  the  superior  rights  of  mill-owners  to  dam- 
age the  land  for  their  benefit,  without  compensation. 

The  case,  then,  stands  thus :  The  defendants  are  sued  for 
drowning  the  plaintiff's  land  by  an  unauthorized  interference 
with  a  surface  stream,  by  pressing  a  part,  of  that  stream 
through  its  banks,  by  means  of  their  artificial  works,  into  the 
lands  of  the  plaintiff,  to  his  injury.  The  defendants  answer, 
true,  we  did  that  for  our  benefit,  but  the  law  allows  a  party 
to  interfere  with  underground,  dead  or  percolating  water,  by 
sinking  a  well  or  digging  drains  on  his  own  land.  The  reply 
is,  you  have  interfered  with  a  surface  stream,  not  with  under- 
ground, percolating  water,  and  hence  the  doctrine  of  those 
cases  affords  you  no  protection.  The  point  is,  that  the  defend- 
ants, by  their  interference  with  a  surface  stream,  have  wrong- 
fully pressed  a  part  of  it  into  percolated  water,  and  thus 
drowned  the  plaintiff's  land.  "When  sued  for  this  interference 
with  a  living,  surface  stream,  they  answer  that  they  are  not 
liable  for  interfering  with  water  percolating  under  the  earth. 
They  insist  upon  defending  themselves  against  something  for 
which  they  are  not  prosecuted.  To  hold  that  defendants 
would  be  liable,  if  their  interference  with  the  surface  stream 
had  damaged  the  plaintiff,  by  overflowing  the  natural  banks 
and  pressing  it  through  the  artificial  embankment,  but  not  if 
they  pressed  it  through  the  natural  banks,  would  be  about  as 
sound  legal  justice,  to  my  mind,  as  if  we  should  hold  a  man 
liable  for  stabbing  another  in  the  bosom,  but,  if  he  stabbed 
him  under  the  arm,  though  the  knife  should  come  to  the  same 
point  in  the  body,  there  should  be  no  liability.  Defendants 
also  insist  that  they  are  not  liable  because  it  is  not  known  how 
the  injury  occurred  —  that  the  principle  is  not  understood. 
It  is  clear  in  this,  as  in  the  case  of  Cooper  v.  Barber,  3  Taunt. 
99,  and  upon  like  proof,  that  this  dam  has,  in  fact,  caused  the 
injury,  though  we  may  fail  to  discover  the  principle  'on  which 
it  wa^  done.     The  learned  judge  there  called  it  a  mere  pre- 
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tenqe  to  contend  otherwise  as  to  the  fact.  The  defendant, 
then,  is  as  much  answerable  for  it  as  one  would  be  who  choked 
another  to  death,  though  it  should  be  proved  that  science  was 
utterly  unable  to  declare  how  life  should  entirely  leave  the 
body  by  mere  pressure  upon  the  throat  for  a  couple  of  minutes. 
These  defendants  tried  an  experiment  for  their  own  benefit, 
and  found  it  seriously  injured  the  plaintiff.  When  they  see 
the  injury  they  insist  upon  continuing  it.  They  add  that  the 
plaintiff  can  protect  himself,  if  he  will  appropriate  a  part  of 
his  land  to  a  ditch,  and  will  incur  the  expense  of  digging  the 
ditch  and  keeping  it  in  repair  for  their  benefit.  This  shocks 
the  sense  of  honesty  and  justice.  To  look  after  the  mysteries 
that  attend  the  circulation  of  subterranean  water,  not  caused 
by  interfering  Avith  a  surface  stream,  is  to  seek  darkness 
rather  than  light.  There  is  no  mystery  as  to  the  cause  of 
this  damage. 

It  is  a  familiar  rule,  that  the  pressure  of  water  is  in  propor- 
tion to  its  height.  The  water  was  raised  much  higher  than 
in  its  natural  condition,  and  its  natural  banks,  by  this  dam; 
and  it  is  entirely  clear  that  it  was  pressed  into  this  land,  either 
through  the  natural  or  artificial  banks,  or  else  between  them. 
That  was  the  position  assumed  at  the  circuit:  when  the  water 
from  the  dam  was  drawn  off,  the  water  left  this  land.  It  is, 
therefore,  not  that  the  defendants  have  unreasonably,  negli- 
gently, unintentionally,  unnecessarily  or  unexpectedly  flowed 
the  plaintiff's  land,  to  his  injury,  for  their  benefit,  that  they 
are  liable.  It  is  simply  because  they  have  done  it  in  fact : 
they  have  done  it  by  their  works,  and  it  cannot  be  charged  to 
extraordinary  floods.  In  the  language  of  the  old  books,  "  the 
defendants'  exaltavunt  stagnum  by  which  the  plaintiff's 
meadow  was  flooded,"  and  they  are  liable  therefor.  (Godbolt, 
58.)  The  necessity,  motive,  knowledge  or  care  of  defendants, 
forms  no  element  of  this  action.  Not  the  peculiar  mode  or 
manner  of  the  injury,  but  the  fact  of  the  injury  caused  by  the 
dam,  in  any  mode  or  manner,  is  the  ground  of  the  action. 
Landowners  have  purchased  their  farms  where  a  surface 
stream  runs,  in  view  of  the  conceded  right  to  have  that  stream 
continue  as  it  had  been  accustomed  to  run.  If  its  current  be 
interfered  with,  in  any  manner  to  the  damage  of  their  land, 
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an  action  lies.  An  owner  may  dig  upon  or  cultivate  his  land 
at  his  pleasure,  though  he  cut  off,  or  open,  water  circulating 
or  dead  under  the  earth,  to  his  neighbor's  injury.  Such  water 
is  not  different  from  the  earth  itself.  He  owns  it.  He  does 
not  own  the  water  of  a  surface  stream,  and  cannot  set  it  back 
to  another's  injury,  without  liability. 

The  defendants  also  insist  that  the  injury  might  be 
remedied  by  the  plaintiff,  at  small  cost,  by  digging  a  drain 
along  the  embankment.  If  this  were  true,  he  is  not  bound 
to  do  it.  As  the  defendants  caused  the  damage,  without 
authority,  and  for  their  own  benefit,  they  should  find  the 
remedy  at  their  own  expense.  They  might  have  purchased 
more  land  in  which  to  make  the  ditch,  if  they  have  no  ground 
now,  or  purchased  the  right  to  flow  the  land  of  their  neighbor. 
{Earle  v.  DeHart,  1  Beasl.  280 ;  Wash,  on  Ease.,  358.) 

I  have  thus  examined  all  the  grounds  on  which  the  right  to 
do  this  injury  is  based,  and  deem  them  all  untenable.  The 
defendants  have  violated  the  rights  of  the  plaintiff,  and  flowed 
his  land  to  his  damage;  law  and  justice  alike  require  that 
they  should  pay  that  damage.  It  is  urged  by  the  defendants' 
counsel  that,  if  mill-owners  are  held  responsible  for  such  dam- 
ages, many  of  the  mills  may  be  ordered  to  be  abated  and 
destroyed.  ISTot  so;  for  probably  no  such  right  has  ever 
before  been  claimed.  But  the  answer  to  such  an  objection  is 
precisely  the  same  as  would  be  given  in  case  of  injury  by  any 
other  mode  of  flooding  a  person's  land,  for  which  they  who 
cause  it  are  confessedly  liable.  If  they  have  flooded  it  for 
more  than  twenty  years,  they  have  the  right  to  continue,  on 
the  legal  presumption  of  a  grant.  Otherwise,  if  they  will 
obstruct  the  natural  flow  of  an  open,  running  stream  for  their 
own  profit,  they  must  see  to  it  that  they  do  not  thereby  flood 
their  neighbor's  land  to  his  injury.  For  any  light,  trivial 
damage,  by  flowing  over  or  through  the  bank,  no  court  of 
equity,  in  the  exercise  of  a  conceded  discretion  on  that  subject, 
would  interfere  by  injunction,  or  by  order  to  abate.  For  a 
substantial  injury,  they  would,  as  they  should,  grant  relief.  A 
court  of  equity  will  always  see  that  substantial  justice  is  done. 
It  does  not  execute  even  legal  rights,  when  to  do  so  would  be 
oppressive,  but  leaves  the  party  to  his  remedy  at  law. 
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The  judgment  should  be  reversed  and  a  new  trial  ordeif-ed, 
costs  to  abide  the  event. 

Davies,  Ch.  J.,  read  an  opinion  for  affirmance,  in  which 
MoEGAN,  J.,  concurred. 

Judgment  reversed. 


The  S.  E.  Bank  v.  The  S.  Bank. 

(27  Vt.  605.  — 1854.) 

J.  8.  Marcy  and  J.  P.  Kidder  for  the  plaintiffs. 

0.  P.  Chandler  and  Converse  d;  Barrett  for  the  defendants. 

Bennett',  J.  This  case  comes  up  upon  a  general  demurrer 
to  the  plaintiff's  declaration,  and,  of  course,  the  only  question 
is  whether  a  legal  cause  of  action  is  set  out  in  the  declaration. 
It  may  with  truth  be  said,  that  an  attempt  to  maintain  an 
action  upon  the  facts  stated  in  the  declaration  is  novel ;  but 
this  does  not  prove  conclusively  that  the  action  cannot  be 
sustained  in  this  age  of  progress.  The  facts  stated  in  the 
declaration  are  briefly  that  the  plaintiffs,  being  a  banking  cor- 
poration, had  put  in  circulation  a  large  amount  of  their  bills, 
and  that  the  bills  would  have  had  a  continued  and  extended 
circulation,  had  it  not  been  for  the  acts  of  the  defendants,  to 
the  great  gain  and  profit  of  the  plaintiffs ;  and  that  the  Suf- 
folk Bank  bought  them  up  from  time  to  time,  and  have  refused 
again  to  exchange  them  for  other  money  and  kept  them  out 
of  circulation,  and  have  called  upon  and  compelled  the  plain- 
tiffs to  redeem  the  bills  in  specie. 

The  declaration  charges  that  the  acts  of  the  defendants 
were  performed  with  wicked  and  corrupt  motives,  and  with 
an  intent  to  injure,  oppress  and  embarrass  the  plaintiffs  in 
their  business,  whereby  they  have  been  damaged  in  their  busi- 
ness ;  harassed,  oppressed  and  deprived  of  great  gains,  as  they 
say,  which  they  otherwise  would  have  made,  to  wit,  ten  thou- 
sand dollars.  It  is  hardly  necessary  to  say  that  the  plaintiffs 
issued  their  bills  as  a  circulating  medium  in  lieu  of  specie  cur- 
rency, and  that  it  was  the  right  of  the  defendants,  in  common 
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with  others,  to  purchase  in  their  bills,  and  thus  withdraw  them 
from  circulation,  until  they  should  choose  again  to  put  them 
in  circulation  or  call  upon  the  plaintiffs  to  redeem  their  promise 
by  the  payment  of  their  bills  in  specie. 

The  defendants  are  not  charged  with  doing  any  act  in  itself 
considered  wrong,  but  it  is  attempted  to  make  the  acts  action- 
able by  reason  of  the  bad  motive  imputed  to  the  defendants  in 
doing  them.  This  case  seems  to  us  but  an  ordinary  one  of  a 
creditor  calling  upon  his  debtor  for  his  pay,  at  a  time,  and  at 
a  place,  and  in  a  manner  to  which  the  debtor  has  no  right  to 
make  objection.  It  was  morally  and  legally  the  duty  of  the 
plaintiffs  at  all  times  to  be  ready  and  willing  to  redeem  their 
bills,  and  if  it  has  operated  to  their  injury  to  be  called  upon  at 
any  particular  time  to  redeem  a  particular  amount,  it  is 
'■'■damnum  absque  injuria."  Here  was  no  unlawful  conspiracy 
by  the  defendants  with  others,  either  to  do  a  lawful  act  in  an 
unlawful  manner,  or  an  unlawful  act  to  the  injury  of  the  plain- 
tiffs; but  the  declaration  charges,  in  effect,  that  the  acts  were 
done  from  bad  motives  in  the  defendants.  This,  we  think,  is 
not  enough.  Motive^lone  is  not  enough  to  render  the  defend- ( 
ants  liable  for  doing  those  acts  which  they  had  a  right  to  do. 
It  is  too  well  settled  to  need  authority  that  malice  alone  will 
not  sustain  an  action  for  a  vexatious  suit.  'Jhere  must  also  bo 
wani..  of  __probahle,muse.  This  principle  is  enough  to  settle 
this  case.  If  the  defendants  could  not  be  sued  for  instituting 
suits,  maliciously  to  collect  pay  upon  the  plaintiffs'  bills  which 
they  lawfully  held,  much  less  could  they  be  sued  for  simply 
calling  upon  the  defendants  for  pay,  without  the  intervention 
of  a  suit,  though  done  with  malice.  It  may  be  true  that  some- 
times the  consequences  attending  an  act  may  serve  to  give 
character  to  that  act,  and  the  rule  has  become  established  and 
grown  into  a  maxim  that  a  man  must  use  his  own  rights  with 
due  regard  to  the  rights  of  others;  but  this  principle  does  not 
apply  to  the  present  case.  Here  the  act  of  presenting  the 
plaintiffs'  bills  for  payment  has  no  natural  connection  with  any 
injurious  consequences  to  follow  from  it,  and  if  such  conse- 
quences follow  they  must  be  fortuitous,  and  cannot  give  char- 
acter to  the  act  so  as  to  render  it  unlawful.  (See  Williams  v. 
Hunter,  3  Hawks,  545  ;  also  31  Maine,  438.) 
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It  seems  impossible  to  distinguish  the  case  made  in  the  plain- 
tiffs' declaration  from  an  action  for  maliciously  holding  a 
party  to  bail,  or  suing  out  a  writ  when  nothing  is  due,  in 
which  case  the  gist  of  the  action  is  malice  and  the  want  of  a 
probable  cause,  and  the  principle  of  that  class  of  cases  must 
govern  this. 

The  result  is,  the  Judgment  of  the  county  court  is  affirmed. 


EXCEPTIONS,   SECTION  10.     LICENSE. 
Baeholt  v.  Weight. 

(45  Ohio  St.  177.  — 1887.) 

The  plaintiff  below  brought  suit  against  the  defendant  to 
recover  damages  for  an  assault  and  battery  committed  upon 
his  person.  The  answer  was  a  general  denial.  Upon  the  trial 
of  the  issue,  the  jury,  under  the  charge  of  the  court,  rendered  a 
verdict  for  the  defendant.  A  motion  for  a  new  trial,  assiofninsj 
error  in  the  charge,  was  overruled  by  the  court,  and  a  bill  of 
exceptions  taken.  Upon  error  the  judgment  was  reversed  in 
the  Cii'cuit  Court,  and  the  cause  remanded  for  a  new  trial; 
and  the  defendant  below  now  prosecutes  error  in  this  court  to 
reverse  the  judgment  of  the  Circuit  Court. 

The  evidence  is  not  set  out  in  the  bill  of  exceptions  ;  but  it 
appears  from  the  bill,  that,  upon  the  trial,  the  plaintiff  offered 
evidence  tending  to  show  that  he  and  the  defendant  went  out 
to  fight  by  agreement  and  did  fight,  and  was  severely  injured 
by  the  defendant ;  among  other  injuries  inflicted  upon  him, 
one  of  his  fingers  was  so  bitten  by  the  defendant  that  it  had 
to  be  amputated.  By  reason  of  the  injuries  so  received,  he 
became  ill,  was  disabled  for  work  for  a  long  time,  and  was  put 
to  considerable  expense  in  being  cured.  The  court,  however, 
charged  the  jury  that  if  the  parties  went  out  to  fight  by  agree- 
ment, and  the  plaintiff  received  the  injuries  complained  of  from 
the  defendant  while  the  fight  was  going  on  and  in  the  course 
of  it,  he  could  not  recover.  The  accuracy  of  this  charge  is  the 
question  presented  by  the  record. 
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P.  B.  Oonant  and  J.  N.  Nichols  for  plaintiff  in  error. 

W.  B.  Thomas^  Oeorge  F.  Robinson  and  Gole  &  Wright  for 
defendant  in  error. 

MiNSHALL,  J.  It  would  scem  at  first  blush  contrary  to  cer- 
tain general  principles  of  remedial  justice  to  allow  a  plaintiff 
to  recover  damages  for  an  injury  inflicted  on  him  by  a  defend- 
ant in  a  combat  of  his  own  seeking;  or  where,  as  in  this  case, 
the  fight  occurred  by  an  agreement  between  the  parties  to 
fight.  Thus  in  cases  for  damages  resulting  from  the  clearest 
neghgence  on  the  part  of  the  defendant,  a  recovery  is  denied 
the  plaintiff,  if  it  appear  that  his  own  fault  in  any  way  con- 
tributed to  the  injury  of  which  he  complains.  And  a  maxim, 
as  old  as  the  law,  volenti  nonfit  injuria,  forbids  a  recovery  by 
a  plaintiff  where  it  appears  that  the  ground  of  his  complaint 
had  been  induced  by  that  to  which  he  had  assented;  for,  in 
judgment  of  law,  that  to  which  a  party  assents  is  not  deemed 
an  injury.     (Broom's  Leg.  Max.  268.) 

But  as  often  as  the  question  has  been  presented,  it  has  been 
decided  that  a  recovery  may  be  had  by  a  plaintiff  for  injuries 
inflicted  by  the  defendant  in  a  mutual  combat,  as  well  as  in  a 
combat  where  the  plaintiff  was  the  first  assailant,  and  the 
injuries  resulted  from  the  use  of  excessive  and  unnecessary 
force  by  the  defendant  in  repelling  the  assault.  These  appar- 
ent anomalies  rest  upon  the  importance  which  the  law  attaches 
to  the  public  peace  as  well  as  to  the  life  and  person  of  the 
citizen.  From  considerations  of  this  kind  it  no  more  regards 
an  agreement  by  which  one  man  may  have  assented  to  be 
beaten,  than  it  does  an  agreement  to  part  with  his  liberty  and 
become  the  slave  of  another.  But  the  fact  that  the  injuries 
were  received  in  a  combat  in  which  the  parties  had  engaged 
by  mutual  agreement,  may  be  shown  in  mitigation  of  damages. 
(2  Greenleaf  Ev.  sec.  85 ;  Logan  v.  Austin,  1  Stewart,  476.) 
This,  however,  is  the  full  extent  to  which  the  cases  have  gone. 
We  will  notice  a  few  of  them.  In  Boulter  v.  Clarh,  an  early 
case,  an  offer  was  made,  under  the  general  issue,  to  show  that 
the  plaintiff  and  the  defendant  fought  by  consent.  The  offer 
was  denied ;  the  Chief  Baron  saying,  /Hhe  fighting  being  un-\ 
lawful,  the  consent  of  the  plaintiff  to  fight,  if  proved,  Avould  I 
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be  no  bar  to  his  action."  ^(Bailer's  Nisi  Prius,  16.)  A  number  1 
of  earlier  cases  were  cited,  and  among  them  that  of  Mathew 
V.  OUerton,  Comb.  218,  where  it  said  "  that  if  a  man  license 
another  to  beat  him,  such  license  is  void,  because  it  is  against 
the  peace."  It  will  be  found  upon  examination  that  this  case 
was  not  an  assault  and  battery  ;  it  was  on  an  award  that  had 
been  made  by  the  plaintiff  on  a  submission  to  himself.  The 
remark,  however,  made  in  the  reasoning  of  the  court,  is  evi- 
dence of  the  common  understanding  of  the  law  at  that  early 
day.  In  1  Stephen's  Nisi  Prius,  211,  it  is  said:  "If  two  men 
engage  in  a  boxing  match,  an  action  can  be  sustained  by  either 
of  them  against  the  other,  if  an  assault  be  made;  because  the 
act  of  boxing  is  unlawful,  and  the  consent  of  the  parties  to 
fight  cannot  excuse  the  injury."  So  in  Bell  v.  Ilansley,  3 
Jones,  N.  C.  131,  it  was  held  that  "  one  may  recover  in  an 
action  for  assault  and  battery,  although  he  agreed  to  fight 
with  his  adversary;  for  such  agreement  to  break  the  peace 
being  void,  the  maxim  volenti  nonfit  injuria  does  not  apply." 
The  following  cases  are  to  the  same  etfect:  Stout  v.  Wren,  1 
Hawks,  420 ;  Adams  v.  Waggoner,  33  Ind.  581 ;  Shay  v. 
Thompson,  59  Wis.  540 ;  Logan  v.  Austin,  1  Stewart,  476. 
And  so  it  was  held  in  Commomwealth  v.  Collherg,  119  Mass. 
350,  that  where  two  persons  go  out  to  fight  with  tlieir  fists, 
by  consent,  and  do  fight  with  each  other,  each  is  guilty  of  an 
assault,  although  there  is  no  anger  or  ill-will.  Cham-per  v. 
State,  14  Ohio  St.  437,  is  not  in  conflict  with  this,  as  will  be 
explained  hereafter. 

ISTo  case  has  been  cited  that  can  be  said  to  be  to  the  contrary. 
What  is  said  by  Peck,  J.,  in  Smith  v.  State,  12  Ohio  St.  466, 
that  "  an  assault  upon  a  consenting  party  would  seem  to  be  a 
legal  absurdity,"  must  be  applied  to  the  facts  of  that  case. 
The  judge  was  discussing  the  sufQciency  of  a  count  in  an  in- 
dictment for  an  assault  with  intent  to  commit  a  rape,  without 
an  averment  that  it  was  made  forcibly  and  against  the  will  of 
the  female.  The  absence  of  consent  is  essential  to  the  crime 
of  rape,  or  of  an  assault  with  intent  to  commit  a  rape,  where 
the  female  has  arrived  at  the  age  at  which  consent  may  be 
given.  Intercourse,  because  illicit,  does  not  amount  to  an  assault 
where  the  female  consents,  however  wrong  it  may  be  in  morals. 


172  EXCEPTIONS :  LICENSE.  [bk.  i. 

This  is  all  that  was  meant  by  the  learned  judgein  using  the 
language  quoted  from  his  opinion. 

In  all  such  cases  the  consent  of  the  female  would,  without 
doubt,  be  a  bar  to  any  right  she  would  otherwise  have  to  main- 
tain an  action  for  an  assault  and  battery.  It  is  said  by  Judge 
Cooley  in  his  work  on  Torts,  p.  163,  that  "  consent  is  generally 
a  full  and  perfect  shield  when  that  is  complained  of  as  an  injury 
which  was  consented  to.  .  .  .  A  man  may  not  even  com- 
plain of  the  adultery  of  his  wife,  which  he  connived  at  or  as- 
sented to.  If  he  concurs  in  the  dishonor  of  his  bed,  the  law 
will  not  give  him  redress,  because  he  is  not  wronged.  These 
cases  are  plain  enough,  because  they  are  cases  in  which  the 
questions  arise  between  the  parties  alone."  "  But,"  he  adds, 
"in  case  of  a  breach  of  the  peace  it  is  different.  The  State  is 
wronged  by  this  and  forbids  it  on  public  ground.  .  .  .  The 
rule  of  law  is  therefore  clear  and  unquestionable,  that  consent 
to  an  assault  is  no  justification.  The  exception  to  this  general 
rule  embraces  only  those  cases  in  which  that  to  which  assent 
is  given  is  matter  of  indifference  to  public  order."  (See,  also, 
to  like  effect,  Pollock  on  Torts,  139.) 

Neither  is  the  case  of  Chamjper  v.  State,  14  Ohio  St.  437,  at 
variance  with  the  principle  upon  which  the  plaintiff  below  seeks 
a  recovery.  The  case  seems  to  have  been  somewhat  misap- 
prehended by  the  courts  of  some  of  the  States,  as  well  as  by 
some  text-writers.  By  the  statutes  of  this  State  a  distinct  offence 
is  made  of  an  affray  or  agreement  to  fight ;  and  the  effect  of 
the  holding  is  that  where  such  an  offence  is  committed,  the 
indictment  must  be  for  an  affray,  and  not  for  an  assault  and 
battery.  The  civil  right  of  either  party  to  recover  of  the  other 
for  injuries  received  in  an  affray,  is  not  affected  by  the  statute 
nor  by  the  decision  just  referred  to.  Such  seems  to  have  been 
the  view  taken  by  Boynton,  J.,  in. the  subsequent  case  of  Dar- 
ling V.  Williams,  35  Oliio  St.  63. 

The  case  of  Fit2(jerald  v.  Cavin,  110  Mass.  153,  is  to  the 
effect  that  consent  is  no  bar  to  that  which  occasions  bodily 
harm  if  the  act  was  intentionally  done. 

It  is  upon  the  same  principle  of  public  policy  that  one,  who 
is  the  first  assailant  in  a  fight,  may  recover  of  his  antagonist 
for  injuries  inflicted  by  the  latter,  where  he  oversteps  what  is 
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reasonably  necessary  to  his  defence,  and  unnecessarily  injures 
the  plaintiff ;  or  that,  with  apparent  want  of  consistency,  per- 
mits each  to  bring  an  action  in  such  case,  the  assaulted  party 
for  the  assault  first  committed  upon  him,  and  the  assailant  for 
the  excess  of  force  used  beyond  what  \vas  necessary  for  self- 
defence.  {Dole  V.  Erskine,  35  N.  H.  503,  criticising  Elliott  v. 
Brown,  2  Wend.  499 ;  Cooley  on  Torts,  105 ;  Darling  v.  Wil- 
liams, 35  Ohio  St.  63;  Gizler  v.  Witzel,  82  111.  322.  And  see, 
also,  Commonwealth  v.  Collherg,  suj)ra.) 

It  would  seem  that  under  the  code  the  right  of  each  com- 
batant to  damages  might  be  determined  and  measured  in  the 
same  action.     (Swan's  Plead.  Prec.  259,  n.  a) 

And  upon  like  principle  it  has  been  ruled  that  the  doctrine 
of  contributory  negligence  has  no  application  to  an  action  to 
recover  damages  for  an  assault  and  battery.  {Ruter  v.  Foy, 
46  Iowa,  132  ;  Steinmetz  v.  Kelly,  72  Ind.  442 ;  Whitehead  v. 
Mathaway,  85  Ind.  85.)  Negligence  of  the  plaintiff  contribut- 
ing to  the  injury  of  which  he  complains,  is  taken  into  consid- 
eration only  in  those  cases  where  the  liability  of  the  defendant 
arises  from  want  of  care  on  his  part,  occasioning  injury  to  the 
plaintiff ;  it  does  not  apply  to  the  commission  of  an  intentional 

wrong. 

***** 

Judgment  affirmed. 


EXCEPTIONS,    SECTION  11.    NECESSITY. 
Campbell  v.  Pace. 

(7  Gush.  408.  — 1851.) 

W.  Porter  and  J.  C.  Wolcott  for  the  defendant. 

I.  Sumner  for  the  plaintiff. 

BiGBLOw,  J.  It  is  not  controverted  by  the  counsel  for  the 
plaintiff,  that  the  rule  of  law  is  well  settled  in  England,  that 
where  a  highway  becomes  obstructed  and  impassable  from 
temporary  causes,  a  traveller  has  a  right  to  go  extra  viam  upon 
adjoining  lauds,  without  being  guilty  of  trespass.     The  rule 
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is  so  laid  down  in  the  elementary  books  (2  Bl.  Com.  36; 
"Woolrich  on  Ways,  50,  51 ;  3  Cruise  Dig.  89 ;  Wellbeloved  on 
Ways,  38) ;  and  it  is  fully  supported  by  the  adjudged  cases. 
{EenrCs   Case,  W.  Jones,  296 ;  3  Salk.  182 ;  1  Saund.  323,  n. 

3  ;  Ahsor  v.  French,  2  Show.  28  ;   Young  v. ,  1  Ld.  Eaym. 

725  ;  Taylor  v.  Whitehead,  2  Doug.  745  ;  Bullard  v.  Harrison, 

4  M.  &  S.  387,  393.)  Such  being  the  admitted  rule  of  law  as 
settled  by  the  English  authorities,  it  was  urged  in  behalf  of 
the  plaintiff  in  the  present  case,  that  it  had  never  been  recog- 
nized or  sustained  by  American  authors  or  cases.  But  we  do 
not  find  such  to  be  the  fact.  On  the  contrary,  Mr.  Dane, 
whose  great  learning  and  familiar  acquaintance  with  the  prin- 
ciples of  the  common  law,  and  their  practical  application  at  an 
early  period  in  this  Commonwealth,  entitle  his  opinion  to  very 
great  weight,  adopts  the  rule,  as  declared  in  the  leading  case 
of  Taylor  v.  Whitehead,  iibi  supra,  which  he  says  "  is  the  latest 
on  the  point,  and  settles  the  lawP  (3  Dane  Ab.  258.)  And  so 
Chancellor  Kent  states  the  rule.  (3  Kent  Com.  424.)  We  are 
not  aware  of  any  case  in  which  the  question  has  been  directly 
raised  and  adjudicated  in  this  country;  but  there  are  several 
decisions  in  New  York,  in  which  the  rule  has  been  incident- 
ally recognized  and  treated  as  well-settled  law.  {Holmes  v. 
Seely,  19  Wend.  507 ;  William?  v.  Safford,  1  Barb.  309 ;  New- 
Icirk  V.  Sahler,  9  Barb.  652.)  These  authorities  would  seem  to 
be  quite  sufficient  to  justify  us  in  the  recognition  of  the  rule. 
But  the  rule  itself  is  founded  on  the  estabhshed  principles  of 
the  common  law,  and  is  in  accordance  with  the  fixed  and 
uniform  usage  of  the  community.  Indeed,  one  of  the  strongest 
arguments  in  support  of  it  is,  that  it  has  al\va3's  been  practised 
upon  and  acquiesced  in,  without  objection,  throughout  the 
New  England  States.  This  accounts  satisfactorily  for  the 
absence  of  an)'-  adjudication  upon  the  question,  in  our  courts, 
and  is  a  sufficient  answer  to  the  objection  upon  this  ground, 
which  was  urged  upon  us  by  the  learned  counsel  for  the  plain- 
tiff. When  a  riglit  has  been  long  claimed  and  exercised,] 
without  denial  or  objection,  a  strong  presumption  is  raised/ 
that  the  right  is  well  founded. 

The  plaintiff's  counsel  is  under  a  misapprehension,  in  sup- 
posing that  the  authorities  in  support  of  the  rule  rest  upon 
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any  peculiar  or  exceptional  principle  of  law.  They  are  based 
upon  the  familiar  and  well-settled  doctrine,  that  to  justify  or 
excuse  an  alleged  trespass,  inevitable  necessity  or  accident 
must  be  shown.  (If  a  traveller  in  a  highway,  by  unexpected  I 
and  unforeseen  occurrences,  such  as  a  sudden  flood,  heavy  ( 
drifts  of  snow  or  the  falling  of  a  tree,  is  shut  out  from  the\ 
travelled  paths,  so  that  he  cannot  reach  his  destination,  with- 1 
out  passing  upon  adjacent  lands,  he  is  certainly  under  a  neces-  j 
sity  so  to  do.)  It  is  essential  to  the  act  to  be  done,  without  I 
Avhich  it  cannot  be  accomplished.  Serious  inconveniences,  to  say 
the  least,  would  follow,  especially  in  a  climate  like  our  own,  if 
tliis  rigiit  were  denied  to  those  who  have  occasion  to  pass  over 
the  public  ways.  Not  only  would  intercourse  and  business 
be  sometimes  suspended,  but  life  itself  would  be  endangered. 
In  hilly  and  mountainous  regions,  as  well  as  in  exposed  places 
near  the  sea  coast,  severe  and  unforeseen  storms  not  unfre- 
quently  overtake  the  traveller,  and  render  highways  suddenly 
impassable,  so  that  to  advance  or  retreat  by  the  ordinary  path 
is  alike  impossible.  In  sucli  cases,  the  only  escape  is,  by  turn- 
ing out  of  the  usually  travelled  way,  and  seeking  an  outlet 
over  the  fields  adjoining  the  highway.  If  a  necessity  is  not 
created,  under  such  circumstances,  sufficient  to  justify  or 
excuse  a  traveller,  it  is  difficult  to  imagine  a  case  which  would 
come  within  the  admitted  rule  of  law.  To  hold  a  party  guilty 
of  a  wrongful  invasion  of  another's  rights,  for  passing  over 
land  adjacent  to  the  iiighway,  under  the  pressure  of  such  a 
necessity,  would  be  pushing  individual  rights  of  property  to 
an  unreasonable  extent,  and  giving  them  a  protection  beyond 
that  which  finds  a  sanction  in  the  rules  of  law.  Such  a  tem- 
porary and  unavoidable  use  of  private  property  must  be  re- 
garded as  one  of  those  incidental  hardens  to  which  all  property 
in  a  civilised  community  is  subject.  In  fact,  the  rule  is  some- 
times justified  upon  tlie  ground  of  public  convenience  and 
necessity.  Highways  being  established  for  public  service,  and 
for  the  use  and  benefit  of  the  whole  community,  a  due  regard 
for  the  welfare  of  all  requires,  that  when  temporarily  ob- 
structed, right  of  travel  should  not  be  interrupted.  In  the 
words  of  Lord  Mansfield,  "it  is  for  the  general  good  that 
people  should  be  entitled  to  pass  in  another  line."  (it  is  a  | 
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I  maxim  of  the  common  law,  that  where  public  convenience  and 
necessity  come  in-  conflict  with  private  life,  the  latter  must 
yield  to  the  formerJ  A  person  travelling  on  a  highway  is  in 
the  exercise  of  a  public,  and  not  a  private  right.  If  he  is  com- 
pelled, by  impassable  obstructions,  to  leave  the  way,  and  go 
upon  adjoining  lands,  he  is  still  in  the  exercise  of  the  same 
right.  The  rule  does  not,  therefore,  violate  the  principle  that 
individual  convenience  must  always  be  held  subordinate  to 
private  rights,  but  clearly  falls  within  that  maxim,  Avhich 
makes  public  convenience  and  necessity  paramount. 

It  was  urged  in  argument  that  the  effect  of  establishing  this 
rule  of  law  would  be  to  appropriate  private  property  to  publii 
use  without  providing  any  means  of  compensation  to 
owner.  If  such  an  accidental,  occasional  and  temporary  use 
land  can  be  regarded  as  an  appropriation  of  private  properji 
to  a  public  use,  entitling  the  owner  to  compensation,  whiclt 
may  well  be  doubted,  still  the  decisive  answer  to  this  objection 
is  quite  obvious.  The  right  to  go  extra  viam,  in  case  of  tem- 
porary and  impassable  obstructions,  being  one  of  the  legal 
incidents  or  consequences  which  attaches  to  a  highway  through 
priva,te  property,  it  must  be  assumed,  that  the  right  to  the  use 
of  land  adjoining  the  road  was  taken  into  consideration  and 
proper  allowance  made  therefor,  when  the  land  was  originally 
appropriated  for  the  highway,  and  that  the  damages  were 
then  estimated  and  fixed,  for  the  private  injury  which  might 
thereby  be  occasioned. 

It  was  also  suggested,  that  the  statutes  of  the  Common- 
wealth, imposing  the  duty  on  towns  to  keep  public  ways  in 
repair,  and  rendering  them  liable  for  damages  occasioned  by 
defects  therein,  furnish  ample  remedies  in  cases  of  obstructions, 
and  do  away  with  the  necessity  of  establishing  the  rule  of  the 
common  law  in  this  Commonwealth,  which  gives  the  right  in 
such  cases  to  pass  over  adjacent  lands.  But  this  is  not  so. 
Towns  are  not  liable  for  damages  in  those  cases  to  which 
this  rule  of  the  common  law  would  most  frequently  be  appli- 
cable—  of  obstructions,  caused  by  sudden  and  recent  causes, 
which  have  not  existed  for  the  space  of  twenty-four  hours, 
and  of  which  the  towns  have  had  no  notice.  Besides,  the 
statute  liability  of  towns  does  not  extend  to  damages  such  as 
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would  ordinarily  arise  from  the  total  obstruction  of  a  highway ; 
being  expressly  confined  to  cases  of  bodily  injuries  and  dam- 
ages to  property.  (St.  1850,  c.  5  ;  Canning  v.  Williamstovm, 
1  Cush.  451;  Ilarwood  v.  Lowell,  4  Gush.  310;  Brailey  v. 
Southhorough,  6  Cush.  141.) 

From  what  has  already  been  said,  the  limitations  and  restric- 
tions of  the  right  to  go  upon  adjacent  lands  in  case  of  obstruc- 
tions in  the  highway  can  be  readily  inferred.  Having  its 
origin  in  necessity,  it  must  be  limited  by  that  necessity  ;  ces- 
sante  ratione,  cessat  ipsa  lex.  Such  a  right  is  not  to  be  exer- 
cised from  convenience  merely,  nor  when,  by  the  exercise  of 
l^are,  after   notice   of   obstructions,  other  ways   may  be 

fed  and  the  obstructions  avoided.    But  it  is  to  b& confined 
kthose  cases  of  inevitable  necessity  or  unavoidable  accident,, 

ig  from  sudden  and  recent  causes  which  have  occasioned 
lertiporary  and  impassable  obstructions  in  the  highway.  "What 
■iphall  constitute  such  inevitable  necessity  or  unavoidable  acci- 
dent, must  depend  upon  the  various  circumstances  attendtog- 
each  particular  case.  The  nature  of  the  obstrraction  in  the  - 
road,  the  length  of  time  during  which  it  has.  existed,  the  vicin- 
ity or  distance  of  other  public  ways,,  the  exigencies  of  the 
traveller,  are  some  of  the  many  considerations  which  would 
enter  into  the  inquiry,  and  upon  which  it  is  the  exclusive 
province  of  the  jury  to  pass,  in  order  to  determine  whether 
any  necessity  really  existed,  which  would  justify  or  excuse  the 
traveller.  In  the  case  at  bar,  this  question  was  wholly  with- 
drawn from  the  consideration  of  the  jury,  by  the  ruling  of  the 
court.  It  will  therefore  be  necessary  to  send  the  case  to  a 
new  trial  in  the  court  of  common  pleas.^ 

Exceptions  sustained. 

^  For  right  to  destroy  property  of  another  in  case  of  fire,  see  Am.  Print 
Works  V.  Lawrence,  23  N.  J.  L.  9,  590. 

12 
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EXCEPTIONS,  SECTION  12.    PRIVATE  DEFENCE. 

LiVEEMOEE   V.    BaTCHELDEE. 
(141  Mass.  179.  — 1886.) 

ToET  for  killing  the  plaintiff 's  dog.  Trial  in  the  Superior 
Court,  without  a  jury,  before  Brigham,  Oh.  J.,  who  found  the 
following  facts: 

The  plaintiflF,  on  February  20,  1884,  was  the  owner  of  a 
dog,  which  was  duly  licensed  by  the  town  of  Keading,  and 
wore  a  collar,  duly  marked  as  required  by  the  Pub.  Sts.  c.  102, 
sec.  80. 

On  said  February  20,  the  plaintiff 's  dog  with  another  dog, 
came  upon  the  defendant's  premises  and  there  killed  and 
maimed  hens  of  the  defendant,  which  were  in  his  hen-house 
or  shed.  The  dogs  were  driven  away,  and,  in  about  fifteen 
minutes  afterwards,  came  again  upon  the  defendant's  premises 
and  were  running  toward  the  same  shed  and  hen-house  of  the 
defendant,  when  the  defendant,  having  reasonable  cause  to  be- 
lieve that  the  dogs  were  proceeding  to  maim  and  kill  others 
of  his  hens  in  said  shed  and  hen-house,  shot  and  killed  the 
plaintiff's  dog. 

Upon  these  facts  the  judge  ruled  that  the  defendant's  kill- 
ing of  the  plaintiff's  dog  under  the  circumstances  stated,  was 
not  in  law  justifiable ;  and  thereupon  found  and  ordered  judg- 
ment for  the  plaintiff.     The  defendant  alleged  exceptions. 

/.  W.  Richardson  for  the  defendant. 

J.  G.  Holt  for  the  plaintiff. 

IIoLMEs,  J.  The  ruling  of  the  court,  as. we  understand  it, 
meant  that  the  facts  found,  without  more,  did  not  disclose  a 
justification  for  killing  the  plaintiff 's  dog.  It  was  found  that 
the  defendant  had  reasonable  cause  to  believe  that  the  dog 
was  proceeding  to  maim  and  kill  his  hens,  but  not  that  he  had 
reasonable  cause  to  believe  that  it  was  necessary  to  kill  the 
dog  in  order  to  prevent  him  from  killing  the  hens.  The  justi- 
fication, therefore,  was  not  made  out.     {Wright  v.  Bamscot, 
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1  Saund.  84;  Janson  v.  Brown,  1  Camp.  41.     See  Common- 
wealth V.  Woodward,  102  Mass.  155,  161.)  ^ 

It  is  unnecessary  to  consider   whether    the   common-law 
remedy  is  taken  away  by  the  Pub.  Sts.  c.  102,  sees.  80-110. 

Exceptions  overruled. 


I 

EXCEPTIONS,   SECTION  13.    PLAINTIFF  A    WRONG- 
DOER. 

White  v.  Lang. 

(128  Mass.  598.  — 1880.) 

ToET,  under  the  Gen.  Sts.  c.  88,  sec.  59,  to  recover  double 
the  amount  of  damage  alleged  to  have  been  caused  by  the 
defendant's  dog.     Answer,  a  general  denial. 

At  the  trial  in  the  Superior  Court  before  Pitman,  J.,  with- 
out a  jury,  it  appeared  that  the  plaintiff,  on  Sunday,  April  8, 
1877,  was  driving  his  horse  and  buggy  along  a  public  highway  in 
the  city  of  Boston;  that,  while  so  driving,  the  defendant's  dog 
jumped  at  the  head  of  the  plaintiff's  horse  and  frightened 
him  so  that  he  became  unmanageable,  ran  and  overturned 
the  buggy,  whereby  the  same  and  other  property  of  the 
plaintiff  was  damaged ;  and  that,  before  the  apcident,  the 
defendant  knew  of  no  mischievous  or  vicious  propensity  in 
the  dog  to  attack  or  harass  persons  or  animals. 

The  defendant  offered  evidence  to  show  that  the  plaintiff 
Avas  unlawfully  travelling  on  the  Lord's  day,  and  not  from  ne- 
cessity or  charity  ;  but  the  judge  ruled  that  these  facts  would 
constitute  no  defence,  or  prevent  the  plaintiff  from  recovering; 
and  found  for  the  plaintiff  in  double  the  amount  of  damage 
sustained  by  him.     The  defendant  alleged  exceptions. 

H.  E.  Ware  for  the  defendant. 

E.  T.  Buss  for  the  plaintiff. 

1  A  different  rule  obtains  in  many  States  under  special  statutes.  {Mar- 
shall V.  Blackshire,  44  la.  475;  Hinckley  v.  Emerson,  4  Cow.  351;  Cooley  on 
Torts,  2d  ed.  408,  n.) 
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MoKTON,  J.  We  must  assume,  for  the  purposes  of  this  case, 
that  the  plaintiff  was  unlawfully  travelling  on  the  Lord's  day. 
But  this  fact  does  not  defeat  his  right  to  recover,  unless  his 
unlawful  act  was  a  contributory  cause  of  the  injury  he  sus- 
tained. {MoOraih  v.  Mervin,  112  Mass.  467;  Marble  v.  Jioss, 
124  Mass.  44,  and  cases  cited.)  It  has  been  held  in  this  Com- 
monwealth that  if  a  person,  who  is  unlawfully  travelling  on 
the  Lord's  day,  is  injured  by  a  defect  in  the  highway,  or  by  a 
collision  with  a  vehicle  of  another  traveller,  he  cannot  recover 
for  the  injury.  This  is  upon  the  ground  that  his  illegal  act 
aids  in  producing  the  injury,  or,  in  other  words,  is  a  contribu- 
tory cause.  {Lyons  v.  Desotelle,  124  Mass.  387;  Connolly  v. 
Boston,  117  Mass.  64.) 

On  the  other  hand,  it  has  been  held  in  several  cases  that  if 
a  person,  who  is  at  the  time  acting  in  violation  of  law,  receives 
an  injury  caused  by  the  wrongful  or  negligent  act  of  another, 
he  may  recover  therefor  if  his  own  illegal  act  was  merely  a 
condition,  and  not  a  contributory  cause  of  the  injury.  {Marble 
V.  Ross,  xvbi  supra  ;  Steele  v.  Burhhardt,  104  Mass.  59  ;  Kearns 
V.  Sowdan,  104  Mass.  63,  n. ;  Spofford  v.  Harlow,  3  Allen, 
176.) 

We  are  of  opinion  that  the  case  at  bar  falls  within  the  last 
named  class.  If  a  man  while  travelling  is  injured  by  an  as- 
sault, the  act  of  travelling  cannot  in  any  just  sense  be  said  to  be 
a  cause  of  the  injury.  It  is  true  that,  if  he  were  not  travelling, 
he  would  not  have  received  the  injury,  but  the  act  of  travelling 
is  a  condition  and  not  a  contributory  cause  of  the  injury.  The 
plaintiff  when  travelling  was  assaulted  and  injured  by  a  dog 
for  whose  acts  the  defendant  is  responsible.  (Gen.  Sts.  c.  88, 
sec.  59 ;  LeForest  v.  Tolman,  111  Mass.  109  •  Sherman  v. 
Favour,  1  Allen,  191.)  The  act  of  travelling  had  no  tendency 
to  produce  the  assault  or  the  consequent  injury  ;  and  therefore, 
though  the  plaintiff  was  travelling  in  violation  of  law,  it  does 
not  defeat  his  right  of  recovery. 

Exceptions  overruled. 
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Platz  v.  City  of  Cohoes. 

(89N.Y.  219.  — 18820 

O.  L.  Stedman  for  appellant. 
Hufus  W.  Peokham  for  respondent. 

Danfoeth,  J.  The  defendant  made  an  excavation  in  one  of 
its  public  streets,  and  neither  removing  or  levelling  the  earth 
taken  therefrom,  left  it  in  the  way.  "While  the  respondent 
was  riding  with  her  husband,  the  carriage  in  which  they  were 
was,  without  carelessness  on  the  part  of  either,  upset  by  the 
pile  of  earth,  and  she  was  injured.  That  the  street  was 
defective  through  the  culpable  omission  of  duty  on  the  part 
of  the  defendant  is  not  denied,  but  the  accident  happened  on 
Sunday,  and  the  learned  counsel  for  the  appellant  claims  that 
it  owed  no  duty  to  the  plaintiff  to  keep  its  streets  in  repair  on 
that  day,  because  it  did  not  appear  that  she  was  then  travel- 
ling "  either  from  necessity  or  charity,"  nor  for  any  purpose 
permitted  by  the  law.  It  is  plain,  therefore,  that  she  was 
violating  the  statute  relating  to  the  "  observance  of  Sunday  " 
(1  R  S.  628,  title  8,  chap.  20,  art.  8,  sec.  TO),  but  we  do  not 
perceive  how  that  fact  relieves  the  defendant. 

It  imposed  an  obligation  on  the  plaintiff  to  refrain  from 
travelling,  and  for  its  violation  prescribed  a  forfeiture  of 
one  dollar.  It  also  declares  that  upon  complaint  made  before 
a  magistrate,  and  conviction  had,  that  sum  might  be  collected 
by  distress  and  sale  of  the  goods  and  chattels  of  the  offender, 
or  if  sufficient  could  not  be  found,  she  might  be  "committed 
to  tlie  common  jail  for  not  less  than  one  or  more  than  three 
days."  The  statute  goes  no  further,  and  we  are  aware  of  no 
principle  upon  which  it  can  be  held  that  the  right  to  maintain 
an  action  in  respect  of  special  damage  resulting  from  the 
omission  of  the  defendant  to  perform  a  public  duty  is  taken 
away  because  the  person  injured  was  at  the  time  disobeying  a 
positive  law.  The  courts  are  required  to  construe  a  penal 
statute  strictly,  and  having  before  him  for  judgment,  an 
alleged  violation  of  the  Sunday  law.  Lord  Mansfield  said : 
"If  the  act  of  Parliament  gives  authority  to  levy  but  one 
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penalty,  there  is  an  end  of  the  question,  for  there  is  no  penalty 
at  common  law."  {Crepps  v.  Burden,  2  Cowper,  640.)  This 
was  a  proceeding  to  enforce  the  statute,  but  in  Carroll  \. 
Staten  Island  R.  R.  Co.,  58  N.  Y.  126;  17  Am.  Eep.  221, 
an  action  by  a  passenger  against  a  carrier  to  recover  damages 
for  injuries  received  through  its  carelessness,  this  court  held 
that  the  fact,  "that  the  plaintiff  was  at  the  time  of  the  injury 
travelling  contrary  to  the  statute,"  was  no  defence  to  the 
action.  The  policy  of  the  statute  and  its  limitations  were 
then  considered,  and  the  court  refused  to  add  to  the  penalty 
imposed  by  it  a  forfeiture  of  the  right  to  indemnity  for  an 
injury  resulting  from  the  defendant's  negligence. 

The  Sunday  law  received  a  similar  construction  in  Phila., 
Wil.  <&  Bait.  R.  R.  Co.  v.  Phil.  (&  Havre  de  Grace  Steam  Tow- 
loat  Co.,  23  How.  U.  S.  Sup.  Ct.  Eep.  209,  the  court  holding 
that  the  offender,  the  plaintiff  in  t]\e  action,  was  liable  to  the 
fine  or  penalty  imposed  thereby,  and  nothing  more,  saying, 
"We  do  not  feel  justified,  therefore,  on  any  principles  of 
justice,  equity,  or  of  public  policy,  in  inflicting  an  additional 
penalty  of  $7000,  on  the  libellants,  by  way  of  set-off,  because 
their  servants  may  have  been  subject  to  a  penalty  of  twenty 
shillings  each  for  breach  of  the  statute."  To  the  same  effect 
is  Baldwin  v.  Barney,  12  K.  I.  392 ;  34  Am.  Eep.  670. 

It  may  indeed  be  said  that  if  the  plaintiff  had  obeyed  the 
law,  remained  at  home,  and  not  travelled,  the  accident  would 
not  have  happened.  That  is  not  enough.  The  same  obedi- 
ence to  the  law  would  have  saved  the  plaintiffs  in  the  cases 
just  cited.  '  It  must  appear  that  the  disobedience  contributed 
to  the  accident,  or  that  the  statute  created  a  right  in  the 
defendant,  which  it  could  enforce.  ^But  the  object  of  the  \ 
statute  is  the  promotion  of  public  order,  and  not  the  advantage  i 
of  individuals.  I  iThe  traveller  is  not  declared  to'  be  a  tres-* 
passer  upon  the  street,  nor  was  the  defendant  appointed  to 
close  it  against  her.  In  such  an  action  the  fault  which  pre- 
vents a  recovery  is  one  which  directly  contributes  to  the 
accident ;  as  carelessness  in  driving,  either  a  vicious  or  un- 
manageable horse,  or  at  an  improper  rate  of  speed,  or  without 
observation  of  the  road,  or  in  an  insufficient  vehicle,  or  with  a 
defective  harness,  or  in  a  state  of  intoxication,  or  under  some 
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other  condition  of  driver,  horse  or  carriage,  whict  may  be  seen 
to  have  brought  about  the  injury. 

It  may  doubtless  be  said  that  if  the  plaintiff  had  not  trav- 
elled, she  would  not  have  been  injured ;  and  this  will  apply  to 
nearly  every  case  of  collision  or  personal  injury  from  the 
negligence  or  wilful  act  of  another.  Had  the  injured  party 
not  been  present  he  would  not  have  been  hurt.  But  the  act 
of  travel  is  not  one  which  usually  results  in  injury.  It,  there- 
fore, cannot  be  regarded  as  the  immediate  cause  of  the  acci- 
dent, and  of  such  only  the  law  takes  notice.  At  common  law 
the  act  was  not  unlawful,  and  the  plaintiff  was  still  under  its 
protection,  and  may  resort  to  it  against  a  wrong-doer  by  whose 
act  she  was  injured.  This  has  been  held  in  many  cases  where 
the  person  injured  was  at  the  time  doing  an  act  prohibited  by 
the  city  ordinance  or  general  statute  (Steele  v.  Burkhardt,  104 
Mass.  59 ;  Welch  v.  Wesson,  6  Gray,  505 ;  Norris  v.  Litchfield, 
35  N".  H.  271),  and  even  violating  the  law  now  in  question,  or 
one  similar  to  it.  Carroll  v.  Staten  Island  Oo.  and  Phila.,  Wil. 
t&  Bait.  R.  R.  Co.  v'.  Phila.  c&  Havre  de  Grace  Towboat  Co. 
have  already  been  referred  to.  (See  also  Schmid  v.  Humphrey, 
48  Iowa,  652;  30  Am.  Eep.  414.) 

Sutton  V.  The  Town  of  Wauwatosa,  29  "Wis.  21 ;  9  Am.  Eep. 
534,  is  in  point,  not  only  in  its  circumstances  but  in  the  rela- 
tions of  the  parties.  The  plaintiff  was  driving  his  cattle  to 
market  on  Sunday,  and  they  were  injured  by  the  breaking 
down  of  a  defective  bridge  which  the  defendant,  through  neg- 
ligence, had  failed  properly  to  maintain.  The  Sunday  statute 
was  relied  upon,  but  the  town  was  held  liable.  In  this  State  a 
municipal  corporation  is  regarded  as  a  legal  entity,  and  respon- 
sible for  its  omission  to  perform  corporate  duties,  to  the  same 
extent  as  a  natural  person  would  be  under  the  same  circum- 
stances. [Dillon  on  Municipal  Corporations,  sec.  778 ;  Bailey 
V.  The  Mayor,  3  Hill,  531.)  The  authorities,  therefore,  which 
deny  to  an  individual  through  whose  negligence  another  has 
been  injured  immunity  from  the  consequences  of  his  wrong, 
because  the  injured  person  was  violating  the  law  in  question, 
apply  here.  Many  of  them  are  referred  to  in  the  cases  named 
above  and  need  not  again  be  cited. 

There  are,  as  the  counsel  for  the  appellant  contends,  author- 
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ities  the  other  way.  Decisions  by  very  eminent  and  learned 
courts.  In  Yermont :  Johnson  v.  Town  of  Irashurgh,  47  Vt. 
28;  19  Am.  Eep.  Ill;  Holcomh  v.  Town  of  Danly,  51  Vt. 
428.  In  Massachusetts :  Bosioorth  v.  Swansey,  10  Met.  363  ; 
Jones  \.  Andover,  10  Allen,  18.  And  immunity  is  also  given 
by  that  court,  under  the  same  statute,  to  a  railroad  corporation 
through  whose  negligence  the  plaintiff  was  injured.  {Smith  v. 
Boston  &  Maine  R.  B.,  120  Mass.  490 ;  21  Am.  Kep.  538.) 
Eut  the  decisions  already  made  by  us  {Merritt  v.  Earle,  29 IST.  Y. 
115 ;  Wood  V.  Erie  Railway  Co.,  72  id.  196  ;  28  Am.  Eep.  125  ; 
Carroll  v.  Staten  Island  R.  R.  Co.,  supra)  are  in  the  contrary 
direction,  and  are  sustained,  we  think,  by  reasons  of  justice  and 
public  policy.  In  Baldwin  v.  Barney,  supra,  a  question  aris- 
ing under  the  Sunday  laws  of  Massachusetts  came  before  the 
court  in  an  action  by  one  injured  in  that  State,  while  travelling 
on  Sunday,  by  the  reckless  driving  of  one  also  travelling.  On 
the  trial  the  plaintiff  was  nonsuited,  but  on  appeal  the  Massa- 
chusetts cases  are  reviewed  and  disapproved,  and  after  a  very 
deliberate_dis'cussion  of  the  decisions  in  that  and  other  States 
the  court  held  that  the  defendant  could  not  show  the  illegality 
of  the  plaintiff's  act  as  a  defence,  and  the  nonsuit  was  set  aside. 
There  will  be  seen  great  conflict  in  decided  cases,  but  the  weight 
of  authority  seems  to  favor  the  conclusion  already  reached  by  us. 
(Cooley  on  Torts,  sec.  157 ;  Wharton  on  Negligence,  sec.  331.) 
*  *  *  *  * 

Judgment  affi/rmed. 


A 
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Campbell  v.  Sherman. 

(35  Wis.  103.  — 1874.) 

Action  for  the  unlawful  seizure  and  conversion  by  the  defend- 
ant, sheriff  of  Eau  Claire  County,  of  plaintiff's  steamboat  with 
its  taclde  and  furniture. 

Cole,  J.  The  able  and  ingenious  counsel  for  the  defendant 
did  not  seriously  contend  that  ch.  184:,  Laws  of  1869,  so  far  as 
it  attempted  to  authorize  a  proceeding  in  rem  against  a  vessel 
for  the  enforcement  of  a  maritime  contract,  could  be  sustained 
as  a  valid  enactment.  The  decisions  of  the  Supreme  Court  of 
the  United  States  are  too  clear  and  emphatic  upon  that  question 
to  aUow  any  discussion,  unless  their  binding  authority  is  denied 
—  a  position  not  assumed  in  the  ^^argument.  (Cases  cited.)  In 
view  of  these  various  adjudications,  it  is  idle  to  argue  in  favor 
of  the  proposition  that  the  State  Legislature  has  authority  to 
create  maritime  liens,  or  the  power  to  confer  upon  a  State  court 
jurisdiction  to  enforce  such  a  lien  by  a  proceediag  in  rem  against 
the  vessel  according  to  the  practice  in  admiralty.  That  a  pro- 
ceeding against  a  vessel  to  enforce  a  contract  for  pilot's  wages 
is  a  subject  of  admiralty  jurisdiction,  and  partakes  of  all  the 
incidents  of  a  suit  in  admiralty,  is  equally  weU  settled.  It  there- 
fore results  from  these  propositions  of  law,  that  the  Circuit  Court 
which  issued  the  warrant  commanding  the  sheriff  to  seize  and 
safely  keep  the  steamer  Ida  Campbell  to  answer  any  Ken  which 
should  be  established  against  the  boat  in  favor  of  the  plaintiff 
in  that  action  for  pilot's  wages,  had  no  jurisdiction  of  the  cause, 
and  its  process  was  void.  It  gives  no  strength  to  the  position 
of  defendant's  counsel,  nor  does  it  aid  the  discussion,  to  say  that 
the  Circuit  Court  is  a  court  of  general  jurisdiction,  when  it  is 
conceded  that  it  has  no  jurisdiction  over  a  proceeding  exclusively 
vested  in  the  courts  of  the  United  States.    For  as  to  the  subject- 
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matter  of  sucli  a  suit,  it  had  no  jurisdiction  whatever,  and  the 
act  of  the  Legislature  clothed  the  court  with  no  power  to  try 
and  determine  it.  The  party  might,  of  course,  have  brought  his 
action  in  the  Circuit  Court  to  enforce  a  common  law  remedy ; 
but  when  he  resorted  to  it  to  enforce  a  maritime  lien  by  a  pro- 
ceeding in  rem,  the  court  had  no  jurisdiction  of  the  cause. 

This  being  the  case,  the  further  question  arises,  Did  the  war-" 
rant  thus  issued  in  a  cause  over  which  that  court  had  no  jurisdic- 
tion, afford  any  protection  to  the  officer  for  acts  done  in  its 
execution?  The  counsel  for  the  defendant  contends  that  it 
would  protect  the  officer,  and  that,  if  fair  and  regular  on  its  face, 
he  had  no  right  and  it  was  not  his  duty  to  inquire  whether  the 
court  Avhich  issued  it  had  jurisdiction  of  the  cause.  Where  the " 
subject-matter  of  the  suit  is  within  the  jurisdiction  of  the  court, 
yet  jurisdiction  in  the  particular  case  is  wanting,  there  is  cer- 
tainly reason  and  authority  for  holding  that  an  officer  who  exe- 
cutes a  process  fair  upon  its  face,  shall  be  protected.  But  a  clear 
distinction  exists  between  that  case  and  a  proceeding  in  which 
the  process  itself  shows  that  the  court  had  exceeded  its  jurisdic- 
tion. The  rule  is  stated  by  Mr.  Justice  Smith  in  Bagnall  v. 
Ableman,  (4  Wis.  163,)  in  the  following  language :  "When  the* 
process  is  fair  on  its  face,  and  issued  by  a  court  or  magistrate  of 
competent  jurisdiction,  it  is  a  protection  to  the  officer.  But  if 
it  be  not  fair  and  regular  upon  its  face,  or  its  recitals  or  com- 
mands show  a  want  or  excess  of  jurisdiction  in  the  court  or  mag- 
istrate issuing  it,  the  officer  is  not  protected  in  its  execution." 
p.  179.  The  form  of  the  warrant  issued  in  the  present  case  is 
not  set  forth  in  the  answer.  But  it  was  undoubtedly  such  a  proc- 
ess as  the  clerk  was  required  to  issue  upon  the  filing  of  the  com- 
plaint, and  it  would  show  upon  its  face  that  it  Avas  issued  in  a 
proceeding  instituted  under  the  provisions  of  ch.  ISi.  It  would 
command  the  officer  to  attach  and  seize  the  steamer  Ida  Camp- 
hell,  her  taclde,  apparel  and  furniture,  if  found  within  his  county, 
and  safely  keep  the  same  to  answer  all  such  hens  as  should  be 
estabhshed  against  it  in  favor  of  the  plaintiff  in  the  cause.  It 
Avould  properly  contain  recital  showing  that  a  complaint  had 
been  filed  with  the  clerk,  and  state  the  nature  and  amount  of 
the  demand  for  which  a  hen  was  claimed  against  the  vessel.    We 
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must  presume  from  the  matters  stated  in  the  ansTver,  that  such 
was  the  form  of  the  warrant  under  which  the  officer  acted ;  and 
furthermore  a  process  setting  forth  these  facts  would  be  required 
by  the  law  under  which  the  proceeding  was  taken.  And  it  is 
very  apparent  that  such  a  warrant  would  show  upon  its  face  the 
nature  of  the  proceeding,  and  that  the  suit  was  instituted  to 
enforce  a  maritime  lien.  In  other  words,  it  would  show  that  the 
Circuit  Court  had  no  jurisdiction  of  the  subject-matter  of  the 
action,  and  no  power  to  hear  and  determine  it.  And  we  under- 
stand the  rule  to  be,  that  where  the  process  does  thus  show  a 
want  of  jurisdiction  in  the  court  of  the  subject-matter  of  the 
action,  it  is  void,  and  does  not  protect  the  officer.  In  this  aU 
the  cases  agree. 

But  it  is  said  that  this  rule  imposed  upon  the  officer  ia  the  pres- 
ent case  the  duty  of  determining,  in  advance  of  any  decision  of 
the  courts  of  this  State,  the  vahdity  of  an  act  of  the  Legislatura 
How  can  it  be  expected,  it  is  asked,  that  a  mere  ministerial 
officer  could  decide  such  a  question,  and  thus  find  out  that  his 
process  was  void  for  want  of  jurisdiction  in  the  court  which 
issued  it?"  The  maxim  Ignorcmtia  juris  non  exousat  —  igno- 
rance of  the  law,  which  every  man  is  presumed  to  loiow,  does 
not  afford  excuse  —  in  its  apphcation  to  human  affairs,  frequently 
operates  harshly ;  and  yet  it  is  manifest  that  if  ignorance  of  the 
law  were  a  ground  of  exemption,  the  administration  of  justice 
would  be  arrested,  and  society  could  not  exist.  For  in  every 
case  ignorance  of  the  law  would  be  alleged.  And  consequently 
the  answer  must  be  given  in  this  case,  that  the  ignorance  of  the 
Officer  is  of  the  law,  and  the  rule  is  almost  without  an  exception, 
that  this  does  not  excuse.  It  may  devolve  upon  the  officer  a 
vast  responsibility  in  some  cases,  to  say  that  he  must  notice  at 
his  peril  that  an  act  of  the  Legislature  attempting  to  confer  juris- 
diction upon  the  courts  is  unconstitutional.  But  if  the  officer 
does  not  wish  to  assume  all  the  hazard  which  such  a  rule  of  law 
imposes  on  him,  he  must  require  a  bond  of  indemnity  from  the 
party  for  whom  he  is  acting.  It  is  further  said  that  it  was  the 
dutj''  of  the  officer  to  obey  the  mandate  of  the  warrant  and  seize 
the  identical  steamboat  which  he  did  attach,  and  that  he  had  no 
alternative  but  to  obey.     If  the  act  which  the  writ  commanded 
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him  to  do  was  a  trespass,  he  was  not  required  to  perform  it. 
Nor  would  he  be  liable  in  that  case  to  the  plaintiff  for  refusing 
to  execute  a  process  void  for  want  of  jurisdiction.^ 


"West  -y.  Cabell. 

(153U.  S.  78.— 1894.) 


Geat,  J.  This  was  an  action  upon  a  marshal's  bond,  in  the 
usual  form,  the  condition  of  which  was  that  the  marshal,  by  him- 
self and  his  deputies,  should  faithfully  perform  all  the  duties  of 
his  office,  and  upon  which  any  person  injured  by  a  breach  of  the 
condition  might  maintain  an  action.  (Rev.  St.  §§  T83, 784 ;  Lamv- 
mon  V.  Feusier,  111  U.  S.  lY ;  4  Sup.  Ct.  286.)  The  breach  relied 
on  by  Vandy  M.  "West,  the  plaintiff  in  this  case,  Avas  his  arrest, 
against  his  protest,  by  a  deputy  of  the  marshal,  under  a  warrant 
issued  by  a  commissioner,  commanding  the  arrest  of  James  "West, 
and  not  otherwise  designating  or  describing  the  person  to  be 
arrested,  upon  a  complaint  of  the  deputy  marshal  charging 
James  "West  with  the  murder  of  John  Cameron.  The  defence 
was  that  the  arrest  of  the  plaintiff  under  that  warrant  was  law- 
ful. At  the  trial  it  appeared  that  the  plaintiff  had  never  been 
known  or  called  by  the  name  of  James  "West,  or  by  any  other 
name  than  his  own ;  not^vithstanding  which,  the  court,  against 
the  objections  and  exceptions  of  the  plaintiff,  admitted  oral  tes- 
timony of  the  commissioner  and  of  the  deputy  marshal  that 
the  warrant  was  issued  and  intended  for  the  arrest  of  the  plain- 
tiff, and  instructed  the  jury  that,  if  they  believed  that  the'plain- 
tiff  was  the  man  for  whose  arrest  the  commissioner  issued  the 
warrant,  the  defendants  were  not  liable  for  damages  on  account 
of  the  mere  fact  of  arrest. 


iQA  Buck  V.  Colbatk,  3  Wall.  334;  Elder  v.  Morrison,  10  Wend.  128;  Fire- 
stone V.  Bice,  71  Mich.  377. 

For  liability  of  military  and  naval  officers  see  Wilson  v.  ItfacKenzie,  7  Hill. 
(N.  Y.)  9.5;  Weatherspoon  v.  Woodhy,  5  Cold.  (Tenn.)  149.  For  liability  of 
sergeant  at  arms  and  similar  officers,  see  1  Pol.  Sc.  Q.  85;  Kilbourn  v.  Thomp- 
son, 103  U.  S.  168;  People  ex  rel.  McDonald  v.  Keeler,  99  N.  Y.  463. 
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By  the  common  law,  a  warrant  for  the  arrest  of  a  person 
charged  with  crime  must  truly  name  him,  or  describe  him  suffi- 
ciently to  identify  him.  If  it  does  not,  the  officer  making  the 
arrest  is  liable  to  an  action  for  false  imprisonment ;  and  if,  in 
attempting  to  make  the  arrest,  the  officer  is  killed,  this  is  only 
manslaughter  in  the  person  whose  hberty  is  invaded.  (1  Hale, 
r.  C.  577,  580  ;  2  Hale,  P.  C.  112,  114  ;  Fost.  Crown  Law,  312 ; 

1  East,  P.  C.  310 ;  1  Chit.  Cr.  Law,  39,  40 ;  HuoMe  v.  Money, 

2  Wils.  205  ;  Money  v.  Leach,  3  Burrows,  1742, 1766,  1767, 1 W. 
Bl.  555,  561,  562 ;  Bex  v.  Hood,  1  Moody,  Crown  Cas.  281 ; 
Tloye  V.  Bush,  1  Man.  &  G.  775,  2  Scott,  N.  E.  86.)  Likewise, 
a  warrant  of  arrest  in  a  civil  action,  which  does  not  name  or 
describe  the  person  to  be  arrested,  is  no  justification  of  the  offi- 
cer. {Cole  V.  Hindson,  6  Term  E.  234 ;  SJiadgett  v.  GUpson,  8 
East,  328 ;  Finch  v.  CocTcen,  2  Comp.  M.  &  E.  196,  1  Gale,  130, 
and  3  Dowl.  678 ;  Kelly  v.  Zcuwrcnce,  3  Hurl.  &  C.  1.) 

The  principle  of  the  common  law,  by  which  warrants  of 
arrest,  in  cases  criminal  or  civil,  must  specifically  name  or 
describe  the  person  to  be  arrested,  has  been  affirmed  in  the 
American  constitutions ;  and  by  the  great  weight  of  authority 
in  this  country,  a  warrant  that  does  not  do  so  will  not  justify 
the  officer  in  maldng  the  arrest.  {Com.  v.  Crotty,  10  Allen,  403 ; 
Griswold  V.  SedgwicJc,  6  Coav.  456, 1  "Wend.  126 ;  Mead  v.  Haws, 

7  Cow.  332 ;  Holley  v.  Mix,  3  Wend.  350,  354 ;  Scott  v.  Ely,  4 
Wend.  555  ;  Ournsey  v.  Zovell,  9  Wend.  319  ;  Mehin  v.  Fisher, 

8  Is^.  H.  407 ;  Cla/rh  v.  Bragdon,  37  IST.  H.  562,  565 ;  Johnston 
V.  Eiley,  13  Ga.  97,  137 ;  ScJieer  v.  Keown,  29  Wis.  586  ;  Eaf- 
ferty  v.  People,  69  111.  111.) 

In  Com.  V.  Crotty,  for  instance,  in  which  Morris  Crotty  and 
others  were  indicted  and  convicted  for  a  riot  in  resisting  the 
arrest  of  Crotty  upon  a  warrant  commanding  the  arrest  of 
"  John  Doe  or  Eichard  Eoe,  whose  other  or  true  name  is  to 
your  complainant  unknown,"  the  conviction  was  set  aside  by 
the  Supreme  Judicial  Court  of  Massachusetts,  upon  the  grounds 
that  the  warrant  was  insufficient,  illegal  and  void,  because  it  did 
not  contain  Crotty's  name,  nor  any  description  or  designation 
by  which  he  could  be  known  and  identified  as  the  person  against 
whom  it  was  issued,  and  was,  in  effect,  a  general  warrant,  upon 
which  any  other  person  might  as  well  have  been  arrested,  as 
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being  included  in  the  description ;  and  that :  "  The  warrant 
being  defective  and  void  on  its  face,  the  officer  had  no  right  to 
arrest  the  person  on  whom  he  attempted  to  serve  it.  He  acted 
■without  warrant,  and  was  a  trespasser.  The  defendant  Avhom 
he  sought  to  arrest  had  a  right  to  resist  by  force,  using  no  more 
than  was  necessary  to  resist  the  unlawful  acts  of  the  officer. 
An  officer  who  acts  under  a  void  precept,  and  a  person  doing 
the  same  act  who  is  not  an  officer,  stand  on  the  same  footing ; 
and  any  third  person  may  lawfully  interfere  to  prevent  an  arrest 
under  a  void  warrant,  doing  no  more  than  is  necessary  for  that 
purpose."     (10  AUen,  404,  405.) 

The  fourth  article  of  amendment  of  the  Constitution  of  the 
United  States  declares  that  "  the  right  of  the  people  to  be 
secure  in  their  persons,  houses,  papers  and  effects,  against  un- 
reasonable searches  and  seizures,  shall  not  be  violated ;  and  no 
Avarrants  shall  issue,  but  upon  probable  cause,  supported  by 
oath  or  affirmation,  and  particularly  describing  the  place  to  be 
searched,  and  the  persons  or  things  to  be  seized." 

The  provision  3f  section  1014  of  the  Kevised  Statutes,  which 
authorizes  an  offender  against  the  laws  of  the  United  States  to 
be  arrested  and  imprisoned  or  bailed  by  a  judge  of  the  United 
States  or  a  commissioner  of  the  Circuit  Court  in  any  State  where 
the  offender  may  be  found,  "  and  agreeably  to  the  usual  mode 
of  process  against  offenders  in  such  State,"  is  necessarily  subor- 
dinate to  the  declaration  of  the  Constitution  that  aU  warrants 
must  particularly  describe  the  person  to  be  seized. 

In  the  case  at  bar,  the  effect  of  the  rulings  and  instructions 
of  the  court  Avas  to  give  the  jury  to  understand  that  the  pri- 
vate intention  of  the  magistrate  was  a  sufficient  substitute  for 
the  constitutional  requirement  of  a  particular  description  in  the 
warrant.  For  this  .reason  the  judgment  is  reversed,  and  the 
case  remanded,  with  directions  to  set  aside  the  verdict,  and  to 
order  a  new  trial. 
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Heritage  v.  Dodge, 

(64N.H.  297.— 1886.) 

Trespass  for  assault  and  battery. 

The  plaintiff  requested  the  following  instruction:  "If  the 
jury  find  that  the  plaintiff  could  not  help  coughing  by  reason 
of  a  chin-cough,  then  the  defendant  was  not  justified  in  punish- 
ing him,  although  the  defendant  believed  that  the  plaintiff 
coughed  for  the  purpose  of  defjdng  his  authority  and  disobey- 
ing the  rules  of  the  school."  Eefusal  and  exception.  Verdict 
for  defendant. 

Smith,  J.  The  instructions  requested  made  the  defendant 
liable,  without  regard  to  the  fact  whether  he  exercised  reason- 
able judgment  and  discretion  in  determining  whether  the  plain- 
tiff was  guilty  of  intentional  misconduct  as  a  scholar.  The  laAV 
clothes  the  teacher,  as  it  does  the  parent  in  whose  place  he 
stands,  with  power  to  enforce  discipline  by  the  imposition  of 
reasonable  corporal  punishment.  .  .  .  He  is  not  required  to  be 
infallible  in  his  judgment.  He  is  the  judge  to  determine  when 
and  to  what  extent  correction  is  necessary ;  and  like  aU  others 
clothed  with  discretion,  he  cannot  be  made  personally  responsi- 
ble for  error  in  judgment  when  he  has  acted  in  good  faith  and 
^vithout  malice.  Cooley,  Const.  Lim.  341 ;  Cooley  on  Torts, 
171,  172,  288 ;  Lcmder  v.  Seamer,  32  Vt.  114 ;  State  v.  P&nder- 
grass,  2  Dev.  &  Bat.  365 ;  Fitzgerald  v.  Northoote,  4  F.  &  F.  656  ; 
Eeeve  Dom.  Eel.  288. 

Exceptions  ovemiled. 


Hew^lett^j  v.  George. 

^Miss.  703.— 1891.) 


Plaintiff  brought  the  action  to  recover  for  personal  injuries 
inflicted  by  her  mother. 

■Woods,  J.  .  .  .  This  brings  us  next  to  the  instructions  of  the 
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court  touching  compensatory  damages.  By  the  second  instruc- 
tion asked  by  plaintiff  and  refused  by  the  court,  and  by  the 
instruction  given  for  the  defendant,  the  jury  were  shut  up  to 
return  damages,  if  they  found  for  the  plaintiff,  not  exceeding 
the  actual  amount  in  doUars  and  cents  shown  to  have  been 
expended  by  the  plaintiff  in  procuring  her  release  from  the 
insane  asylum.  It  is  true  that  in  the  instruction  given  for  defend- 
ant the  jury  was  told  that  a  recovery  might  be  had  for  actual 
damages,  but  by  the  second  refused  instruction  of  the  plaintiff 
actual  damages  were  held  not  to  include  compensation  for  men- 
tal suffering  and  pain,  the  sense  of  humiUation,  shame  and  dis- 
grace, and  injury  to  reputation,  inflicted  upon  and  endured  by 
plaiatiff.  Here  was  actual  damage  to  the  extent  of  $200,  and 
actual  damage  for  11  days  of  time  lost  during  confinement  in 
the  asylum,  and  to  these  should  have  been  added  damages  for, 
mental  pain  and  suffering,  shame  and  mortification,  and  injury 
to  character.  Surely  these  injuries  were  real  ones,  and  compen- 
sation for  these  would  have  been  an  award  of  actual  damages. 
Compensatory  and  actual  damages  are  one,  and  compensation^ 
for  wrongs  done  to  one's  character  is  in  no  sense  punitory.  "We 
cannot  consent  that  actual  damages,  in  this  case,  must  be  con- 
fined to  the  few  dollars  and  cents  shown  to  have  been  expended 
by  plaintiff  to  secure  her  release  from  the  asylum,  and  that  no 
compensatory  damages  were  awardable  for  shame  and  anguish 
and  hurt  to  character.  On  this  point  we  are  of  opinion  the  action 
of  the  trial  court  was  erroneous,  and  that  its  judgment  must  be 
reversed.  We  decline,  however,  to  reinstate  the  verdict  of  the 
jury  on  the  first  trial,  because  we  are  not  satisfied  as  to  plain- 
tiff's right  to  a  recovery  absolutely.  The  evidence  shows  that 
the  plaintiff  was  the  minor  daughter  of  the  defendant,  who  had 
been  married,  but  who,  at  the  time  of  the  alleged  injuries,  was 
separated  and  hving  away  from  her  husband.  "Whether  she  had 
resumed  her  former  place  in  her  mother's  house,  and  the  rela- 
tionship, with  its  reciprocal  rights  and  duties,  of  a  minor  child 
to  her  parent,  does  not  sufficiently  appear.  If  by  her  marriage 
the  relation  of  parent  and  child  had  been  finally  dissolved,  in  so 
far  as  that  relationship  imposed  the  duty  upon  the  parent  to 
protect  and  care  for  and  control,  and  the  child  to  aid  and  com- 
fort and  obey,  then  it  may  be  the  child  could  successfully  main- 
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tain  an  action  against  the  parent  for  personal  injuries.  But  so 
long  as  the  parent  is  under  obligation  to  care  for,  guide,  and  con- 
trol, and  the  child  is  under  reciprocal  obligation  to  aid  and  com- 
fort and  obey,  no  such  action  as  this  can  be  maintained.  The 
peace  of  society,  and  of  the  families  composing  society,  and  a 
sound  public  policy,  designed  to  subserve  the  repose  of  families 
and  the  best  interests  of  society,  forbid  to  the  minor  child  a 
right  to  appear  in  court  in  the  assertion  of  a  claim  to  civil 
redress  for  personal  injm-ies  suffered  at  the  hands  of  the  parent. 
The  State,  through,  its  criminal  laws,  tvill  give  the  minor  chUd 
protection  from  parental  violence  and  Avrong-doing,  and  this  is 
all  the  child  can  be  heard  to  demand.  On  this  very  dehcate  and 
difficult  point  in  the  case  the  evidence  is  most  unsatisfactory, 
and  for  this  reason,  if  for  no  other,  we  decline  to  reinstate  the 
first  verdict. 

Reversed  a/nd  remamded. 


Look  v.  Deai^. 
Look  v.  Choate. 

(108  Mass.  116.— 1871Ji 


The  first  case  was  an  action  of  tort  for  unlawfully  arresting 
and  imprisoning  the  defendant  on  two  occasions.  , 

Chapman,  C.  J.  The  question  which  this  case  presents  arises 
upon  the  defendant's  request  for  instructions,  and  the  instructions 
that  were  actually  given.  The  defendant  asked  the  court  to 
rule  that  if  the  plaintiff  was  insane  and  the  defendant,  honestly 
believing  that  the  welfare  of  the  plaintiff  demanded  that  he  should 
go  from  the  crowd  to  which  he  was  talking  to  a  place  of  quiet ' 
near  by,  took  him  f orcibl}'^  to  such  place,  using  no  more  force 
than  was  necessary  for  the  purpose,  and  acting  from  no  other 
motive  than  a  desire  to  assist  and  protect  the  plaintiff,  such  act 
would  not  be  an  assault  nor  an  unlawful  arrest  or  imprisonment. 
The  court  dechned  to  give  this  instruction,  but  instructed  the 
jury  that,  if  the  plaintiff  was  insane,  the  officer  had  a  right  to 
13 
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arrest  him,  but  it  would  in  such  case  be  his  duty  immediately  to 
take  proper  steps  to  have  him  committed  to  a  lunatic  hospital, 
and  if  he  failed  to  do  so  he  would  be  liable  from  the  beginning 
for  the  arrest.  Both  the  request  and  the  instructions  assume 
that  he  was  neither  dangerously  insane,  nor  disturbing  the  peace, 
but  was  merely  insane.  The  defendant  was  a  deputy  of  the 
State  constable,  but  his  office  gave  him  no  authority  over  the 
plaintiff.  Pie  had  only  such  authority  as  any  private  person 
would  have.  The  right  which  every  citizen  has  to  enjoy  personal 
liberty  is  necessarily  sub;fect  to  some  exceptions.  Most  of  these 
exceptions  are  enumerated  in  Colby  v.  Jackson,  12  IST.  H.  526, 
and  the  authorities  there  cited.  Among  them,  are  the  right  to 
restrain  a  person  who  is  fighting,  or  doing  mischief,  or  disturb- 
ing a  congregation,  or  has  fallen  in  a  fit,  or  is  so  sick  as  to  be 
helpless,  or  is  unconsciously  going  into  great  danger,  or  is  drunk, 
or  has  delirium  tremens,  or  is  so  insane  as-  to  be  dangerous  to 
Mmself  or  others.  In  such  cases,  the  right  to  restrain  persons 
has  its  foundation  in  a  reasonable  necessity,  and  ceases  with  the 
necessity.  As  to  insane  persons  who  are  not  dangerous,  they 
are  not  liable  to  be  thus  arrested  or  restrained  by  strangers. 
(Bac.  Ab.,  Trespass,  D ;  Anderdon  v.  Burrows,  4  C.  &  P.  210 ; 
Soott  V.  Wakem,  3  Fost.  &  Fml.  328 ;  Fletcher  v.  Fletcher,  28 
L.  J.  ]Sr.  S.  (Q.  B.)  134 ;  In  re  Oakes,  8  Law  Eeporter,  122.)  There 
is  no  reason  why  they  should  be  thus  liable ;  for  it  is  well  known 
that  many  persons  who  are  insane,  and  especially  monomaniacs, 
are  as  harmless  as  any  other  persons,  and  are  not  deemed  proper 
subjects  for  treatment  in  a  hospital.  The  request  for  instructions 
was  properly  refused. 

***** 
The  second  case  was  an  action  of  tort  brought  in  this  court 
by  the  same  plaintiff  against  the  superintendent  of  the  Taunton 
Lunatic  Hospital  for  unlawfully  confining  the  plaintiff  there  dur- 
ing two  days. 

Chapman,  C.  J.  The  defendant  was  superintendent  of  the 
insane  hospital  at  Taunton,  and  had  authority  to  receive  all  per- 
sons wlio  were  legally  brought  as  patients  to  that  institution. 
The  plaintiff  was  brought  there  on  Saturday,  August  21, 1869,  by 
Eobert  Grossman,  a  deputy  State  constable,  on  a  complaint  made 
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by  Grossman,  and  directed  to  the  judge  of  probate  for  the  connty 
of  Bristol,  on  the  day  previous,  stating  that  the  plaintiff  was  an 
insane  person  and  a  proper  subject  for  treatment  and  custody  in 
a  State  lunatic  hospital.  One  of  the  selectmen  of  Eochester, 
the  place  of  the  plaintiff's  residence,  had  in  writing  acknowledo'ed 
notice  of  the  complaint  and  application ;  and  two  physicians 
had  signed  and  sworn  to  a  certificate  that  within  one  week  pre- 
vious to  the  date  of  the  complaint  they  had  made  a  personal 
examination  of  the  plaintiff,  and  after  due  inquiry  and  personal 
examination  they  were  satisfied  that  he  was  a  fit  subject  for 
remedial  treatment  at  the  hospital.  But  it  omitted  to  state  that 
he  was  insane,  and  thus  failed  to  be  such  a  certificate  as  is 
required  by  the  Stats,  of  1862,  c.  223,  §§  3,  8,  and  1865,  c.  268, 
§  1.  The  officer  took  these  papers  with  him  to  the  hospital,  but 
had  no  warrant.  The  excuse  offered  is,  that  the  judge  of  pro- 
bate for  Bristol,  and  also  the  judge  of  probate  for  Plymouth, 
were  both  absent  from  the  countj'^,  and  no  warrant  could  be 
obtained.  Grossman  desired  to  leave  the  plaintiff  at  the  hos- 
pital until  the  following  Monday,  for  the  purpose  and  with 
the  intention  to  procure  the  other  papers  usual  in  such  cases. 
The  assistant  superintendent  received  the  plaintiff,  beliexang 
him  to  be  a  fit  subject  for  hospital  treatment,  and  kept  him 
confined  till  Monday,  August  23,  when  his  friends  came  and 
took  him  away.  He  was  within  the  meaning  of  the  law  an 
insane  person,  and  a  proper  subject  for  treatment  in  the  hospi- 
tal, though  not  dangerous  to  himself  or  the  community.  The 
truth  of  these  statements  is  admitted  by  the  demurrer.  The 
notice  issued  by  the  judge  of  probate  on  August  28  is  imma- 
terial, for  it  could  not  have  any  application  to  the  imprisonment 
complained  of.  "We  look  in  vain  in  the  statutes  for  any  author- 
ity in  Grossman  to  take  the  plaintiff  to  the  hospital,  or  to  arrest 
him,  without  a  warrant,  even  though  liis  purpose  was  to  detain 
him  till  he  could  carry  him  before  the  judge  of  probate,  and 
procure  a  warrant,  as  soon  as  the  judge  should  return  home,  the 
plaintiff  not  being  dangerous  either  to  himself  or  others.  The 
statutes  give  no  authority  to  arrest  harmless  persons  without  a 
warrant,  even  for  the  purpose  of  bringing  them  before  the  judge 
of  probate.  And  were  it  otherwise  the  officer  has  abandoned 
all  proceedings  under  the  statutes.    Being  a  mere  stranger  tc 
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the  plaintiif,  and  abandoning  the  arrest  without  making  any 
return  he  had  not  even  the  riglits  that  a  relative  or  friend  would 
have.  He  brought  the  plaintiif  to  the  hospital  tortiously,  and 
no  authority  could  be  derived  from  him  for  the  plaintiff's  deten- 
tion. As  the  plaintiff  was  not  detained  by  virtue  of  the  statutes 
or  by  any  power  derived  from  the  common  law,  aU  persons  con- 
cerned in  the  detention  are  wrongdoers. 

The  Idndness  -with  which  the  plaintiif  was  treated,  and  the 
good  motives  which  dictated  his  detention,  should  affect  the 
question  of  damages,  but  cannot  affect  his  legal  right  to  his  per- 
sonal liberty.  He  has  a  right  of  action  against  any  and  aU  per- 
sons who  have  been  concerned  in  depriving  him  of  it  without 
legal  authority.  Though  the  defendant  was  absent  when  the 
plaintiff  was  brought  to  the  hospital,  yet  the  plea  does  not  state 
that  he  was  not  afterwards  present  and  consenting  to  the  deten- 
tion tiU.  Monday,  when  the  plaintiff's  friends  came  and  took  him 
away. 


Padmoee  v.  Piltz. 

(44  Fed.  E.  104.  — 1890.) 


Hanfoed,  J.  This  is  a  suit  m  personam  against  the  master 
of  an  American  vessel,  to  recover  damages  for  an  assault  and 
battery.  The  proofs  satisfy  me  that  the  hbeUant  was  employed 
as  steward  and  cook  on  board  the  schooner  called  the  "  Kobert 
Searles,"  and  while  so  employed  on  a  Sunday  evening,  at  the 
port  of  Taooma,  in  this  District,  on  board  of  said  vessel,  the 
master  tvnce  requested  this  libellant  to  get  him  a  cup  of.  tea, 
and,  upon  said  request  being  defiantly  refused,  went  into  the 
galley,  and  there  violently  assaulted  the  libellant,  striking  heavy 
blows  upon  his  head  with  a  wooden  belaying  pin,  from  the  ef- 
fects of  which  the  libellant  was  rendered  insensible  for  a  time 
and  quite  ill  for  several  weeks,  and  there  is  some  probabihty 
that  said  injuries  may  permanently  incapacitate  him  from  endur- 
ing continuously  the  fatigue  and  heat  incident  to  engaging  in 
his  profession  as  cook.     The  only  defence  urged  on  the  part 
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of  the  master  is  that  he  acted  within  the  limits  of  his  lawful 
authority  in  chastising  the  libeUant  for  willful  disobedience  of 
lawful  commands,  and  that  by  accepting  payment  of  the  wages 
due  him  the  libellant  has  released  the  master  from  all  claims 
for  damages. 

On  the  facts,  1  hold  that  the  libellant  is  entitled  to  recover 
as  damages  such  a  sum  as  wiU  compensate  him  for  the  injury 
he  received,  and  as  will  also  in  some  degree  punish  the  master 
for  his  malicious  and  unwarranted  conduct  in  resorting  to  ex- 
treme violence  and  use  of  a  dangerous  weapon.  The  claim  set 
up  by  this  master  that  the  law  authorized  him,  at  a  civilized 
port,  to  punish  disobedience  of  a  cook  by  resort  to  measures 
only  justifiable  in  case  of  an  emergency  and  of  actual  insub- 
ordination by  a  member  of  the  crew  at  a  time  of  peril  at  sea, 
merits  rebuke,  and  I  regard  it  as  an  aggravation  of  the  original 
offence.  The  proofs  also  clearly  establish  the  hbellant's  claim 
for  loss  of  part  of  his  personal  effects,  which  were  ia  the  ves- 
sel at  the  time  of  his  injury,  and  were,  in  consequence  of  his 
inability  to  remove  or  secure  them  after  being  beaten  until  he 
was  rendered  insensible  by  the  master,  lost ;  the  value  being 
$86.50.  ... 

The  court  therefore  awards  the  libellamt  damages  for  the  per- 
sonal iriQury  in  the  sum  of  $1,500,  amd  for  loss  of  property 
in  the  further  sum  of  $86.60,  and  costs. 


Sawyer  v.  Davis. 

(136  Mass.  239.  —  18M.) 


Bill  to  dissolve  or  modify  an  injunction  obtamedby  the  pres- 
ent defendants  restrainmg  the  present  plaintiffs  from  ringmg 
a  bell  on  then-  mill  before  6:30  a.m.  After  the  injunction  was 
granted,  the  Legislature  passed  an  act  as  follows :  "  Manufac- 
turers and  others  employing  workmen  are  authorized,  for  the 
purpose  of  gi^^ng  notice  to  such  employees,  to  rmg  beUs  and 
use  whistles  and  gongs  of  such  size  and  weight,  in  such  man 
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ner  and  at  such  hours  as  the  board  of  aldermen  of  cities  and 
the  selectmen  of  towns  may  in  writing  designate."  Later, 
the  selectmen  of  Plymouth  granted  to  the  plaiutiffs  a  written 
license  to  ring  the  bell  on  their  mOl,  beginning  at  5  a.m.,  in  the 
same  manner  as  before  the  injunction.  The  defendants  de- 
murred to  the  bin,  on  the  ground  that  the  statute  was  uncon- 
stitutional so  far  as  applicable  to  them. 

C.  Allen,  J.  Nothing  is  better  established  than  the  power 
of  the  Legislature  to  make  what  are  called  pohce  regulations, 
declaring  in  what  manner  property  shall  be  used  and  enjoyed, 
and  business  carried  on,  with  a  view  to  the  good  order  and 
benefit  of  the  community,  even  although  they  may  to  some 
extent  interfere  with  the  full  enjoyment  of  private  property, 
and  although  no  compensation  is  given  to  a  person  so  incon- 
venienced. {Bcmorofi  v.  Gamhridge,  126  Mass.  438,  Ml.)  In 
most  instances,  the  illustrations  of  the  proper  exercise  of  this 
power  are  found  in  rules  and  regulations  restraining  the  use  of 
property  by  the  owner,  in  such  a  manner  as  would  cause  dis- 
turbance and  injury  to  others.  But  the  privilege  of  continuing 
in  the  passive  enjoymient  of  one's  o^vn  property,  in  the  same 
manner  as  formerly,  is  subject  to  like  limitation ;  and  with  the 
increase  of  population  in  a  neighborhood,  and  the  advance  and 
development  of  business,  the  quiet  and  seclusion  and  customary 
enjoyment  of  homes  are  necessarily  interfered  with  until  it  be- 
comes a  question  how  the  right  which  each  person  has  of  prose- 
cuting his  lawful  business  in  a  reasonable  and  proper  manner 
shall  be  made  consistent  Avith  the  other  right  which  each  per- 
son has  to  be  free  from  unreasonable  disturbance  in  the  enjoy- 
ment of  his  property.  {Mernifieild  v.  Worcester,  110  Mass.  216, 
219.)  In  this  conflict  of  rigiits /police  regulations  by  the  Legis- 
lature find  a  proper  ofiice  iii  (|et^rpimng  how  far  and  under 
what  circumstances  the  indiy: 
the  general  good.     For  exa: 

occupied  by  dwelling  housefe/  any  one,"'for  his  own  entertain- 
ment, or  the  gratification  of  a  whim,  were  to  cause  bells  to  be 
rung,  and  steam-whistles  to  be  blown  to  the  extent  that  is  usual 
with  the  bells  and  steam- whistles  of  locomotive  engines  near 
raikoad  stations  in  large  cities,  there  can  be  no  doubt  that  it 


|duii]/  must  yield  with  a  view  to 
lie,'  i^,  in  a  neighborhood  thickly 


CH.  IV.]  SAWYER  V.  DAVIS.  199 

would  be  an  infringement  of  the  rights  of  the  residents,  for 
which  they  could  find  ample  remedy  and  vindication  in  the 
courts.  But  if  the  Legislature,  ^^nth.  a  view  to  the  safety  of 
life,  provides  that  beUs  shall  be  rung  and  whistles  sounded,  un- 
der those  circumstances,  persons  living  near  by  must  necessarily 
submit  to  some  annoyaijce  from  this  source,  which  otherwise 
they  would  have  a  right  to  be  relieved  from. 

It  is  ordinarily  a  proper  subject  for  legislative  discretion  to 
determine  by  general  rules  the  extent  to  which  those  who  are 
engaged  in  customary  and  lawful  and  necessary  occupations 
shall  be  required  or  allowed  to  give  signals  or  warnings  by 
bells  or  whistles,  or  otherwise,  with  a  ^n.ew  either  to  the  pubhc 
safety,  as  in  the  case  of  railroads,  or  to  the  necessary  or  con- 
venient operation  and  management  of  their  o^vn.  works  ;  and 
ordinarily  such  determination  is  binding  upon  the  courts,  as 
well  as  upon  citizens  generally.  And  when  the  Legislature 
directs  or  allows  that  to  be  done  which  would  otherwise  be  a 
nuisance,  it  wiU  be  valid,  upon  the  ground  that  the  Legislature 
is  ordinarily  the  proper  judge  of  what  the  public  good  requires, 
unless  carried  to  such  an  extent  that  it  can  fairly  be  said  to  be 
an  unwholesome  and  unreasonable  law.  {Bomcroft  v.  Cfem- 
hridge,  126  Mass.  441.)  It  is  accordingly  held  in  many  cases, 
and  is  now  a  well  established  rule  of  law,  at  least  in  this  Com- 
monwealth, that  the  incidental  injury  which  results  to  the 
owner  of  property  situated  near  a  railroad,  caused  by  the  nec- 
essary noise,  vibration,  dust,  and  smoke  from  the  passing  trains, 
which  would  clearly  amount  to  an  actionable  nuisance  if  the 
operation  of  the  railroad  were  not  authorized  by  the  Legisla- 
ture, must,  if  the  ruiming  of  the  trains  is  so  authorized,  be 
borne  by  the  individual,  without  compensation  or  remedy  in 
any  form.  The  legislative  sanction  makes  the  business  lawful, 
and  defines  what  must  be  accepted  as  a  reasonable  use  of  prop- 
erty and  exercise  of  rights  on  the  part  of  the  railroad  company, 
subject  always  to  the  qualification  that  the  business  must  be 
carried  on  without  negligence  or  unnecessary  disturbance  of  the 
rights  of  others.  And  the  same  rule  extends  to  other  causes  of 
annoyance  which  are  regulated  and  sanctioned  by  law.  {Pres- 
hrey  v.  Old  Colony  c&  Newport  Railway,  103  Mass.  1,  6,  7 ; 
Walker  v.  Old  Colony  &  Newjpori  EdiVway,  103  Mass.  10,  14 ; 
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Call  V.  Allen,  1  Allen,  137 ;  Commonwealth  v.  Evmford  Chein- 
ical  Worlds,  16  Gray,  231,  233  ;  Struthers  v.  Dunkirk,  Warren 
<&  Pittsburgh  Railway,  87  Penn.  St.  282 ;  Hatch  v.  Vermont 
Central  Railroad,  28  Vt.  142,  147  ;  Brand  v.  Hammersmith  cfe 
City  Railway,  L.  K.  1  Q.  B.  130  ;  2  Q.  B.  223  ;  4  H.  L.l  71 ; 
Vauglian  v.  Taff  Vale  Railway,  5  H.  &  E".  679,  685,  687 ;  Rex 
V.  Pease,  4  B.  &  Ad.  30  ;  Sedgw.  St.  &  Const.  Law,  435,  436.) 

The  recent  case  of  Baltiinore  <&  Potomac  Railroad  v.  Fifth 
Baptist  Church,  108  U.  S.  317,, is  strongly  relied  on  by  the 
defendants  as  an  authority  in  their  favor.  There  are,  however, 
two  material  and  decisive  grounds  of  distinction  between  that 
case  and  this.  There  the  raikoad  company  had  only  a  general 
legislative  authority  to  construct  works  necessary  and  expedient 
for  the  proper  completion  and  maintenance  of  its  railroad,  under 
which  authority  it  assumed  to  build  an  engine-house  and  machine- 
shop  close  by  an  existing  church,  and  it  was  held  that  it  was 
never  intended  to  grant  a  hcense  to  select  that  particular  place 
for  such  works  to  the  nuisance  of  the  church.  Moreover,  in  that 
case,  tlie  disturbance  was  so  great  as  not  only  to  render  the 
church  uncomfortable,  but  almost  unendurable  as  a  place  of 
worship,  and  it  virtually  deprived  the  owners  of  the  use  and 
enjoyment  of  their  property.  "We  do  not  understand  that  it 
was  intended  to  lay  down,  as  a  general  rule  apphcable  to  aU 
cases  of  comparatively  slight  though  real  annoyance,  naturally 
and  necessarily  resulting  in  a  greater  or  less  degree  to  all  owners 
of  property  in  the  neighborhood  from  a  use  of  property  or  a 
method  of  carrying  on  a  lawful  business  which  clearly  falls  within 
the  terms  and  spirit  of  a  legislative  sanction,  that  such  sanction 
■\vill  not  affect  the  claim  of  such  an  owner  to  relief ;  but  rather 
that  the  court  expressly  waived  the  expression  of  an  opinion 
upon  the  point.  .  .  . 

In  the  case  before  us,  looking  at  it  for  the  present  without 
regard  to  the  decree  of  this  court  in  the  former  case  between 
these  parties,  we  find  nothing  in  the  facts  set  forth  which  shows 
that  the  statute  relied  on  as  authorizing  the  plaintifiPs  to  ring 
their  bell  (St.  1883,  c.  84)  should  be  declared  unconstitutional. 
It  is  virtually  a  license  to  manufacturers,  and  others  employing 
workmen,  to  carry  on  their  business  in  a  method  deemed  by  the 
Legislature  to  be  convenient,  if  not  necessary,  for  the  purpose 
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of  giving  notice,  by  ringing  bells,  and  using  whistles  and  gongs, 
in  such,  manner  and  at  such  times  as  may  be  designated  in  writ^ 
ing  by  municipal  oflB.cers.  In  character,  it  is  not  unlike  nmner- 
ous  other  instances  to  be  found  in  our  statutes,  where  the  Leg- 
islature has  itself  fixed,  or  has  authorized  municipal  or  other 
boards  or  officers  to  fix,  the  places,  times,  and  methods  in  which 
occupations  may  be  carried  on,  or  acts  done,  which  would  nat- 
urally be  attended  Avith  annoyance  to  individuals.  The  exam- 
ple of  beUs  and  whistles  on  locomotive  engines  has  already  been 
mentioned.  Reference  may  also  be  made  to  the  statutes  regu- 
lating the  use  of  stationary  steam-engines,  the  places  and  manner 
of  manufacturing  or  keeping  petroleum,  of  carrying  on  other 
offensive  trades  and  occupations,  of  storing  gunpowder,  and  of 
establishing  hospitals,  stables  and  bowKng-alleys. 

The  defendants,  however,  contend  that  a  different  question 
arises  in  the  present  case,  where  the  plaintiffs  relj''  upon  a  legis- 
lative sanction  given  to  acts  after  it  had  been  determined  by  this 
court  that  the  doing  of  them  was  attended  with  a  pecuhar 
injury  to  the  defendants,  which  entitled  them  to  a  remedy  as  for 
a  nuisance.  There  can  be  no  doubt  that  such  sanction  would  be 
a  good  defence  to  an  indictment  for  nuisance ;  or  to  a  proceed- 
ing instituted  by  an  individual,  whose  only  grievance  was  that 
he  had  sustained  special  damage  in  consequence  of  being  dis- 
turbed in  the  enjoyment  of  some  pubKc  right,  such  as  the  right 
to  travel  upon  a  highway  or  river.  His  pubKc  right  may  clearly 
be  regulated  and  controlled  by  the  Legislature,  after  a  decision 
of  the  court  as  Avell  as  before.  {Commonwealth  v.  ]issex  Co.,  13 
Gray,  239,  247.)  But  the  argument  is  urged  upon  us  with  great 
force,  that  in  the  present  case  there  had  been  a  judicial  determi- 
nation that  the  ringing  of  the  bell,  at  the  hours  now  authorized 
by  the  terms  of  the  statute  and  the  designation  of  the  selectmen, 
was  a  private  nuisance  to  the  defendants,  not  growing  out  of  any 
public  right,  and  that  the  statute  ought  not,  as  a  matter  of  con- 
struction, to  be  held  applicable  to  this  case ;  or,  if  such  is  its 
necessary  construction,  that  it  is  unconstitutional,  as  interfering 
with  their  vested  rights. 

In  the  first  place  we  can  have  no  doubt  that  the  statute  by 
its  just  construction  is  in  its  terms  apphcable  to  the  present  case. 
It  is  undoubtedly  true  that  neither  a  general  authority  nor  a 
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particular  license  is  to  be  so  construed  as  to  be  held  to  sanction 
\Tliat  was  not  intended  to  be  sanctioned.  A  general  authority- 
is  not  necessarily  to  be  treated  as  a  particular  license ;  (Common- 
xoealih  v.  Kidder,  107  Mass.  188  ;)  and  in  some  cases,  even  where 
a  particular  license  or  authority  has  been  given,  as  to  keep  an 
inn,  ale  house,  or  slaughter-house  in  a  particular  place,  which  is 
specified,  this  authority  lias  not  been  deemed  to  sanction  the 
keeping  of  it  in  an  improper  manner.  {JRex  v.  Cross,  2  C.  &  P. 
483  ;  Commonwealth  v.  MoDonougJi,  13  AUen,  581,  584.  State 
V.  Mullikin,  8  Blackf.  260 ;  United  States  v.  Elder,  4  Cranch  C. 
C.  507.)  And,  ordinarily,  a  statute  which  authorizes  a  thing  to 
be  done,  which  can  be  done  without  creating  a  nuisance,  will  not 
be  deemed  to  authorize  a  nuisance.  In  such  cases,  it  is  not  to 
be  assumed  that  it  was  contemplated  by  the  Legislature  that 
what  was  so  authorized  would  have  the  necessary  effect  to  create 
a  nuisance,  or  that  it  would  be  done  in  such  a  manner  as  to  create 
a  nuisance ;  and,  if  a  nuisance  is  created,  there  will  in  such  cases 
ordinarily  be  a  remedy  at  law  or  in  equity.  (Eamiss  v.  New  Eng- 
land Worsted  Co.,  11  Met.  570 ;  Haskell  v.  New  Bedford,  108 
Mass.  208, 215  ;  Commonwealth  v.  Kidder,  107  Mass.  188.)  But, 
on  the  other  hand,  the  authority  to  do  an  act  must  be  held  to 
carry  with  it  whatever  is  naturally  incidental  to  the  ordinary 
and  reasonable  performance  of  that  act.  "When  the  Legislature 
authorized  factory  bells  to  be  rung,  it  must  have  been  contem- 
plated that  they  would  be  heard  in  the  neighborhood.  That  is 
a  natural  and  iaevitable  consequence.  The  Legislature  must  be 
deemed  to  have  determined  that  the  benefit  is  greater  than  the 
injury  and  annoyance;  and  to  have  intended  to  enact  that  the 
pubhc  must  submit  to  the  disturbance,  for  the  sake  of  the  greater 
advantage  that  would  result  from  this  method  of  carrying  on 
the  business  of  manufacturing.  It  must  be  considered,  there- 
fore, in  this  case,  that  a  legislative  sanction  has  been  given  to 
the  very  act  which  this  court  found  to  create  a  private  nuisance. 
It  is  then  ai'gued  that  the  Legislature  cannot  legalize  a  nui- 
sance, and  cannot  take  away  the  rights  of  the  defendants  as  they 
have  been  ascertained  and  declared  by  this  court ;  and  this  is 
undoubtedly  true,  so  far  as  such  rights  have  become  vested.  For 
example,  if  the  plaintiff  under  an  e&isting  rule  of  law  has  a  right 
of  action  to  recover  damages,  for  a  past  injury  suffered  by  him, 
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his  remedy  cannot  be  cut  off  by  an  act  of  the  Legislature.  So 
also,  if,  in  a  suit  in  equity  to  restrain  the  continuance  of  a  nui- 
sance, damages  have  been  awarded  to  him,  or  costs  of  suit,  he 
would  have  an  undoubted  right  to  recover  them,  notwithstand- 
ing the  statute.  But,  on  the  other  hand,  the  Legislature  may  i 
define  vfhat  in  the  future  shall  constitute  a  nuisance,  such  as  will  i 
entitle  a  person  injured  thereby  to  a  legal  or  equitable  remedy, ' 
and  may  change  the  existing  law  rule  on  the  subject.  It  may 
declare,  for  the  future,  in  what  manner  a  man  may  use  his  prop- 
erty or  carry  on  a  lawful  business  without  being  Kable  to  an 
action  in  consequence  thereof ;  that  is,  it  may  define  what  shaU 
be  a  lawful  and  reasonable  mode  of  conduct.  This  legislative 
power  is  not  wholly  beyond  the  control  of  the  courts,  because  it 
is  restrained  by  the  constitutional  provision  hmiting  it  to  whole- 
some and  reasonable  laws,  of  which  the  court  is  the  final  judge ; 
but,  within  this  limitation,  the  exercise  of  the  jjolice  power  of 
the  Legislature  will  apply  to  all  within  the  scope  of  its  terms 
and  spirit.  The  fact  that  the  rights  of  citizens,  as  previously 
existing,  are  changed,  is  a  result  which  always  happens ;  it  is 
indeed  in  order  to  change  those  rights  that  the  pohce  power  is 
exercised.  So  far  as  regards  the  rights  of  parties  accruing  after 
the  date  of  the  statute,  they  are  to  be  governed  by  the  statute ; 
their  rights  existing  prior  to  that  date  are  not  affected  by  it. 
To  illustrate  this  view,  let  it  be  supposed  that  the  case  between 
the  present  parties  in  its  original  stage  had  been  determined  in 
favor  of  the  manufacturers,  under  which  decision  they  would 
have  had  a  right  to  ring  their  beU.  and  that  afterwards  a  statute 
had  been  passed  providing  that  manufacturers  should  not  ring 
beUs  eKcept  at  such  hours-  as  might  be  approved  by  the  select- 
men ;  and  that  these  manufacturers  had  then  proceeded  toeing 
their  bell  at  other  hours,  not  included  in  such  approval.  It  cer- 
tainly could  not  be  said  that  they  had  a  vested  right  to  do  so, 
under  the  decision  of  the  court. 

Demurrer  overruled} 


I  In  London,  &c.,  By.  v.  Truman,  (11  App.  C.  45,)  it  is  said:  "In  Met. 
Asylum  Dist.  v.  Hill,  (6  App.  C.  193,)  it  was  lield  tliat  the  statute  aii- 
tliorized  the  building  of  a  smallpox  liospital,  if  it  could  be  done  without 
ci-eating  a  nuisance;  whereas  the  i-ailway  acts  were  assumed  to  establish 
tlie  proposition  that  the  railway  might  be  made  and  used  whetlier  a  nui- 
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Behnbe  v.  Atlantic  Deedghstg  Co. 

(134N.T.  156.— 1892.) 

This  action  was  brought  to  recover  damages  caused  to  a  house 
belonging  to  the  plaintiff  at  Astoria,  N.  Y.,  by  blasting  done 
by  the  defendant  in  the  waters  of  HeU  Gate,  between  January  5, 
1887,  and  April  12,  1888.  The  complaint  alleged  that  the 
defendant  did  "wrongfully  and  unla^vfully  so  discharge  such 
blasts  ....  as  to  shake,  jar,  damage,  and  injure  this  plaintiff's 
said  dwelling  house,  .  .  .  and  to  create  a  nuisance,  and  did  so 
maintain  such  nuisance,  and  so  neghgently  and  carelessly  blast 
such  rock,  .  .  .  that  plaintiff's  said  dwelling  was  solely  thereby 
shaken  and  injured,"  etc.  The  defendant  pleaded,  among  other 
defences,  that  such  blasting  "  was  done  and  performed  under  and 
by  virtue  of  the  authority  of  the  United  States,  and  under  the 
direction  of  the  officer  of  the  engineer  corps  of  the  United  States 
array  in  charge  of  said  work ;  that  such  operations  were  a  pub- 
lic necessity  and  requirement,  and  were  duly  performed  in  a 
lawful  and  careful  manner,  and  without  any  default,  negligence, 
or  carelessness  upon  the  part  of  the  defendant."  Evidence  was 
given  upon  the  trial  tending  to  show  that  the  plaintiff's  house, 
which  had  been  previously  injured  by  explosions,  was  placed  in 
good  repair  in  November,  1886,  and  that  afterwards,  through 
the  blasting  operations  of  the  defendant,  the  foundations,  walls, 
and  ceilings  were  cracked  and  injured,  as  alleged  in  the  com- 
plaint. The  blasting  was  done  by  the  defendant  under  a  con- 
tract dated  November  16,  1886,  between  "  Lieut.  Col.  Walter 
McFarland,  corps  of  engineers  U.  S.  army,  of  the  first  part,  and 
the  Atlantic  Dredging  Co.,  .  .  .  of  the  second  part." 

Landon,  J,,  (after  discussing  other  points.) 

That  the  defendant's  contract  was  with  the  United  States 
cannot  be  questioned  upon  this  appeal.     But  it  is  said  the  author- 

sance  were  created  or  not."  It  was  accordingly  held  that  the  use  of  a  par- 
ticular place  for  cattle  yards,  which  without  the  statute  would  liave  been 
a  nuisance,  was  not  actionable,  although  the  statute  did  not  specify  that  the 
yards  might  be  located  at  this  place,  and  it  was  proved  that  they  might 
have  been  so  located  as  not  to  be  a  nuisance  to  householders. 
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ity  of  the  United  States  to  make  the  contract  must  be  shown. 
"We  Imow  that  Congress  has  exclusive  power  to  regulate  com- 
merce, both  foreign  and  interstate,  and  that  the  improvement 
of  rivers  and  arms  of  the  sea  forming  the  highways  of  such 
commerce  is  vested  in  the  United  States.  (  Wisconsin  v.  Duluih, 
96  U.  S.  379.)  Various  acts  of  Congress  of  which  we  take  judicial 
notice,  since  they  are  the  supreme  law  of  the  land,  appropriated 
monej^s  for  the  improvement  of  Hell  Gate  and  authorized  it. 
(22  U.  S.  St.  58,  191 ;  23  U.  S.  St.  133,  138 ;  24  U.  S.  St.  310, 
318.)  Other  statutes  bear  upon  the  subject.  The  United  States 
is  a  sovereign  nation,  with  full  power  over  the  subject-matter, 
and  may,  by  statute,  provide  for  the  exercise  of  that  power  ia 
such  legislative  meagerness  of  form  as  suits  itself.  If  its 
attempted  exercise  of  power  is  complete  according  to  its  own 
judicial  test,  it  is  complete  under  ours.  The  case  last  cited  is 
an  exposition  of  the  power  of  the  United  States  under  similar 
statutes,  and  we  repose  upon  its  authority.  It  must  be  held 
that  the  United  States  was  competently  authorized  to  make  the 
contract,  and  in  making  it  kept  within  its  powers,  both  as  to  the 
subject-matter  of  the  contract  and  the  manner  in  which  it 
engaged  and  authorized  the  defendant  to  perform  it. 

The  learned  trial  court  charged  the  jury  that,  if  the  explo- 
sions conducted  by  the  defendant  injured  the  plaintiff's  house, 
the  defendant  was  hable,  irrespective  of  the  question  of  defend- 
ant's neghgence ;  that  the  question  of  neghgence  was  not  in 
the  case ;  that,  if  the  business  could  not  be  conducted  without 
producing  such  injury,  it  must  cease.  We  think  this  was 
erroneous.  It  is  entirely  clear  that  the  defendant  had  aU  the 
authority  of  the  United  States  to  use  aU  the  means  contemplated 
by  the  contract  for  the  removal  of  these  rocks,  provided,  always, 
that  he  used  them  carefully ;  care  being  a  proper  regard  both 
to  the  efficient  prosecution  of  the  work  and  the  rights  of  third 
persons;  the  absence  of  such  care  being  negligence.  The 
instruction  of  the  trial  judge  eliminates  neghgence,  and  assumes 
proper  care.  Thus  the  defendant  had  the  authority  of  the 
United  States  to  do  the  work  carefuUy,  and  did  it  within  such 
authority.  It  being  lawful  for  the  sovereign  to  exercise  its 
lawful  power,  it  must  follow  that  whatever  results  from  its 
proper  exercise  is  not  unlawful,  and  if  any  injury,  direct  or 
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consequential,  results  to  the  individual,  he  is  remediless,  except 
so  far  as  the  sovereign  gives  him  a  remedy.  The  government 
has  pro^^ded  for  such  direct  injuries  as  amount  to  a  taldng  of 
private  property  for  public  use,  by  the  constitutional  provision 
that  it  must  not  be  done  without  fuU  compensation.  If  the 
present  were  such  a  case,  it  would  seem  that  the  plaintiff's  rem- 
edy would  be  to  make  the  proper  application  to  the  government. 
The  defendant,  having  done  no  more  than  it  was  fuUy  author- 
ized to  do,  and  which  its  duty  to  the  government  under  the 
contract  required  it  to  do,  would  be  blameless,  and  the  govern- 
ment liable  because  of  its  constitutional  obligation.  But  this 
is  not  a  case  of  taking  private  property,  or  of  direct,  but  is  of 
consequential,  injury.  The  plaintiff's  house  was  3000  feet  dis- 
tant from  the  place  of  the  explosions.  The  injuries  to  it  were 
caused  by  the  shaking  of  the  earth  or  pulsations  of  the  air,  or 
both,  resulting  from  the  explosions.  There  was  no  physical 
invasion  of  the  plaintiff's  premises  by  casting  stones  or  earth  or 
other  substances  upon  them,  as  in  Sa/y  v.  Cohoes  Co.,  2  N.  Y. 
159  ;  Tremain  v.  Scrnie,  Id.  163  ;  St.  Peter  v.  Denison,  58  N".  Y. 
416  ;  and  hence  no  going  outside  of  the  authority  actually  con- 
ferred and  conferable,  as  in  those  cases.  Nor  was  the  work 
here  prosecuted  for  the  benefit  of  private  ownership  aided  by 
the  public  grant  of  the  privilege,  as  in  Cogswell  v.  Railroad  Co., 
103  N.  Y.  10 ;  and  hence  the  rules  applicable  to  pubhc  grants 
of  privileges  to  private  parties  or  corporations  have  no  force. 
This  work  was  done  under  the  government,  for  the  government, 
and  in  no  sense  to  the  detriment  of  public  rights,  or  to  the 
advantage  of  the  defendant's  private  ownership.  The  princi- 
ples assumed  in  the  case  last  cited  amply  support  the  defend- 
ant's position.  One  cannot  confine  the  vibration  of  the  earth 
or  air  Avithin  inclosed  limits,  and  hence  it  must  follow  that,  if 
in  any  given  case  they  .are  rightfully  caused,  their  extension  to 
their  ultimate  and  natural  limits  cannot  be  unlawful,  and  the 
consequential  injury,  if  any,  must  be  remediless.  The  defend- 
ant had  the  authority  of  the  government,  and  kept  within  it, 
and  therefore  is  not  liable.  {Radcliff^s  Ex'rs  v.  Mayor,  4  N.  Y. 
195  ;  Bellinger  v.  Rail/road  Co.,  23  N.  Y.  42 ;  Marvin  v.  Iron 
Min.  Co.,  0^0  N.  Y.  538 ;  Vline  v.  Rail/road  Co.,  101  N.  Y.  98 ; 
Atmater  v.   Trustees,  124  N.  Y.  602;   Transportation  Co.  v 
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Chicago,  99  U.  S.  635  ;  Wood,  Ems.  §  752,  quoted  with  approval 
in  Seifert  v.  (7%  of  Brookh/n,  101  N.  Y.  145.)  .  .  .  The  judg- 
ment should  be  reversed  and  a  new  trial  granted,  costs  to 
abide  the  event. 

All  concur,  except  Vann,  J.,  dissenting. 


Stanley  v.  Powell. 

(1891.  — IQ.  B.  86.) 


DiiiNMAN,  J.  This  case  was  tried  before  me  and  a  special 
jury  at  the  last  Maidstone  Summer  Assizes. 

In  the  statement  of  claim  the  plaintiff  alleged  that  the  de- 
fendant had  negligently  and  wroiigfully  and  unskillfully  fired 
his  gun  and  wounded  the  plaintiff  in  his  eye,  and  that  the  plain- 
tiff, in  consequence,  had  lost  his  sight  and  suffered  other  dam- 
age. The  defendant  denied  the  negligence  alleged.  After  the 
evidence  on  both  sides,  which  was  conflicting,  had  been  heard, 
I  left  the  three  following  questions  to  the  jury:  1.  Was  the 
plaintiff  injured  by  a  shot  from  defendant's  gun  ?  2.  Was  the 
defendant  guilty  of  negHgence  in  firing  the  charge  to  which 
that  shot  belonged  as  he  did  ?    3.  Damages?^ 

The  undisputed  facts  were,  that  on  November  29,  1888,  the 
defendant  and  several  others  were  pheasant  shooting  in  a  party, 
some  being  inside  and  some  outside  of  a  wood  which  the  beat- 
ers were  beating.  The  right  of  shooting  Avas  in  one  Green- 
wood, who  Avas  of  the  party.  The  plaintiff  was  employed  by 
Greenwood  to  carry  cartridges  and  the  game  which  might  be 
shot.  Several  beaters  were  driving  the  game  along  a  planta- 
tion of  saplings  toward  an  open  drive.  The  plaintiff  stood  just 
outside  a  gate  Avhich  led  into  a  field  outside  the  plantation,  at 
the  end -of  the  drive.  The  defendant  was  walking  along  in 
that  field  a  few  yards  from  the  hedge  which  bounded  the  plan- 
tation. As  he  was  walking  along  a  pheasant  rose  inside  the 
plantation;  the  defendant  fired  one  barrel  at  this  bird,  and, 
according  to  the  evidence  for  the  defendant,  struck  it  -with  his 
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first  shot.  There  was  a  considerable  conflict  of  evidence  as  to 
details  ;  but  the  jury  must,  I  think,  be  taken  to  have  adopted 
the  version  of  the  facts  sworn  to  by  the  defendant's  witnesses. 
They  swore  that  the  bird,  when  struck  by  the  first  shot,  began 
to  lower  and  turn  back  toward  the  beaters,  whereupon  the  de- 
fendant fired  his  second  barrel  and  killed  the  bird,  but  that  a 
shot,  glancing  from  the  bough  of  an  oak  which  was  in  or  close 
to  the  hedge,  and,  striking  the  plaintiff,  must  have  caused  the 
injury  complained  of.  The  oak  in  question,  according  to  the 
defendant's  evidence,  was  partly  between  the  defendant  and  the 
bird  when  the  second  barrel  was  fired,  but  it  was  not  in  a  line 
with  the  plaintiff,  but,  on  the  contrary,  so  much  out  of  that  fine 
that  the  shot  must  have  been  diverted  to  a  considerable  extent 
from  the  direction  in  which  the  gun  must  have  been  pointed  in 
order  to  hit  the  plaintiff.  The  distance  between  the  plaintiff 
and  the  defendant,  in  a  direct  line,  when  the  second  barrel  was 
fired,  was  about  thirty  yards.  The  case  for  the  plaintiff  was 
entirely  different ;  but  I  think  it  must  be  held  that  the  jury  took 
the  defendant's  account  of  the  matter,  for  they  found  the  sec- 
ond question  left  to  them  in  the  negative.  Before  summing  up 
the  case  to  the  jury,  I  called  the  attention  of  the  parties  to 
the  doctrine  which  seemed  to  have  been  laid  down  in  some  old 
cases  —  that,  even  in  the  absence  of  negligence,  an  action  of 
trespass  niight  lie ;  and  it  was  agreed  that  I  should  leave  the 
question  of  negligence  to  the  jury,  but  that,  if  necessary,  the 
pleadings  were  deemed  to  have  been  amended  so  as  to  raise 
any  case  or  defence  open  upon  the  facts  with  liberty  to  the 
court  to  draw  inferences  of  fact,  and  that  the  damages  should 
be  assessed  contingently.  The  jury  assessed  them  at  £100.  I 
left  either  party  to  move  the  court  for  judgment ;  but  it  was 
afterward  agreed  that  the  case  should  be  argued  before  myself 
on  further  consideration,  and  that  I  should  give  judgment,  not- 
withstanding that  I  had  left  the  parties  to  move  the  court,  as 
though  I  had  originally  reserved  it  for  further  consideration 
before  myself. 

Having  lieard  the  arguments,  I  am  of  opinion  that,  by  no 
amendment  that  could  be  made  consistently  with  the  finding 
of  the  jury  could  I  properly  give  judgment  for  the  plaintiff. 
It  was  contended  on  his  behalf  that  this  was  a  case  in  which 
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an  action  of  trespass  would  have  lain  before  the  Judicature 
Acts ;  and  this  contention  was  mainly  founded  on  certain  dicta 
which,  until  considered  with  reference  to  those  cases  in  which 
they  are  uttered,  seem  to  support  the  contention ;  but  no  deci- 
sion was  quoted,  nor  do  I  think  that  any  can  be  found  which 
goes  so  far  as  to  hold,  that  if  A.  is  injured  by  a  shot  from  a 
gun  fired  at  a  bird  by  B.,  an  action  of  trespass  will  necessarily 
lie,  even  though  B.  is  proved  to  have  fired  the  gun  without 
negligence  and  without  intending  to  injure  the  plaintiff  or  to 
shoot  in  his  direction. 

The  jury  having  found  that  there  was  no  negligence  on  the 
part  of  the  def endaiit,  the  most  favorable  way  in  which  it  is 
now  possible  to  put  the  case  for  the  plaintiff  is  to  consider  the 
action  as  brought  for  a  trespass,  and  to  consider  that  the  de- 
fendant has  put  upon  the  record  a  defence  denying  negligence, 
and  specifically  alleging  the  facts,  SAVo'rn  to  by  his  witnesses,, 
which  the  jury  must  be  considered  to  have  found  proved,  and 
then  to  consider  whether  those  facts,  coupled  with  the  absence 
of  negligence  established  by  the  jury,  amount  to  an  excuse 
in  law. 

The  earliest  case  relied  upon  by  the  plaintiff  was  one  in  the 
year-book  21  Hen.  7,  28  A.,  which  is  referred  to  by  Grose,  J.,. 
in  the  course  of  the  argument  in  Lecmie  v.  Bray,  3  East,  593, 
to  be  mentioned  presently,  in  these  words  :  "  There  is  a  case 
put  in  the  year-book,  21  Hen.  7,  28  A.,  that  where  one  shot  an 
arrow  at  a  mark  which  glanced  from  it  and  struck  another,  it 
was  holden  to  be  trespass."  Eeturning  to  the  case  in  the  year- 
book, it  appears  that  the  passage  in  question  was  a  mere  dictum 
of  Eede,  who  (see  5  Foss'  Lives  of  the  Judges,  p.  230)  was  at 
the  time  (1506)  either  a  judge  of  the  King's  Bench  or  C.  J.  of 
the  Common  Pleas,  which  he  became  in  October  in  that  year, 
in  a  case  of  a  very  different  kind  from  that  in  question,  and  it 
only  amounts  to  a  statement  that  an  action  of  trespass  may  lie 
even  where  the  act  done  by  the  defendant  is  unintentional. 
The  words  relied  on  are :  "  Mes  ou  on  tire  a  les  luts  et  Uesse  un 
home,  coment  que  est  incontre  sa  volonte,  il  sera  dit  rni  t/respassov 
inconl/re  son  entent."  But  in  that  very  passage  Eede-  makes 
observations  which  show  that  he  has  in  his  mind  cases  in  whicb 
that  which  would  be  prima  facie  a  trespass  may  be  excused. 
14 
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The  next  case  in  order  of  date  relied  upon  for  the  plaintiff  was 
Weaver  v.  Wct/rd,  Hob.  134,  decided  in  1607.  There  is  no  doubt 
that  that  case  contains  dicta  which  per  se  would  be  in  favor  of 
the  plaintiff,  but  it  also  contains  the  following  summing  up  of 
the  law  applicable  to  cases  of  unintentional  injury  by  acts 
which  are  prima  facie  trespasses  :  "  Therefore,  no  man  shall 
be  excused  of  a  trespass  .  .  .  except  it  may  be  judged  utterly . 
\yithout  his  fault,"  showing  clearly  that  there  may  be  such 
oases.  That  case,  after  all,  only  decided  that  where  the  plain- 
tiff and  defendant  were  skirmishing  as  soldiers  of  the  train- 
band, and  the  one,  "  casualiter,  et  per  infortwriivmi,  et  contra 
voluntatem  suam "  (which  must  be  translated  "  accidentally 
and  involuntarily")  shot  the  other,  an  action  of  trespass 
would  lie,  unless  he  could  show  that  such  involuntary  and  acci- 
dental shooting  was  done  under  such  circumstances  as  utterly 
to  negative  negligence.  Such  cases  may  easily  be  supposed, 
in  which  there  could  be  no  two  opinions  about  the  matter ; 
but  other  cases  may,  as  the  present  case  did,  involve  consider- 
able conflicts  of  evidence  and  opinion  which  until  recently  a 
jury  only  could  dispose  of.  The  case  of  Gibbons  v.  Pepper, 
4  Mod.  404,  decided  in  1695,  merely  decided  that  a  plea  show- 
ing that  an  accident  caused  by  a  runaway  horse  was  inevitable, 
was  a  bad  plea  in  an  action  of  trespass,  because,  if  inevitable, 
that  was  a  defence  under  the  general  issue.  It  was  a  mere 
decision  on  the  pleading,  and  laid  down  nothing  as  regards  the 
point  raised  in  the  present  case.  The  concluding  words  of  the 
judgment,  which  show  clearly  the  ratio  decidendi  of  that  case, 
are  these  :  "  He  should  have  pleaded  the  general  issue,  for  if 
the  horse  ran  away  against  his  will  he  would  have  been  found 
not  guilty,  because  in  such  a  case  it  cannot  be  said  Avith  anv 
color  of  reason  to  be  a  battery  in  the  rider."  The  more  mod- 
ern cases  of  Walceman  \.  liobinson,  1  Bing.  213,  and  Hall  v. 
Fearnley,  3  Q.  B.  919,  lay  down  the  same  rule  as  regards  the 
pleading  point,  though  the  former  case  may  also  be  relied  upon 
as  an  authority  by  way  of  dictum  in  fajvor  of  the  plaintiff,  and 
the  latter  may  be  fairly  relied  upon  by  the  defendant ;  for 
"VVightman,  J.,  in  his  judgment  explains  WaJcemati  v.  Bobin- 
son,  1  Bing.  213,  thus  :  "  The  act  of  the  defendant"  (viz.,  driv- 
ing the  cart  at  the  very  edge  of  a  narrow  pavement  on  which 
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the  plaintiff  Avas  walking,  so  as  to  knock  the  plaintiff  down) 
"  was  prima  facie  unjustifiable,  and  required  an  excuse  to  be 
shown.  When  the  motion  in  this  case  was  first  made,  I  had 
in  my  recollection  the  case  of  Wakeman  y.  Robinson,  1  Bing. 
213.  It  was  there  agreed  that  an  involuntary  act  might  be  a 
defence  on  the  general  issue.  The  decision  indeed  turned  on 
a  different  point ;  but  the  general  proposition  is  laid  down.  I 
think  the  omission  to  plead  the  defence  here  deprived  the 
defendant  of  the  benefit  of  it,  and  entitled  the  plaintiff  to 
recover." 

But  in  truth  neither  case  decides  whether,  where  an  act  such 
as  discharging  a  gun  is  voluntary,  but  the  result  injurious  with-' 
out  negligence,  an  action  of  trespass  can  nevertheless  be  sup- 
ported as  against  a  plea  pleaded  and  proved,  and  which  the 
jury  find  established,  to  the  effect  that  there  was  no  negligence 
on  the  part  of  the  defendant. 

The  case  of  Underwood  v.  Ilewson,  1  Str.  596,  decided  in 
1724,  was  relied  on  for  the  plaintiff.  The  report  is  very  short. 
"  The  defendant  was  uncocking  a  gun,  and  the  plaintiff  stand- 
ing to  see  it,  it  went  off  and  wounded  him ;  and  at  the  trial  it 
was  held  that  the  plaintiff  might  maintain  trespass  —  Strange 
pro  defendenteP  The  marginal  note  in  Nolan's  edition  of 
1795,  not  necessarily  Strange's  own  composition,  is  this  :  "  Tres- 
pass lies  for  an  accidental  hurt ; "  and  in  that  edition  there  is  a 
reference  to  BuUer's  N.  P.,  p.  16.  On  referring  to  BuRer,  p.  16, 
where  he  is  dealing  with  IF^over  v.  ^¥ard,  14  Jac.  1,  Hob.  134, 
I  find  he  writes  as  follows  :  "  So  (it  is  not  battery)  if  one  sol- 
dier hurt  another  in  exercise  ;  but  if  he  plead  it  he  must  set 
forth  the  circumstances,  so  as  to  make  it  appear  to  the  court 
that  it  was  inevitable,  and  that  he  committed  no  negligence  to 
give  occasion  to  the  hurt,  for  it  is  not  enough  to  say  that  he 
did  it  casualiter,  et  per  infortunium,  et  contra  voluntatem  suam  ; 
for  no  man  shall  be  excused  of  a  trespass,  unless  it  be  justified 
entirely  without  his  default  ( WeoAier  v.  Wa/rd,  14  Jac.  1,  Hob. 
134) ;  and  therefore  it  has  been  holden  that  an  action  lay  Avhere 
the  plaintiff,  standing  by  to  see  the  defendant  uncock  his  gan, 
was  accidentally  wounded.  {Underwood  v.  Hewson,  T.  10, 
Geo.  1 ;  per  Fortescue  and  Kaymond  in  Midd.,  Str.  596.)"  On 
referring  back  to  Wea/ver  v.  Ward,  14  Jac.  1,  Hob.  134, 1  can 
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find  nothing  in  the  report  to  show  that  the  court  held,  that  in 
order  to  constitute  a  defence  in  the  case  of  a  trespass  it  is  nec- 
essary to  show  that  the  act  was  inevitable.  If  inevitable,  it 
would  seem  that  there  was  a  defence  under  the  general  issue  ; 
but  a  distinction  is  drawn  between  an  act  which  is  inevitable 
and  an  act  which  is  excusable,  and  what  Weamer  v.  Wa/rd,  14 
Jac.  1,  Hob.  134,  really  lays  do^vn  is  that  "  no  man  shall  be 
excused  of  a  trespass  except  it  may  be  judged  utterly  without 
his  fault." 

Day  V.  Edwards,  5  T.  R.  648  (1794),  merely  decides  that 
where  a  man  negligently  drives  a  cart  against  the  plaintiff's 
carriage,  the  injury  being  committed  by_the  inamediate  act 
complained  of,  the  remedy  must  be  trespass  and  not  case. 

iJut  the  case  upon  which  most  reliance"was  placed  by  the 
plaintiff's  counsel  Avas  Leame  v.  Bray,  3  East,  593.  That  was 
an  action  of  trespass  in  which  the  plaintiff  complained  that 
the  defendant  with  force  and  arms  drove  and  struck  a  chaise 
which  he  was  driving  on  the  highway,  against  the  plaintiff's 
curricle,  which  the  plaintiff's  servant  was  driving,  by  means 
whereof  the  servant  was  thrown  out,  and  the  horses  ran  away, 
and  the  plaintiff,  who  jumped  out  to  save  his  life,  was  injured. 
The  facts  stated  in  the  report  include  a  statement  that  "  the 
accident  happened  in  a,  dark  night,  owing  to  the  defendant 
driving  his  carriage  on  the  Avrong  side  of  the  road,  and  the 
parties  not  being  able  to  see  each  other ;  and  that  if  the  de- 
fendant had  kept  his  right  side  there  was  ample  room  for  the 
carriages  to  have  passed  without  injury."  The  report  goes  on 
to  state :  "  But  it  did  not  appear  that  blame  was  imputable  to 
the  defendant  in  anxj  other  respect  as  to  the  manner  of  his 
driving.  It  was  therefore  objected  for  the  defendant,  that  the 
injurj?^  having  happened  from  negligence  and  not  willfuUy,  the 
proper  remedy  was  by  an  action  on  the  case,  and  not  of  tres- 
pass vi  et  a/rmis :  and  the  plaintiff  was  thereupon  nonsuited." 
On  the  argument  of  the  rule  to  set  aside  the  verdict  the  whole 
discussion  turned  upon  the  question  whether  the  injury  was,  as 
put  by  Lawrence,  J.,  at  page  596  of  the  report,  immediate  from 
the  defendant's  act,  or  consequential  only  from  it,  and  in  the 
result  the  nonsuit  was  set  aside.  But  it  clearly  appears  from 
the  report  that  there  was  evidence  upon  which  the  jury  might' 
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have  found  negligence,  and .  indeed  the  defendant's  counsel 
assumed  it  in  the  very  objection  which  prevailed  with  Lord 
EUenborough  when  he  nonsuited  the  plaintiff.  There  is  nothing 
in  any  of  the  judgments  to  show  that  if  in  that  case  a  plea  had 
been  pleaded  denying  any  negligence,  and  the  jury  ha^d  found 
that  the  defendant  was  not  guilty  of  any  negligence,  but  (for 
instance)  that  the  accident  happened  wholly  through  the  dark- 
ness of  the  night  making  it  impossible  to  distinguish  one  side 
of  the  road  from  the  other  and  without  negligence  on  either 
side,  the  court  would  have  held  that  the  defendant  would  have 
been  liable  either  in  trespass  or  in  case. 

All  the  cases  to  which  I  have  referred  were  before  the  Court 
of  Exchequer  in  1875,  in  the  case  of  Holmes  v.  Mather,  (L.  R., 
10  Exch.  261,)  and  Bramwell,  B.,  in  giving  judgment  in  that 
case,  dealt  with  them  thus :  "  As  to  the  cases  cited,  most  of 
them  are  really  decisions  on  the  form  of  action,  whether  case 
or  trespass.  The  result  of  them  is  this,  and  it  is  intelligible 
enough :  if  the  act  that  does  an  injury  is  a,Ti  act  of  direct  force 
vi  et  armis,  trespags  is  the  proper  remedy  (if  there  is  any  rem- 
edy) where  the^  actis_wrongful  either  as  being  -^vjTjfiTl^orn^ 
\  beuigjbhe  result  of  negligence.  "Where  the  act  is  not  wrong- 
ful  lor  eithef^f  these  reasons,  no  action  is  maintainable, 
though  trespass  would  be  the  proper  form  of  action  if  it  were 
■wrongful.     That  is  the  effect  of  the  decisions." 

This  view  of  the  older  authorities  is  in  accordance  with  a  pas- 
sage cited  by  Mr.  Dickens  from  Bacon's  Abridgment,  "  Tres- 
]iass,"  I,  page  706,  with  a  marginal  reference  to  Weaver  x. 
Ward,  14  Jac.  1,  Hob.  134.  In  Bacon  the  word  "  inevitable  " 
does  not  find  a  place.  "  If  the  circumstance  which  is  specially 
pleaded  in  an  action  of  trespass  do  not  make  the  act  com- 
plained of  lawful "  (by  which  I  understand  justifiable,  even  if 
purposely  done  to  the  extent  of  purposely  inflicting  the  injury, 
as  for  instance,  in  a  case  of  self-defence)  "  and  only  make  it 
excusable,  it  is  proper  to  plead  this  circumstance  in  excuse ; 
and  it  is  in  this  case  necessary  for  the  defendant  to  show  not 
only  that  the  act  complained  of  was  accidental "  (by  which  I 
understand  "that  the  injury  was  unintentional"),  "but  Likewise 
that  it  was  not  owing  to  neglect  or  want  of  due  caution."  In 
the  present  case  the  plaintiff  sued  in  respect  of  an  injury  owing 
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to  the  defendant's  negligence  —  there  was  no  pretence  for  say- 
ing that  it  was  intentional  so  far  as  any  injury  to  the  plaintiff 
was  concerned  —  and  the  jury  negatived  such  negligence.  It 
was  argued  that  nevertheless,  inasmuch  as  the  plaintiff  was 
injured  by  a  shot  from  the  defendant's  gun,  that  Avas  an  injury 
owing  to  an  act  of  force  committed  by  the  defendant,  and 
therefore  an  action  would  lie.  1  am  of  opinion  that  this  is 
not  so,  and  that  against  any  statement  of  claim  which  the 
plaintiff  could  suggest  the  defendant  must  succeed  if  he  were 
to  plead  the  facts  sworn  to  by  the  witnesses  for  the  defendant 
in  this  case,  and  the  jury  believing  these  facts,  as  they  must 
now  be  taken  by  me  to  have  done,  found  the  verdict  which 
they  have  found  as  regards  negligence.  In  other  words,  I  am 
of  opinion  that  if  the  case  is  regarded  as  an  action  on  the  case 
for  an  injury  by  negligence  the  plaintiff  has  failed  to  establish 
that  which  is  the  very  gist  of  such  an  action  ;  if,  on  the  other 
hand,  it  is  turned  into  an  action  for  trespass,  and  the  defend- 
ant is  (as  he  must  be)  supposed  to  have  pleaded  a  plea  denying 
negligence  and  establishing  that  the  injury  was  accidental  in 
the  sense  above  explained,  the  verdict  of  the  jury  is  equally 
fatal  to  the  action.  I  am  therefore  of  opinion  that  I  am  bound 
to  give  judgment  for  the  defendant.  As  to  costs,  they  must 
follow  unless  the  defendant  foregoes  his  right. 

Judgment  for  the  defendant. 


,  ''■>  ■   Hague  v.  "Wheeler.  J  v^ ^ 

(157Pa.  St.  324.  — 1893.) 

Williams,  J.  The  learned  judge  of  the  court  below  was  quite 
right  in  saying  that  the  questions  raised  in  this  case  "  are  of 
great  importance  and  delicacy,  and  have  never  been  determined 
in  any  court."  The  production  of  oil  and  gas  ia  this  State  has 
furnished  many  questions  "  of  great  importance  and  delicacy  " 
that  were  new,  and  required  to  be  considered  and  determined 
upon  facts  that  were  never  dreamed  of  by  the  sages  of  the  com- 
mon law.     In  the  treatment  of  this  case  it  is  a  matter  of  first 
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importance  to  get  a  clear  apprehension  of  the  facts  on  which 
the  questions  are  raised.  There  are  two  plaintiffs  who  join  in 
the  biR,  whose  interests,  while  like  in  kind,  are  nevertheless 
several  and  distinct.  There  are  several  defendants,  but  their 
interests  appear  to  be  joint.  The  two  plaintiffs  hold  separate 
leases  on  parts  of  tracts  in  "Warren  and  Foster  counties,  Nos.  5,202, 
5,203,  5,207,  and  5,209,  aggregating  about  2,200  acres.  The  gas 
company  began  driUing  on  its  leases  in  1887.  Hague  began  in 
1888.  Each  has  a  gas  well  or  wells  furnishing  gas  in  sufficient 
volume  to  enable  the  owner  to  utihze  it  by  transportation  to  and 
sale  in  towns  in  the  vicinity.  The  defendants  are  owners  and 
lessees  of  part  of  tract  ISTo.  5,207,  which  adjoins  the  lands  of  the 
gas  company,  and  is  not  far  from  the  lands  of  Hague.  In  1890 
they  drilled  a  weU  on  their  tract,  and  obtained  gas  in  considerable 
volume,  but  not  sufficient  to  enable  them  to  utilize  it  by  trans- 
portation and  sale.  They  have  therefore  allowed  it  to  escape 
into  the  open  air.  The  plaintiffs  allege  that  the  "  geological  for- 
mation in  that  locality  "  is  such  that  the  gas-bearing  sand  rock 
underlying  aU  these  tracts  and  forming  the  common  reservoir 
or  deposit  from  which  the  gas  is  obtained  "  is  subject  to  drain- 
age by  the  drilling  of  wells  on  any  part  thereof."  For  this 
reason  they  assert  that  "  the  flow  of  gas  from  the  said  weU  of 
defendants  is  so  great  that  it  will,  if  allowed  to  go  to  waste, 
seriously  and  irreparably  injure  the  wells  of  the  plaintiffs  by 
drainage  from  the  lands  adjoining  and  near  to  said  defendants' 
weUs.  To  prevent  this  they  state  that  they  entered  on  the 
defendants'  land,  and  at  a  cost  of  about  |200  shut  in  the  gas 
and  closed  the  well.  The  defendants  then  threatened  to  remove 
the  cap  or  plug  and  permit  the  gas  to  escape  again  into  the  air. 
Upon  these  facts  the  plaintiffs  asked  the  court  below  to  enjoin 
the  defendants  from  removing  the.  cap  or  plug  from  the  casing 
or  tubing  in  the  well,  and  froril' "permitting  the  gas  there- 
from to  flow  into  the  air,  or  otherwise  go  to  waste."  The  injunc- 
tion was  granted,  and  from  that  decree  this  appeal  was  taken. 
The  affidavits  show  that  the  defendants  drilled  their  wefl  in 
1890,  at  the  suggestion  and  request  of  the  gas  company,  and 
that  negotiations  for  its  purchase  by  the  gas  company  have  been 
conducted  at  some  length,  but  without  resulting  in  a  bargain. 
This  fact  —  that  the  well  in  controversy  had  been  drilled  at  con- 
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siderable  cost  by  the  defendants,  at  the  request  of  the  gas  cora- 
paiiy  —  the  learned  judge  rightly  regarded  as  a  significant  one. 
In  the  opinion ,  filed  by  him,  which  is  an  able  one,  he  says  that 
this  fact  "  might  defeat  this  application  so  far  as  the  gas  com- 
pany is  concerned  ; "  but  he  regarded  it  as  of  no  consequence  so 
far  as  the  other  plaintiff  -was  concerned,  for  he  immediately 
added :  "  But,  as  it  cannot  affect  the  plaintiff  Hague,  it  is  not 
necessary  to  consider  it  at  this  time."  He  then  proceeds  to  state 
and  consider  the  question  on  which  his  decree  was  based,  upon 
a  state  of  facts  such  as  might  arise  where  an  adjoining  owner 
was  guilty  of  malice  or  negligence  in  the  conduct  of  operations 
on  his  land  resulting  naturally  in  injury  to  his  neighbor.  But 
is  this  conclusion  of  the  learned  judge,  that  Hague  stood  on 
higher  ground  than  the  gas  company,  a  correct  one  ?  The  acts 
complained  of  were  the  drilling  of  the  well  in  1890,  when  the 
wells  of  both  the  plaintiffs  wei-e  in  fuU  operation,  and  the  sub- 
sequent failure  to  utihze  or  shut  in  the  gas.  The  drilling  of  the 
weU  was  accounted  for,  and  the  suggestion  of  malice  or  negli- 
gence therein  negatived  by  proof  that  it  was  done  at  the  instance 
of  the  gas  company.  This  company  had  a  considerable  gas 
plant,  and  was  engaged  in.  the  supply  of  gas  to  its  customers  for 
fuel.  It  was  interested  in  the  development  of  the  region,  and 
evidently  expected  to  buy  the  defendants'  well  if  it  was  of  suffi- 
cient size  to  be  capable  of  utilization.  The  defendants  and  the 
gas  company  could  not  agree  upon  the  price  of  the  well  after  it 
was  drilled,  but  the  fact  that  it  was  drilled  at  the  request  of  the 
company,  and  not  of  the  mere  motion  of  the  defendants,  was  an 
answer  to  any  allegation  of  malice  or  negligence  on  the  part  of 
Hague  as  Avell  as  on  the  part  of  the  company,  since  it  accounted 
for  the  act  of  drilling  by  assigning  a  motive  therefor,  both  law- 
ful and  neighborly.  It  will  not  do  to  say  that  an  act  thus 
accounted  for  as  to  one  plaintiff  may  be  assumed  to  be  the  result 
of  malice  or  negligence  as  to  the  other,  in  the  absence  of  proof 
to  sustain  the  assertion.  These  plaintiff's  stand  on  common 
ground.  Neither  of  them  can  complain  of  the  defendants  for 
the  act  of  drilling  the  well  on  their  land  on  any  other  ground 
than  the  existence  of  malice  or  neghgence.  When  the  act  is 
accounted  for  in  such  a  manner  as  to  show  that  it  was  not  done 
with  malice,  or  in  negligence,  but  in  good  faith,  as  an  act  of 
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ownership,  and  at  the  solicitation  of  the  gas  company,  the  char- 
acter of  the  act  is  estabhshed,  and  as  a  basis  of  rehef  it  falls 
out  of  the  case.  "What  have  we  then  ?  Three  landowners  own- 
ing considerable  holdings  in  the  same  basin,  or  overlying  the 
same  gas-bearing  sand  rock,  each  having  an  open  gas  well  or 
wells  on  his  land,  drilled  without  mahce  or  negligence,  in  a  law- 
ful manner,  and  for  a  lawful  purpose.  Two  of  these  owners 
have  been  able  to  utilize  the  gas  from  their  respective  lands  and 
find  a  market  for  it.  One  of  them  has  not  been  so  fortunate. 
He  has  gas  from  his  well,  but  up  to  the  time  of  the  fihng  of  this 
bill  he  has  not  been  able  to  utilize  or  dispose  of  it,  and  his  gas 
has  gone  to  waste  for  that  reason.  His  more  fortunate  neigh- 
bors come  into  a  court  of  equity,  and  ask  that  he  shall  not  be 
permitted  to  let  his  gas  run,  because,  while  this  gas  is  his  own, 
underlying  his  tract,  and  finding  its  way  to  the  surface  through 
his  well,  it  has  a  tendency  to  drain  the  sand  rock,  and  so  to 
reduce  ultimately  the  flow  of  gas  from  their  weUs.  Tliis  would 
be  equally  true  if  the  defendants  were  able  to  utihze  their  gas ; 
yet  it  is  conceded  that  in  that  case  their  right  to  the  gas  from 
their  weU.  would  be  as  incontestable  as  the  right  of  the  plaintiffs 
to  use  the  gas  from  theirs.  How  is  that  right  lost  ?  Ey  their 
inabihty  to  find  a  purchaser  ?  If  they  can  find  a  purchaser,  or 
turn  the  gas  to  any  useful  purpose,  their  right  to  the  gas  that 
flows  from  their  wefl  is  conceded.  If  they  cannot,  their  right 
is  denied.  Their  weU  must  be  shut  in,  while  their  successful 
neighbors  drain  the  entire  basin  through  their  open  weUs,  and 
receive  pay  for  the  gas.  This  is  a  proposition  to  hmit  the 
power  of  the  owner  over  his  own  by  the  use  he  is  able  to 
make  of  it.  If  he  can  sefl  his  gas  or  his  oil,  or  turn  it  to  some 
practical  purpose,  his  power  over  it  as  owner  is  unabridged.  If 
he  cannot  find  a  purchaser,  or  a  practical  purpose  to  which  to 
apply  his  yield  of  gas  or  oil,  then  his  power  as  owner  is  gone. 
This  would  be  an  adaptation  to  actual  business  of  the  spiritual 
truth  that  "  to  him  that  hath  shall  be  given ;  but  from  him  that 
hath  not  shall  be  taken  away  even  that  which  he  seemeth  to 
have." 

Does  the  maxim,  "  sic  utere  tuo  ut  alienum  non  laedas,"  require 
us  to  grant  the  relief  sought  in  this  case  ?  If  in  burning  the  gas 
from  their  well  the  defendants  should  direct  the  jet  towards  the 
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plaintiffs'  buildings  or  timber,  or  should  leave  it  uncontrolled, 
so  that  the  wind  might  drive  it  against  or  towards  the  plaintiffs' 
property  so  as  to  injure  or  endanger  it,  a  case  would  be  presented 
in  which  the  maxim  would  be  apphcable,  and  we  should  take 
pleasure  in  enforcing  it.  If  the  defendants'  well  produced  noth- 
ing, and  they  were  leaving  it  without  plugging,  so  that  the  water 
might  find  its  way  into  the  sand  rock,  to  the  injury  of  others, 
we  could  punish  them  under  the  statute  which  prescribes  the 
manner  of  plugging  an  unproductive  well,  and  makes  it  obliga- 
tory on  the  owner  to  adopt  it.  But  we  have  a  well  drilled  for 
a  lawful  purpose,  in  a  lawful  manner,  and  actually  producing 
gas,  which  is  not  directed  towards  the  property  of  another,  or 
so  consumed  as  to  affect  the  buildings,  timber,  or  crops  of  any 
adjoining  owner.  It  is  therefore  not  the  use  of  the  gas  of  which 
the  plaintiffs  complain.  It  is  the  production  of  it  when  the 
o^vner  cannot  sell  it  or  turn  it  to  any  practical  purpose.  ISTow, 
it  is  doubtless  true  that  the  pubhc  has  a  sufficient  interest  in  the 
preservation  of  oil  and  gas  from  waste  to  justify  legislation  upon 
this  subject.  Something  has  been  done  in  this  direction  already 
by  the  acts  regulating  the  plugging  of  abandoned  wells,  but  it 
is  not  the  pubhc  interest  that  is  involved  in  this  htigation.  It 
is  the  interest  of  an  adjoining  owner  who  seeks  to  appropriate 
to  himself  so  much  of  his  neighbor's  gas  as  he  cannot  turn  into 
money  or  use  for  some  practical  business  purpose,  and  he  asks  a 
court  of  equity  to  hold  his  neighbor's  hands  by  an  injunction 
until  this  appropriation  is  accomphshed.  We  cannot  find  any 
rule  of  law  or  any  principle  of  equity  on  which  such  an  injunc- 
tion can  rest.  The  scope  of  the  golden  rule  may  be  sufficiently 
ample  to  cover  this  case,  and  it  may  be  that  it  would  require  an 
owner  to  surrender  to  his  neighbor  so  much  of  his  o-\vn  property 
as  he  could  not  turn  to  his  own  advantage,  if  his  neighbor  was 
so  situated  that  he  could  profit  by  it.  Assuming  this  to  be  so, 
the  moral  obligation  so  arising  is  not  enforceable  by  civil  process. 
The  owner  of  timber  may  pile  it  in  heaps,  and  burn  it,  as  was 
done  in  the  early  settlement  of  the  country,  notwithstanding  the 
fact  that  his  neighbor  has  a  sawmiU  and  aU  the  facilities  for  pre- 
paring the  sawed  lumber  for  market  and  converting  it  into 
money.  The  power  of  the  owner  of  the  timber  over  it  is  neither 
greater  nor  less  because  of  his  neighbor's  readiness  and  ability 
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to  market  it.  An  OAvner  of  land  may  have  a  deposit  of  coal 
under  some  portion  of  it  so  small  in  extent,  or  with  such  an  incli- 
nation, as  to  make  it  impossible  for  him  to  mine  through  his 
own  tract  without  a  greater  cost  to  him  than  the  value  of  the 
mined  coal  when  brought  to  the  surface.  His  neighbor  may 
have  an  open  mine  that  reaches  it,  and  through  which  it  could 
be  brought  at  a  fair  profit.  These  circumstances  do  not  affect 
the  title  of  the  owner  of  the  coal,  or  confer  any  right  on  the 
adjoining  mine  owner ;  but  it  is  said  that  the  oil  and  gas  are 
unlike  the  sohd  minerals,  since  they  may  move  through  the 
interstitial  spaces  or  crevices  in  the  sand  rocks  in  search  of  an 
opening  through  which  they  may  escape  from  the  pressure  to 
which  they  are  subject.  This  is  probably  true.  It  is  one  of  the 
contingencies  to  which  this  species  of  property  is  subject.  But 
the  owner  of  the  surface  is  an  owner  downward  to  the  center, 
until  the  underlying  strata  have  been  severed  from  the  surface  by 
sale.  What  is  found  witliin  the  boundaries  of  his  tract  belongs  to 
him  according  to  its  nature.  The  air  and  the  water  he  may  use. 
The  coal  and  iron  or  other  soUd  mineral  he  may  mine  and  carry 
away.  The  oil  and  gas  he  may  bring  to  the  surface  and  sell  in 
like  manner,  to  be  carried  away  and  consumed.  His  dominion 
is,  upon  general  principle's,  as  absolute  over  the  fluid  as  the  sohd 
minerals.  It  is  exercised  in  the  same  manner,  and  mth  the  same 
results.  He  cannot  estimate  the  quantity  in  place  of  gas  or  oil, 
as  he  might  of  the  sohd  minerals.  He  cannot  prevent  its  move- 
ment away  from  him,  towards  an  outlet  on  some  other  person's 
land,  which  may  be  more  or  less  rapid,  depending  on  the  dip  of 
tlie  rock  or  the  coarseness  of  the  sand  composing  it ;  but  so  long- 
as  he  can  reach  it  and  bring  it  to  the  surface  it  is  his  absolutely, 
to  sell,  to  use,  to  give  away,  or  to  squander,  as  in  the  case  of  his 
other  property.  In  the  disposition  he  may  make  of  it'  he  is  sub- 
ject to  two  hmitations :  he  must  not  disregard  his  obhgations  to 
the  public,  he  must  not  disregard  his  neighbor's  rights.  If  he 
uses  his  product  in  such  a  manner  as  to  violate  any  rule  of  pubhc 
pohcy  or  any  positive  provision  of  the  %vritten  law,  he  brings 
himself  within  the  reach  of  the  courts.  If  the  use  he  makes  of 
his  OAvn,  or  its  waste,  is  injurious  to  the  property  or  the  health 
of  others,  such  use  or  waste  may  be  restrained,  or  damages 
recovered  therefor ;  but,  subject  to  these  limitations,  his  power 


220  GENERAL  EXCEPTIONS.  [bk.  i. 

as  an  owner  is  absolute,  until  the  Legislature  shaU,  in  the  interest 
of  the  public  as  consumers,  restrict  and  regulate  it  by  statute. 
Tlie  decree  of  the  eov/rt  helow  is  reversed,  cmd  the  injii/nction  is 
dissolved?- 


Mogul  Steamship  Co.  v.  McGeegoe,  Gow  &  Co. 

(1892.  —  Appeal  Cases  25.) 

The  defendants  are  firms  and  companies  owning  steam  vessels 
which  ply  regularly,  during  the  whole  year,  some  of  them  on 
the  Great  River  of  China  between  Hankow  and  Shanghai,  and 
others  between  Shanghai  and  European  ports.  The  plaintiffs 
are  a  ship-owning  company,  not  maintaining  a  regular  service 
either  on  the  Great  Kiver  or  between  Europe  and  Hankow,  but 
sending  vessels  to  Hankow  during  the  tea  season,  with  the  legiti- 
mate object  of  sharing  in  the  profits  of  the  tea-carrying  trade. 
The  defendants  entered  into  an  agreement,  the  avowed  pur- 
pose of  which  was  to  secure  for  themselves  as  much  of  the  tea 
shipped  from  Hankow  as  their  vessels  could  conveniently  carry, 
which  was  practically  the  whole  of  it,  and  to  prevent  the  plain- 
tiffs and  other  outsiders  from  obtaining  a  share  of  the  trade. 
The  means  used  were :  firstly,! a  rebate") to  those  who  dealt  exclu- 
sively with  them ;  secondly,  the  sending  of  ships  to  compete 

1  In  Hideout  v.  Knox,  (148  Mass.  368,)  Holmes,  J.,  says:  "  Atcomraonlaw 
a  man  lias  a  riglit  to  build  a  fence  on  liis  own  land  as  high  as  lie  pleases, 
however  much  it  may  obstruct  his  neighbor's  light  and  air.  And  the  limit 
up  to  which  a  man  may  impair  his  neighbor's  enjoyment  of  his  estate  by 
the  mode  of  using  his  own  is  fixed  by  external  standards  only."  A  diiferent 
view  is  taken  by  some  courts.  In  Burke  v.  Smith,  69  Mich.  380,  37  N.  \V. 
838,  it  was  lield  by  a  divided  court  that  a  fence  erected  on  defendant's  land 
for  tlie  sole  purpose  of  shutting  oiit  the  light  and  air  from  plaintiff's  prem- 
ises, was  a  nuisance,  although  it  was  admitted  that  defendant  might  have 
erected  houses  or  useful  or  ornamental  structures  as  near  to  plaintiff's  land 
as  the  fence  was,  even  thougli  the  consequent  damage  would  have  been 
greater  than  that  caused  by  the  fence.  Morse,  J.,  declares:  "I  do  not 
think  the  common  law  permits  a  man  to  be  deprived  of  water,  air,  or  light 
for  the  mere  gratification  of  malice." 
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with  the  plaintiffs'  ships;  thirdly,  the  lowering  of  freights; 
fourthly,  the  indemnifying  other  vessels  that  would  compete 
^vith  the  plaintiffs' ;  fifthly,  the,  dismissal  of  agents  who  were 
acting  for  them  and  the  plaintiffs. 

Lord  Halsbuet,  L.  C.  An  associated  body  of  traders  endeavor 
to  get  the  whole  of  a  limited  trade  into  their  own  hands  by 
offering  exceptional  and  very  favorable  terms  to  customers  who 
will  deal  exclusively  with  them ;  so  favorable  that  but  for  the 
object  of  keeping  the  trade  to  themselves  tliey-  would  not  give 
such  terms ;  and  if  their  trading  were  confined  to  one  particular 
period  they  would  be  trading  at  a  loss,  but  in  the  belief  that  by 
such  competition  they  wiU  prevent  rival  traders  competing  with 
them,  and  so  receive  the  whole  profits  of  the  trade  to  them- 
selves. I  do  not  think  that  I  have  omitted  a  single  fact  upon 
which  the  appellants  rely  to  show  that  this  course  of  dealing  is 
unlawful  and  constitutes  an  indictable  conspiracy. 

Now  it  is  not  denied  and  cannot  be  even  argued  th&t  prima 
facie  a  trader  in  a  free  country  in  all  matters  "  not  contrary  to 
law  may  regulate  his  o^vn  mode  of  carrying  on  his  trade  accord- 
ing to  his  own  discretion  and  choice."  This  is  the  language  of 
Baron  Alderson  in  delivering  the  judgment  of  the  Exchequer 
Chamber,  {Hilton  v.  JEckersley,  6  E.  &  B.  at  pp.  74,  75,)  and  no 
authority,  indeed  no  argument,  has  been  directed  to  qualify 
that  leading  proposition.  It  is  necessary,  therefore,  for  the 
appellants  here  to  show  that  what  I  have  described  as  the  course 
pursued  by  the  associated  traders  is  a  "  matter  contrary  to  law." 
Now,  after  a  most  careful  study  of  the  evidence  in  this  case,  I 
have  been  unable  to  discover  anything  done  by  the  members  of 
the  associated  body  of  traders  other  than  an  offer  of  reduced 
freights  to  persons  who  would  deal  exclusively  with  them ;  and 
if  this  is  unlawful  it  seems  to  me  that  the  greater  part  of  com- 
mercial dealings,  where  there  is  rivalry  in  trade,  must  be  equally 
unlawful. 

There  are  doubtless  to  be  found  phrases  in  the  evidence  which, 
taken  by  themselves,  might  be  supposed  to  mean  that  the  asso- 
ciated traders  were  actuated  by  a  desire  to  inflict  malicious 
injury  upon  their  rivals ;  but  when  one  analyzes  what  is  the 
real  meaning  of  such  phrases  it  is  manifest  that  aU  that  is 
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intended  to  be  implied  by  them  is  that  any  rival  trading  whioh 
shall  be  started  against  the  association  will  be  rendered  unprofit- 
able by  the  more  favorable  tefms, — that  is  to  say,  the  reduced- 
freights,  discounts,  and  the  like  which  will  be  given  to  cus- 
tomers who  will  exclusively  trade  with  the  associated  body. 
And,  upon  a  review  of  the  facts,  it  is  impossible  to  suggest  any 
malicious  intention  to  injure  rival  traders,  except  in  the  sense 
that  in  proportion  as  one  withdraws  trade  that  other  people 
might  get,  you,  to  that  extent,  injure  a  person's  trade  when  you 
appropriate  the  trade  yourself.  If  such  an  injury,  and  the 
motive  of  its  infliction,  is  examined  and  tested  upon  principle, 
and  can  be  truly  asserted  to  be  a  malicious  motive  within  the 
meaning  of  the  law  that  prohibits  malicious  injury  to  other 
people,  all  competition  must  be  malicious  and  consequently 
unla'wful,  a  sufficient  reductio  ad  absv/rdvm,  to  dispose  of  that 
head  of  suggested  unlawfulness. 

The  learned  counsel  who  argued  the  case  for  the  appellants 
■\\i\X\  their  usual  force  and  ability,  were  pressed  from  time  to 
time  by  some  of  your  Lordships  to  point  out  what  act  of  unlaw- 
ful obstruction,  violence,  molestation,  or  interference  was  proved 
against  the  associated  body  of  traders,  and  as  I  have  said,  the 
onlj''  A^Tongful  thing  upon  which  the  learned  counsel  could  place 
their  fingers  was  the  competition  which  I  have  already  dealt 
^vith.  Intimidation,  violence,  molestation,  or  the  procuring  of 
people  to  break  their  contracts,  are  all  of  them  unlawful  acts ; 
and  I  entertain  no  doubt  that  a  combination  to  procure  people 
to  do  such  acts  is  a  conspiracy  and  unlawful.  The  sending  up 
of  ships  to  Hankow,  which  in  itself,  and  to  the  knowledge  of 
the  associated  traders,  would  be  unprofitable,  but  was  done,  for 
the  purpose  of  influencing  other  traders  against  coming  there 
and  so  encouraging  a  ruinous  competition,  is  the  one  fact  which 
appears  to  be  pointed  to  as  out  of  the  ordinary  course  of  trade. 
My  Lords,  after  all,  Avhat  can  be  meant  by  "  out  of  the  ordi- 
nary course  of  trade  ? "  I  should  rather  think,  as  a  fact,  that 
it  is  very  commonly  -within  the  ordinary  course  of  trade  so  to 
compete  for  a  time  as  to  render  trade  unprofitable  to  vour 
rival  in  order  that  when  you  have  got  rid  of  him  you  may  appro- 
priate the  profits  of  the  entire  trade  to  yourself.  I  entirely 
adopt  and  make  my  own  what  was  said  by  Lord  Justice  Boiven 
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in  the  court  below:  —  "All  commercial  men' with  capital  are 
acquainted  with  the  ordinary  expedient  of  sowing  one  year  a 
crop  of  apparently  unfruitful  prices,  in  order  by  driving  com- 
petition away  to  reap  a  fuller  harvest  of  profit  in  the  futiu-e : 
and  until  the  present  argument  at  the  Bar  it  may  be  doubted 
whether  shipowners  or  merchants  were  ever  deemed  to  be  bound 
by  law  to  conform  to  some  imaginary  '  normal '  standard  of 
freights  or  prices,  or  that  law  courts  had  a  right  to  say  to  them 
in  respect  to  their  competitive  tariffs,  '  Thus  far  shalt  thou  go, 
and  no  further.' " 

Excluding  ah  I  have  excluded  upon  my  view  of  the  facts,  it 
is  very  difficult  indeed  to  formulate  the  proposition.  What  is 
the  wrong  done  ?  What  legal  right  is  interfered  with  ?  What 
coercion  of  the  mind,  or  wiU,  or  of  the  person  is  effected  ?  All 
are  free  to  trade  upon  what  terms  they  ■will,  and  nothing  has 
been  done  except  in  rival  trading  which  can  be  supposed  to 
interfere  with  the  appellants'  interests. 

I  think  this  question  is  the  first  to  be  determined :  What  in- 
jury, if  any,  has  been  done  ?  What  legal  right  has  been  inter- 
fered -vvith  ?  Because  if  no  legal  right  has  been  interfered  with, 
and  no  legal  injury  inflicted,  it  is  vain  to  say  that  the  thing 
might  have  been  done  by  an  indi-sidual,  but  cannot  be  done  by 
a  combination  of  persons.  My  Lords,  I  do  not  deny  that  there 
are  many  things  which  might  be  perfectly  laAvfully  done  by  an 
indi\ddual,  which,  when  done  by  a  number  of  persons,  become 
unlawful.  I  am  unable  to  concur  with  the  Lord  Chief  Justice's 
criticism,  21  Q.  B.  D.  551  (if  its  meaning  was  rightly  inter- 
preted, which  I  very  much  doubt)  on  the  observations  made  by 
my  noble  and  learned  friend  Lord  Bramwell  in  Eeg.  v.  Bruitt,  10 
Cox  C.  C.  592,  if  that  was  intended  to  treat  as  doubtful  the 
proposition  that  a  combination  to  insult  and  annoy  a  person 
would  be  an  indictable  conspiracy.  I  should  have  thought  it 
as  beyond  doubt  or  question  that  such  a  combination  would  be 
an  indictable  misdemeanor,  and  I  cannot  think  the  Chief  Jus- 
tice meant  to  throw  any  doubt  upon  such  a  proposition.  But 
in  this  case  the  thing  done,  the  trading  by  a  nmnber  of  persons 
together,  effects  no  more  and  is  no  more,  so  to  speak,  a  com- 
bined operation  than  that  of  a  single  person.  If  the  thing  done 
is  rendered  unlawful  by  combination,  the  course  of  trade  by  a 
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person  who  singly  trades  for  his  own  benefit  and  apart  from 
partnership  or  sharing  profits  with  others,  but  nevertheless 
avails  himself  of  combined  action,  would  be  open  to  the  same 
objections. 

The  merchant  who  buys  for  him,  the  agent  who  procures 
orders  for  him,  the  captain  who  sails  his  ship,  and  even  the 
sailors  (if  they  might  be  supposed  to  have  knowledge  of  the 
transaction)  would  be  acting  in  combination  for  the  general 
result,  and  would,  whether  for  the  benefit  of  the  individual,  or 
for  an  associated  body  of  traders,  make  it  not  the  less  combined 
action  than  if  the  combination  were  to  share  profits  with  the 
independent  traders ;  and  if  a  combination  to  effect  that  object 
would  be  unlawful,  the  sharers  in  the  combined  action  could, 
in  a  charge  of  criminal  conspiracy,  make  no  defence  that  they 
were  captain,  agent,  or  sailors,  respectively,  if  they  were  know- 
ingly rendering  their  aid  to  what,  by  the  hypothesis,  would  be 
unlawful  if  done  in  combination. 

A  totally  separate  head  of  unlawfulness  has,  however,  been 
introduced  by  the  suggestion  that  the  thing  is  unlawful  because 
in  restraint  of  trade.  There  are  two  senses  in  which  the  Avord 
"unlawful"  is  not  uncommonly  though,  I  think,  somewhat 
inaccurately  used.  There  are  some  contracts  to  which  law  will 
not  give  effect ;  and  therefore,  although  the  parties  may  enter 
into  what,  but  for  the  element  which  the  law  condemns,  would 
be  perfect  contracts,  the  law  would  not  allow  them  to  operate 
as  contracts,  notwithstanding  that,  in  point  of  form,  the  parties 
have  agreed.  Some  such  contracts  may  be  void  on  the  ground 
of  immorality ;  some  on  the  ground  that  they  are  contrary  to 
public  policy ;  as,  for  example,  in  restraint  of  trade ;  and  con- 
tracts so  tainted,  the  law  will  not  lend  its  aid  to  enforce.  It 
treats  them  as  if  they  had  not  been  made  at  all.  But  the  more 
accurate  use  of  the  word  "  unlawful,"  which  would  bring  the 
contract  within  the  qualification  which  I  have  quoted  from,  the 
judgment  of  the  Exch0(^r  Chamber,  namely,  as  contrary  to 
law,  is  not  applicable  to  waCn  contracts.  It  has  never  been  held 
that  a  contract  in  restraint  of  trade  is  contrary  to  law  in  the 
sense  I  have  indicated.  A  judge  in  very  ea,rly  times  expressed 
great  indignation  at  such  a  contract ;  and  Mr.  Justice  Cromp- 
ton  undoubtedly  did  say  (in  a  case  where  such  an  observation 
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was  wholly  unnecessary  to  the  decision  and  therefore  mani- 
festly obiter)  the  parties  to  a  contract  in  restraint  of  trade 
would  be  indictable.  I  am  unable  to  assent  to  that  dictum. 
It  is  opposed  to  the  whole  current  of  authority ;  it  was  dissented 
from  by  Lord  Campbell  and  Chief  Justice  Erie,  and  found 
no  support  when  the  case  in  which  it  was  said  came  to  the 
Exchequer  Chamber,  and  it  seems  to  me  contrary  to  principle. 

In  the  result,  I  think  that  no  case  was  made  out  of  a  con- 
spiracy such  as  the  appellants  here  undertook  to  establish ;  and 
it  is  not  unimportant,  for  the  reasons  I  have  given  to  see  what 
is  the  conspiracy  alleged  in  the  statement  of  claim.  The  first 
paragraph  alleges  the  conspiracy  to  be  "  to  prevent  the  plain- 
tiffs from  obtaining  cargoes  for  steamers  owned  by  the  plain- 
tiffs." The  word  "  prevent "  is  sufficiently  wide  to  comprehend 
both  lawful  means  and  unlawful,  but  as  I  have  already  said  in 
proof  there  is  nothing  but  the  competition  with  which  I  have 
dealt. 

The  second  paragraph  alleges  that  in  pursuance  of  the  con- 
spiracy people  were  "  bribed,  coerced,  and  induced  to  agree  to 
forbear  and  to  forbear  from  shipping  cargoes  by  the  steamers 
of  the  plaintiffs."  If  the  word  "bribed"  is  satisfied  by  the 
offering  lower  freights  and  larger  discounts,  then  that  is  proved ; 
but  then  the  word  "bribed"  is  robbed  of  any  legal  signifi- 
cance. "  Coerced  "  is  not  justified  by  any  evidence  in  the  case 
and  the  word  "  induced  "  is  absolutely  neutral,  and  no  unlawful 
inducement  is  proved.  The  third  paragraph  uses  language  such 
as  "  intention  to  injure  the  plaintiffs,"  "  threats  of  stopping  the 
shipment  of  homeward  cargoes,"  and  the  lilie.  But  I  ask 
myself  "whether  if  the  indictment  had  set  out  the  facts  without 
using  the  ambiguous  language  to  which  I  have  referred  in  the 
statement  of  claim,  it  would  have  disclosed  an  indictable  offence  ? 
I  am  very  clearly  of  opinion  it  would  not. 

I  am  of  opinion,  therefore,  that  the  whole  matter  comes 
round  to  the  original  proposition,  whether  a  combination  to 
trade,  and  to  offer,  in  respect  of  prices,  discounts,  and  other 
trade  facilities,  such  terms  as  will  win  so  large  an  amouint  of 
custom  as  to  render  it  unprofitable  for  rival  customers  to-  pur- 
sue the  same  trade  is  unlawful,  and  I  am  clearly  of  opinion:  that 
it  is  not. 
15 
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I  think,  therefore,  that  the  appeal  ought  to  be  dismissed  with 
costs,  and  I  so  move  Your  Lordships. 

Concurring  opinions  were  delivered  by  Lords  "Watson,  Bram- 
weU,  Morris,  Field  and  Hannen.^ 


( 


Fitzgerald  v.  Conn.  Rivek  Papee  Co. 

(155  Mass.  155.  —  189U 

Action  for  injuries  sustained  by  falling  down  the  icy  steps  of 
defendant's  mill.  Plaintiff  was  nonsuited  and  alleged  excep- 
tions, 

Knowlton,  J.  There  was  evidence  proper  for  the  consider- 
ation of  the  jury  on  the  question  whether  the  defendant  corpora- 
tion was  negligent  in  permitting  the  steps  on  which  the  plaintiff 
was  injured  to  be  slippery  and  dangerous.  It  was  its  duty  to 
provide  on  its  premises  a  reasonably  safe  passageway  for  the 
use  of  its  employees  in  going  to  and  from  their  work ;  .  .  .  and 
it  was  a  question  of  fact  for  the  jurj^  whether  the  plaintiff  was 
in  the  exercise  of  due  care  in  trying  to  go  down  the  steps  as  she 
did  at  the  time  of  the  accident.  The  fact  that  she  knew  them 
to  be  icy,  and  more  or  less  slippery  and  dangerous,  does  not 
require  us  to  hold  as  a  matter  of  law  that  she  was  negligent  in 
trying  to  go  down  them,  holding  by  the  rail,  especially  if  she 
had  no  other  way  of  getting  from  the  mill.  The  ground  on 
which  the  ruling  for  the  defendant  was  made  was  doubtless  that 
the  plaintiff,  knowing  the  icy  condition  of  the  steps,  assumed 
the  risk  of  accident,  and  thereby  precluded  herself  from  recov- 
ering. It  is  well  settled  that  a  servant  assumes  the  obvious 
risks  of  the  service  into  which  he  enters,  even  if  the  business  be 
ever  so  dangerous,  and  if  it  might  easily  be  conducted  more 
safely  by  the  employer.     Tliis  is  unplied  in  his  voluntary  under- 

1  Cf.  Jackson  v.  Stanjleld,  36  N.  E.  345,  (Ind.  1894,)  conspiracy  of  retail 
l)imber  dealers  to  prevent  wholesalers  from  selling  to  those  who  are  not 
members  of  the  combination  held  actionable. 
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taking,  and  it  comes  within  a  principle  whicli  has  a  much  broader 
application,  and  which  is  expressed  in  the  maxim,  volenti  non 
fit  injuria.  The  reason  on  which  it  is  f  omided  is  that,  what- 
ever may  be  the  master's  general  duty  to  conduct  his  business 
safely  in  reference  to  persons  who  may  be  affected  by  it,  he 
owes  no  legal  duty  in  that  respect  to  one  who  contracts  to  work 
in  the  business  as  it  is.  In  the  present  case  it  does  not  appear 
that  the  steps  were  icy,  or  that  there  was  any  reason  to  suppose 
that  the  business  involved  a  risk  in  regard  to  them,  when  the 
plaintiff  entered  the  defendant's  service.  It  cannot  be  held  that 
when  she  made  her  contract  she  assumed  the  risk  of  such  an 
injury  as  she  afterwards  received.  "We  therefore  come  to  the/ 
question  whether,  by  her  conduct  siuce,  she  has  assumed  suchj 
a  risk. 

The  doctrine,  volenti  non  fit  injuria,  has  not  been  very  much 
discussed  in  the  cases  in  this  Commonwealth,  but  it  is  well  estab- 
lished in  the  law,  and  it  has  been  repeatedly  recognized  by  this 
court.  {Morton  v.  Ipswich,  12  Gush.  488,  and  other  cases.)  In 
England  it  has  been  much  discussed,  and  the  diflB[culties  in  the 
application  of  it  have  frequently  been  considered  by  the  courts. 
The  rule  of  law,  briefly  stated,  is  this :  One  who  knows  of  a 
danger  from  the  neghgence  of  another,  and  understands  and 
appreciates  the  risk  therefrom,  and  voluntarily  exposes  himself 
to  it,  is  precluded  from  recovering  for  an  injury  which  results 
from  the  exposure.  It  has  often  been  assumed  that  the  conduct 
of  the  plaintiff  ia  such  a  case  shows  conclusively  that  he  is  not 
in  the  exercise  of  due  care.  Sometimes  it  is  said  that  the  defend- 
ant no  longer  owes  him  any  duty ;  sometimes  that  the  duty 
becomes  one  of  imperfect  obhgation,  and  is  not  recognized  in 
law.  In  one  form  or  another  the  doctriae  is  given  effect,  as 
showing  that,  in  a  case  to  which  it  applies,  there  is  either  no 
negligence  towards  the  plaintiff  on  the  part  of  the  defendant, 
or  a  want  of  due  care  on  the  part  of  the  plaintiff.  In  Thomas 
V.  Qua/rtermavne,  18  Q.  B.  Div.  685,  Bowen,  L.  J,,  says :  "  The 
duty  of  an  occupier  of  premises  which  have  an  element  of  dan- 
ger upon  them  reaches  its  vanishing  point  in  the  case  of  those 
who  are  cognizant  of  the  fuU  extent  of  the  danger  and  volun- 
tarily run  the  risk."  It  would  be  unjust  that  one  who  freely 
and  voluntarily  assumes  a  known  risk  for  which  another  is,  in 
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a  general  sense,  culpably  responsible,  should  hold  that  other 
responsible  in  damages  for  the  consequences  of  his  own  expos- 
ure. ...  It  may  be  said  that  the  voluntary  conduct  of  the  plain- 
tiff in  exposing  himself  to  a  knoivn  and  appreciated  risk  is  the 
interposition  of  an  act  which,  as  between  the  parties,  makes  the 
defendant's  act,  in  its  aspect  as  negligent,  no  longer  the  proxi- 
mate cause  of  the  injury ;  or,  at  least,  is  such  participation  in 
the  defendant's  conduct  as  to  preclude  the  plaintiff  from  recov- 
ering on  the  ground  of  the  defendant's  negligence.  Certainly 
it  would  be  inconsistent  to  hold  that  a  defendant's  act  is  negli- 
gent in  reference  to  the  danger  of  injuring  the  plaintiff,  and 
that  the  plaintiff  is  not  negligent  in  voluntarily  exposing  him- 
self when  he  understands  the  danger,  {it  is  to  be  remembered 
that,  in  determining  whether  a  defendant  is  negligent  in  a  given 
case,  his  duty  to  the  plaintiff  at  the  time  is  to  be  considered,  and 
not  his  general  duty,  or  his  duty  to  others.  Therefore,  when 
it  appears  that  a  plaintiff  has  knowingly  and  voluntarily  assumed 
the  risk  of  an  accident,  the  jury  should  be  instructed  that  he 
cannot  recover,  and  should  not  be  permitted  to  consider  the 
conduct  of  the  defendant  by  itself j  and  find  that  it  was  negli- 
gent, and  then  consider  the  plaintiff's  conduct  by  itself,  and  find 
that  it  was  reasonably  careful.  But  this  principle  applies  only 
when  the  plaintiff  has  voluntarily  assumed  the  risk.  As  is  said 
by  Bowen,  L.  J.,  in  Thomas  v.  Quartermcdne,  supra,  the  maxim 
is  not  scienti  non.fit  injuria,  but  volenti  non  fit  injuria.  The 
chief  practical  diiiiculty  in  applying  it  is  in  determining  when 
the  risk  is  assumed  voluntarily.  In  the  first  place,  one  does  not 
voluntarily  assume  a  risk  who  merely  knows  that  there  is  some 
danger,  without  appreciating  the  danger.  On  the  other  hand,  he 
does  not  necessarily  fail  to  appreciate  the  risk  because  he  hopes 
and  expects  to  encounter  it  without  injury.  If  he  comprehends 
the  nature  and  the  degree  of  the  danger,  and  voluntarily  takes 
his  chance,  he  must  abide  the  consequences,  whether  he  is  fortu- 
nate or  unfortunate  in  the  result  of  his  venture.  Sometimes  the 
circumstances  may  show  as  a  matter  of  law  that  the  risk  is 
understood  and  appreciated,  and  often  they  may  present  in  that 
particular  a  question  of  fact  for  the  jury. 

What  constraint,  exigency,  or  excuse  will  deprive  an  act  of 
its  voluntary  character  when  one  intentionally  exposes  himself 
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to  a  known  risk  is  a  question  about  which  learned  judges  differ 
in  opinion.  It  has  be«n  held  by  some  that  where  a  man  is  not 
physically  constrained,  where  he  can  take  his  option  to  do  a 
thing  or  not  to  do  it,  and  does  it,  he  must  be  held  to  do  it  vol- 
untarily. See  opinion  of  Lord  BramweU  in  Memlery  v.  Rail- 
way  Go.,  L.  E.  14  App.  Cas.  179,  and  the  dissenting  opinion  in 
JEekert  v.  Railroad  Co.,  43  N.  Y.  502.  But  by  the  authorities 
generally,  one  who  in  an  exigency  reluctantly  determines  to 
take  a  rislc  is  not  held  so  strictly.  There  has  been  much  differ- 
ence among  the  English  judges  in  regard  to  the  question  whether 
a  servant  who  discovers  a  defect  in  machinery,  not  existing 
when  he  entered  the  service,  ^vhich  the  master  is  bound  to  repair, 
and  who  works  on,  understanding  the  danger,  rather  than  to 
lose  his  place  by  complaming  of  it  or  refusing  to  work  untU.  it 
is  repaired,  shall  be  held  to  have  voluntarily  assumed  the  risk. 
In  Memhery  v.  Railway  Go.,  supra,  Lord  BramweU  expresses 
the  opinion  that  the  plaintiff  cannot  recover  in  such  a  case,  while 
the  Lord  Chancellor  and  Lord  HerscheU,  without  expressing  an 
opinion,  prefer  to  keep  the  question  open  for  future  considera- 
tion. In  Thrussell  v.  Hamdyside,  20  Q.  B.  Div.  359,  the  Court  of 
Queen's  Bench  holds  that  a  workman,  by  continuing  to  work 
under  such  circumstances,  does  not  voluntarily  assume  the  risk ; 
and  in  Ya/rmouth  v.  France,  19  Q.  B.  Div.  647,  a  piajority  of 
the  Court  of  Appeals  are  of  the  same  opinion.  ...  In  Goodnow 
V.  Mills,  146  Mass.  261,  it  is  said  that  "  there  was  no  danger 
which,  in  view  of  the  plaintiff's  knowledge  and  capacity,  must 
not  have  been  weU  understood  by  or  apparent  to  him,  and  there 
was  therefore  no  negligence  on  the  part  of  the  defendant  in 
exposing  him  to  it."  ...  In  this  Commonwealth,  as  well  as 
elsewhere,  plaintiffs  have  been  precluded  from  recovering,  alilie 
where  their  assumption  of  the  risk  grew  out  of  an  implied  con- 
tract in  reference  to  the  condition  of  things  at  the  time  of  enter- 
ing the  defendant's  service,  and  where  they  voluntarily  assumed 
a  risk  which  came  into  existence  afterwards.  {Moulton  v.  Gage, 
138  Mass.  390,  and  other  csises.)  .  .  .  Whether  the  fear  of  los- 
ing one's  situation  would  constitute  such  an  exigency,  where  the 
place  had  become  dangerous  by  reason  of  the  negligence  of  the 
employer  to  repair  it,  especially  if  notice  of  the  danger  had  been 
given  by  the  servant,  and  there  had  been  a  promise  speedily  to 
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repair  it,  we  need  not  decide  in  this  case.     (See  Lea/ry  v.  Rail- 
road,  139  Mass.  580 ;  Haley  v.  Case,  142  Mass.  316.) 

"We  are  of  opiaion  that  it  cannot  be  said  as  a  matter  of  law 
that  the  plaintifiE  in  the  present  case,  in  attempting  to  go  down 
the  steps,  voluntarily  assumed  a  risk  which  she  understood  and 
appreciated,  and  which  resulted  in  the  accident.  She  knew  that 
the  steps  were  icy,  and  that  there  was  some  danger  in  passing 
over  them.  But  the  evidence  tended  to  show  that  their  condi- 
tion in  regard  to  sHpperiness  was  constantly  changing  in  differ- 
ent states  of  the  weather,  "with  the  spray  falling  daily  from 
steam-pipes  and  freezing  upon  them.  Common  experience  tells 
us  that  the  degree  of  slipperiness  of  ice  is  not  always  determin- 
able from  an  ocular  inspection  of  it.  If  it  were  certain  that  the 
extent  of  the  danger  was  obvious  to  one  who  saw  the  surface  of 
the  steps,  the  case  would  be  different.  Besides,  there  was  evi- 
dence tending  to  show  that  she  had  no  way  of  leaving  the 
defendant's  mill  except  by  going  down  the  steps,  and  that  was 
important  to  be  considered  ia  deciding  whether  sh6  took  the  risk 
voluntarilj'".  Osborne  v.  RaAl/road  Co.,  21  Q.  B.  Div.  220,  a  case 
in  which  the  plaintiff  sued  to  recover  for  an  injury  received  in 
going  down  some  icy  stone  steps,  is  precisely  in  point.  It  is 
said  in  the  opinion,  referring  to  the  language  of  the  justices  in 
Ya/TTnouth  v.  Frmice,  and  Thomas  v.  Qua/rtermaine,  supra,  that 
"those  observations  go  far  to  make  it  hard  for  a  defendant  to 
succeed  on  such  a  defence  as  that  reUed  on  here ;  for  it  is  proba- 
ble that  juries  would  find  for  plaintiffs  on  the  ground  that  they 
had  not  full  knowledge  of  the  nature  and  extent  of  the  risk. 
But  that  cannot  be  helped.  .  .  .  These  judgments  introduce  an 
important  qualification  of  the  maxim,  volenti  non  fit  injuria. 
In  the.  present  case  the  plaintiff  may  well  have  misapprehended 
the  difficulty  and  danger  which  he  would  encounter  in  descend- 
ing the  steps ;  for  instance,  he  might  easily  be  deceived  as  to 
the  condition  of  the  snow."  We  are  of  opinion  that  the  case 
should  have  been  submitted  to  the  jury. 

Enceptions  sustained 
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Evans  v.  Waite. 

(83  wis.  286.  — 1892.) 

It  is  charged  in  the  complaint  that  "  on  July  4,  1891,  while 
the  plaintiff  was  lawfully  riding  on  horseback  on  the  public 
highway,  ia  company  with  defendant,  the  defendant,  being 
then  and  there  armed  with  a  revolver  loaded  with  powder  and 
leaden  ball,  negligently  and  carelessly  discharged  the  said 
revolver  so  that  the  ball  therefrom  struck  the  plaintiff  in  the 
hip,  and  passed  on  through  the  flesh  into  his  thigh,  where  it 
became  lodged  and  imbedded  so  that  it  was  impracticable  to 
remove  the  same,  and  that  the  said  ball  so  fired  from  the  revol- 
ver in  the  hands  of  the  defendant  caused  a  deep,  painful,  and 
dangerous  wound."  It  is  farther  alleged  that  the  defendant  is 
a  minor  of  about  the  age  of  18  years.  The  defendant  answered 
by  his  guardian :  (1)  A  general  denial ;  and  (2)  that  the  plain- 
tiff was  guilty  of  contributory  neghgence,  in  that  he  enticed 
the  defendant  to  go  with  him  for  the  purpose  of  shooting,  and 
that  while  the  parties  were  shooting  the  plaintiff  was  acci- 
dentally injured,  and  not  through  any  negligence  of  the  defend- 
ant. On  the  trial  it  was  proved  that  the  defendant  was  a 
minor ;  that  on  the  occasion  mentioned  in  the  pleadings  he  was 
armed  with  a  revolver  ;  and  that  the  plaintiff  was  wounded,  as 
charged  in  the  complaint,  by  a  bullet  discharged  from  the 
revolver,  by  accident,  when  in  the  hands  of  the  defendant. 
The  circuit  judge  held  that,  because  the  defendant  was  a  minor, 
and  was  armed  with  a  revolver,  in  violation  of  chapter  329, 
Laws  1883,  (Sanb.  &  B.  Ann.  St.  §4397 1,)  he  was  hable  to  the 
plaintiff  for  the  injury,  without  regard  to  the  question  of  neg- 
ligence. Thereupon  the  jury  were  instructed  to  find  for  the 
plaintiff,  and  to  assess  damages  for  the  injury.  The  court  con- 
fined the  recovery  to  compensatory  damages.  The  jury  assessed 
plaintiff's  damages  at  $375,  nearly  $150  of  which  was  for  actual 
necessary  expenses  incurred  by  the  plaintiff,  and  for  loss  of 
time,  by  reason  of  the  injury.  A  motion  for  a  new  trial  was 
denied,  and  judgment  entered  for  the  plaintiff  pursuant  to  the 
verdict.     The  defendant  appeals  from  the  judgment. 
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Lyon,  C.  J.  In  Shay  v.  Thompson,  59  "Wis., 540,  it  was 
held  that  if  two  persons,  by  mutual  consent,  ill  anger,  fight 
together,  each  is  liable  to  the  other  for  actual  damages.  The 
fighting  being  unlawful,  the  consent  of  either  party  is  no  bar 
to  the  action,  The  authorities  upon  which  the  decision  is 
based  are  cited  in  the  opinion.  The  rule  of  that  case  applies 
here.  It  was  unlawful  for  the  defendant  to  be  armed  with 
a  revolver  when  the  plaintiff  was  injured,  and  hence  he  is 
liable  for  any  injury  inflicted  by  him  with  such  weapon.  It 
is  immaterial  that  the  plaintiff  was  consenting  to  the  defend- 
ant being  so  armed,  and  to  his  use  of  the  revolver.  Such  is 
the  rule  of  Shay  v.  Thompson.  The  only  effect  of  such  consent 
was  to  confine  the  recovery  to  compensatory  damages,  and 
it  was  so  restricted.  The  question  of  negligence  is  also 
immaterial.  True,  the  complaint  charges  that  the  defendant 
was  negligent,  but  it  also  contains  a  sufficient  statement  of  a 
cause  of  action  based  upon  the  fact  that  the  defendant  was 
unlawfully  armed  with  the  revolver  with  which  he  wounded 
the  plaintifif.  .  .  .  "We  fail  to  find  any  error  disclosed  in  the 
record. 

Thejudgrrbent  of  tJie  Circuit  Court  must  be  affi/rmed. 


ScANLON  V.   "Wedgee  ;  BuENHAM  V.   Samk  ;   Mason  v.  Same  ; 
Ae  Foon  v.  Same. 

(156  Mass.  462.  — 1892.) 

Allen,  J.  The  sgveral  plaintiffs  were  injured  by  the  explo- 
sion of  a  bomb  or  shell  during  a  display  of  fireworks  in  Broad- 
way square,  which  was  a  public  highway  in  Chelsea.  This 
display  was  made  by  the  defendant  Wedger,  who  acted  under 
a  license  from  the  mayor  and  aldermen  of  Chelsea  for  a  display 
of  fireworks  in  Broadway  square  on  that  evening,  under  Pub. 
St.  c.  102,-§  55.  A  verdict  was  returned  for  the  defendant,  and 
the  jury  made  a  special  finding  that  the  defendant,  in  firiag«the 
bomb,  exercised  reasonable  care.  The  case  comes  to  us  on  a 
report,  which  states  that  if,  on  the  facts  contained  therein,  and 


CH.  IT.]  SCANLON  V.  WEDGER.  233 

on  said  finding,  the  plaintiffs  are  entitled  to  recover,  the  case 
is  to  be  remitted  to  the  Superior  Court  for  the  assessment  of 
damages ;  otherwise  judgments  are  to  be  entered  for  the  defend- 
ant. It  is  therefore  to  be  considered  whether  it  appears  aiSrm- 
atively  that  the  plaintiffs  were  entitled  to  recover. 

The  plaintiffs  apparently  were  present  at  the  display  of  fire- 
works as  voluntary  spectators,  and  were  of  ordinary  intelligence. 
No  fact  is  stated  in  the  report  to  show  the  contrary,  nor  has 
any  suggestion  to  that  effect  been  made  in  the  argument.  The 
plaintiffs  have  not  rested  their  claims  at  all  upon  the  ground 
that  they  were  merely  travellers  upon  the  highway,  or  that 
they  were  unaware  of  the  nature  gtnd  risk  of  the  display. 
The  report  says :  "  A  considerable  number  of  persons  were 
attracted  to  said  square  by  said  meeting,  and  said  bombs  and 
other  fireworks  which  were  being  exploded  there.  A  portion 
of  the  center  of  the  square  about  40  by  60  feet  was  roped  off 
by  the  police  of  said  Chelsea,  and  said  bombs  or  shells  were 
fired  off  within  the  space  so  inclosed,  and  no  spectators  were 
allowed  to  be  within  said  inclosure.  .  .  .  The  plaintiffs  were 
lawfully  in  said  highway  at  the  time  of  the  explosion  of  said 
mortar,  and  near  said  ropes,  and  Avere  in  the  exercise  of  due 
care."  The  bombs  or  shells  are  described  in  the  report,  ajjd 
they  were  to  be  thrown  from  mortars  into  the  air,  it  being- 
intended  that  they  should  explode  in  the  air,  and  display  col- 
ored lights.  They  were  apparently  a  common  form  of  fire- 
works, such  as  has  long  been  in  use.  The  ground  on  which 
the  plaintiffs  place  their  several  cases  is  that  Pub.  St.  c.  102,  j 
§  55,  did  not  authorize  the  mayor  and  aldermen  of  Chelsea  to; 
license  the  firing  of  anything  but  rockets,  crackers,  squibs,  or 
serpents,  and  that,  therefore,  the  act  of  the  defendant  in  firingj 
bombs  or  shells  was  unauthorized  and  unlawful.  It  is  not  con- 
tended that  it  was  at  the  time  supposed  either  by  the  defendant 
or  by  anybody  else  that  the  license  was  insufficient  to  warrant 
the  display  which  was  actually  made.  The  licensee  was  the 
chairman  of  a  committee  which  had  a  political  meeting  in 
charge,  and  the  defendant  acted  at  the  request  of  the  commit- 
tee, ^nd  was  directed  by  them  as  to  when  and  where  to  fire  off 
the  fireworks.  Under  this  state  of  things,  it  must  be  consid- 
ered that  the  j^laintiffs  were  content  to  abide  the  chance  of 
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personal  injury  not  caused  by  negligence,  and  that  it  is  imma- 
terial whether  there  was  or  was  not  a  vaM  hcense  for  the  dis- 
play. If  an  ordinary  traveller  upon  the  highway  had  been 
)  injured,  different  reasons  would  be  applicable.  ( Vosburg  v. 
Moak,  1  Gush.  453 ;  Jenne  v.  Sutton,  43  IS".  J.  Law,  257 ;  Con- 
radt  V.  Olawoe,  93  Ind.  476.)  But  a  voluntary  spectator,  who 
is  present  merely  for  the  purpose  of  witnessing  the  display, 
must  be  held  to  consent  to  it,  and  he  suffers  no  legal  wrong  if 
accidentally  injured  without  negligence  on  the  part  of  any  one, 
although  the  show  was  unauthorized.  He  takes  the  risk.  (See 
Poll.  Torts,  138-144.)  In  the  opinion  of  a  majoritj''  of  the  court, 
the  entry  must  be,  judgments  for  the  defendant. 

MoETON,  J.  I  dissent  from  the  opinion  of  the  majority  of 
the  court.  The  majority  regard  as  immaterial  the  question 
whether  the  hcense  was  valid  or  not.  It  may  be  treated  there- 
fore, as  void,  as  I  think  it  was.  If  it  was  void,  then  the 
defendant,  Wedger,  Avas  using  the  highway  for  a  purpose  that 
was  dangerous,  unlawful,  wrongful,  and  unjustifiable  as  against 
anybody  lawfully  in  the  highway  and  in  the  exercise  of  due 
care,  as  it  is  expressly  found  that  the  plaintiffs  were,  and  is 
liable  for  any  injury  caused  to  them  by  the  explosion,  whether 
they  were  travellers  or  not,  unless  they  participated  or  aided 
in  the  display,  or  contributed  by  their  OAvn  conduct  to  their 
injuries,  or  assumed  the  risk  of  injury.  It  is  not  claimed  that 
there  is  any  evidence  that  they  participated  or  aided  in  the 
display.  There  is  no  evidence  that  they  were  guilty  of  con- 
tributory negligence.  It  is  said,  however,  that  they  assumed 
the  risk.  What  are  the  facts  1  Merely  that  a  pohtical  meet- 
ing was  being  held  in  the  square,  to  which  a  considerable  num- 
ber of  persons  had  been  attracted,  and  that  bombs  and  other 
fireworks  were  being  discharged  there ;  and  that  at  the  time 
of  the  explosion  the  plaintiffs  were  near  the  rope  that  inclosed 
the  space  that  had  been  roped  off  for  discharging  the  fireworks, 
but  were  lawfully  there,  and  in  the  exercise  of  due  care.  There 
is  no  evidence  that  they  knew  or  had  any  reason  to  suppose 
that  such  mortars  were  liable  to  explode  and  injure  bystanders, 
or  that  they  were  familiar  with  their  construction,  or  the  man- 
ner in  which  they  were  fired,  or  were  aware  that  the.bombs  were 
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charged  with  an  explosive  more  powerful  than  ordinary  gun- 
powder. There  is  nothing  to  show  that  they  had  any  knowl- 
edge or  suspicion  that  they  were  incurring  any  risk  by  being 
where  they  were.  An  inference  or  a  conclusion  that  they  were 
not  unaware  of  the  risk  rests,  it  seems  to  me,  entirely  on  assump- 
tion. The  most  that  can  be  said  of  them  is  that  they  were 
voluntary  spectators  of  the  display.  But  before  they  can  be 
held  to  have  assumed  the  risk,  it  must  appear  that  they  knew 
all  the  facts  material  to  the  risk,  and  appreciated  and  under- 
stood it.  (Citing  cases.)  It  is  carrying  the  doctrine  of  assump- 
tion of  the  risk  further  than  I  think  it  has  ever  been  carried 
to  say  that  one  who,  being  lawfully  on  the  highway,  and 
in  the  exercise  of  due  care,  observes  as  a  spectator  an  unlaw- 
ful and  dangerous  exhibition  in  it,  assumes  the  risk.  The 
exhibitor  is  bound  at  his  peril  to  see  that  he  has  a  valid  hcense. 
If  he  selects  the  highway  for  an  unlawful  and  dangerous  dis- 
play designed  or  calculated  to  attract  the  public,  he,  and  not 
the  spectators,  assumes  the  risk  of  injury.  It  is  of  no  conse- 
quence that  the  defendant  exercised  reasonable  care  in  firing 
the  bomb.  It  is  a  contradiction  of  terms  to  say  of  one  engaged 
in  an  unlawful,  dangerous,  wrongful,  and  unjustifiable  business 
that  he  used  due  care  in  it.  Due  care  is  predicated  of  some- 
thing which  a  person  may  lawfully  do,  but  which  by  his  negli- 
gent manner  of  doing  it  may  become  injurious  to  others ;  not 
of  something  which  he  has  no  right  whatever  to  do.  Further, 
the  question  of  assumption  of  the  risk  is  ordinarily  one  of  fact 
for  the  jury.  (Cases  sujpra.)  The  plaintiffs  are  not  bound  to 
show  that  they  did  not  assume  the  risk.  Unless  it  appears  that 
they  did,  they  are  entitled  to  recover.  This  court  cannot  say 
as  matter  of  law  upon  the  facts  stated  that  the  plaintiffs 
assunj.ed  the  risk,  Nothing  is  disclosed  as  to  the  circumstances 
under  which  the  plaintiffs  were  present.  For  aught  that  appears, 
they  might  have  been  travellers  stopping  for  a  moment  on  their 
way  through  the  square,  or  detained  by  the  crowd.  It  is  diffi- 
cult to  see  what  the  plaintiffs'  supposition  (if  they  did  suppose 
it)  that  the  exhibition  was  a  lawful  one  had  to  do  with  their 
assumption  of  the  risk ;  and  still  more  difficult  to  see  it  if  the 
exhibition  was,  as  it  proved  to  be,  unla^vful.  I  understand  the 
question  submitted  to  this  court  by  the  report  to  be  whether, 


236  GENERAL  EXCEPTIONS.  [bk.  i. 

upon  the  facts  therein  stated,  and  upon  the  finding  of  the  jury 
as  to  reasonable  care  on  the  part  of  Wedger,  the  plaintiffs 
were  entitled  to  recover.  I  think  they  were,  and  that  no  other 
conclusion  is  warranted  on  principle  or  by  authority.  ( Vosburgh 
V.  Moah,  1  Cush.  453  ;  Cole  v.  Fishes-,  11  Mass.  137 ;  Moody  v. 
Ward,  13  Mass.  299 ;  Oongreve  v.  Smith,  18  E".  Y.  79 ;  Gon- 
greve  v.  Morgcm,  Id.  84 ;  Cohen  v.  Mayor,  etc.,  113  N.  Y.  532 ; 
Jenne  v.  Sutton,  43  If.  J.  Law.  257 ;  Fletcher  v.  RyloAids,  L. 
E.  1  Exoh.  265,  279,  et  seq.  ...  I  think,  therefore,  that,  in 
accordance  with  the  terms  of  the  report,  the  entry  should  be, 
cases  remitted  to  the  Superior  Court  for  the  assessment  of  dam- 


Knowlton,  J.,  concurs  in  this  opinion. 


TlTENBE  V.    IfoETH    CaEOLINA   Et. 
(63  N.C.  522.  — 1869.) 

Reade,  J.  The  court  in  which  the  plaintiff  seeks  redress  for 
an  alleged  injury,  is  a  court  of  the  govermiaent  of  one  of  the 
States  of  the  United  States.  The  plaintiff  was  engaged  in  a 
Rebellion  against  the  government  of  'the  United  States,  and 
having  for  a  time  absented  himself  from  the  service  of  the 
Rebellion  he  contracted  with  the  defendant  to  convey  hun  to 
the  field  of  active  operations,  that  he  might  report  for  such  ser- 
vice again ;  and  he  complains  that  the  defendant  was  guilty  of 
negligence  in  transporting  him,  and  that  thereby  he  was  dam- 
aged ;  and  thereupon  he  asks  that  the  court  wiU  enforce  his 
claim,  and  help  him  to  redress. 

If  the  Rebellion  had  been  successful  and  a  government  had 
been  founded  upon  that  success,  it  would  doubtless  have  been 
legitimate  for  the  courts  of  such  government  to  adjust  the  rights 
of  those  who  had  been  engaged  as  its  agents  in  establishing  the 
government.  But  will  the  court  of  the  government  which 
was  attempted  to  be  destroyed,  interfere  to  redress  one  of  the 
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insurgents  who  was  disabled  in  the  very  act  of  hostility  to  the 
government  whose  aid  he  now  seeks  ?  If  the  defendant,  who 
is  alleged  to  have  committed  the  injury,  was  a  friend  of  the 
United  States,  it  would  seem  to  be  an  ungenerous  discrimination 
to  subject  him  to  damages  for  an  act  of  which  his  government 
had  the  benefit ;  and  if  the  defendant  was  a  co-rebel  with  the 
plaintiff,  and  they  were  in  pari  delicto,  the  government  would 
consult  its  dignity,  and  not  interfere  in  their  dispute. 

But  this  must  be  understood  to  be  restricted  to  acts  clearly 
rebellious,  or  intimately  connected  "vvith  the  Rebellion,  and  in 
aid  of  it ;  for,  very  clearly,  the  present  courts  wQl  take  cogni- 
zance of  aU  matters  of  a  civil  nature  between  rebels,  not  inti- 
mately connected  with  and  in  aid  of  the  Rebellion.  In  the  view 
of  the  courts  of  the  present  government,  the  service  in  which 
the  plaiatiff  was  engaged  was  illegal.  The  act  of  going  to  the 
field  of  operations  was  illegal,  and  the  contract  of  the  defendant 
to  aid  him  by  carrying  him  to  the  field,  was  an  illegal  contract, 
and  upon  the  supposition  that  both  parties  .were  rebels— the 
most  favorable  one  for  the  plaintiff — there  can  be  no  recovery 
upon  it.     (Mar-bin  v.  McMillan,  ante,  468.) 

The  object  was  properly  taken  on  the  plea  of  the  general 
issue.    There  is  no  error. 

Note.  As  some  misapprehension  exists  as  to  the  extent  of 
the  principle  administered  by  the  presidiag  judge  upon  the 
trial  of  the  case,  below,  the  Reporter  adds  that  during  the  same 
term  of  AUemance  Court,  in  the  case  of  Ireland  v.  The  W.  C. 
li.  B.  Company,  (being  a  suit  for  damages  occasioned  by  the 
same  negligence  that  injured  the  plaintiff  in  the  case  above,) 
the  plaintiff,  who  was  also  shown  to  be  an  officer  of  the  Con- 
federate States  army,  under  the  instruction  of  his  Honor  recov- 
ered a  verdict  for  $2,000,  the  defendant  having  failed  to  show 
that  he  was  then  going  in  order  to  report  to  General  Johnston ; 
also  that  at  the  term,  in  the  case  of  Olarh,  AdmW,  etc.,  v.  The 
Raleigh  c&  Gaston  E.  R.  Company,  it  was  shown  that  the 
intestate  was  an  oflicer  of  the  Confederate  States  army  at  home 
on  furlough,  and  that  he  was  kiUed  by  the  neghgence  of  ofiicials 
of  the  defendant,  whilst  returning  home  from  a  visit  of  friends. 


238  gp:neral  exceptions.  [bk.  I. 

Under  the  instruction  of  his  Honor,  the  plaintiff  recovered  a 
verdict  for  $3,000. 
All  these  cases  were  conducted  by  the  same  counsel.^ 


'  Wallace  v.  Cannon,  38  Ga.  199,  accord.  The  author  of  an  immoral  book, 
though  it  is  copyrighted,  cannot  maintain  an  action  against  a  pirating  pub- 
lisher, as  the  law  recognizes  no  property  rights  in  svich  a  production.  (Stock- 
dale  V.  Onwhyn,  5  B.  &  C.  173;  2  Car.  &  P.  163;  Lawrence  v.  Smith,  Jacob,  471 
and  cases  in  note;  Cf.  Stallings  v.  Owen,  51  111.  92.)  "The  true  view  is 
believed  to  be,  that,  where  one  is  seeking  the  help  of  the  court  in  doing  a 
wrongful  thing,  or  compensation  for  having  done  it,  or  redress  for  another's 
having  participated  with  him  in  it,  or  where  in  any  other  manner  compli- 
ance with  his  prayer  would  involve  an  aflRrmance  of  his  wrong  as  though 
it  were  a  right,  his  suit  will  be  rejected."  (Bishop's  Non-Contract  Law, 
§59.) 
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CHAPTEE  Y. 
REMEDIES:   DAMAGES. 


Blodgett  v.  Stone. 

(60N.H.  167. —1880.) 

Case,  for  diverting  the  water  of  9,  natural  stream  from  the 
plaintiff's  aqueduct.  The  defendant  offered  a  brief  statement 
alleging  that  the  plaintiff  had  previously  filed  a  bill  in  equity 
for  an  injunction  against  the  defendant,  based  substantially  on 
the  facts  now  stated  in  his  declaration,  upon  which  an  applica- 
tion for  a  temporary  injunction  had  been  denied  after  a  full 
hearing  of  the  facts  before  one  of  the  justices  of  the  court,  and 
the  equity  suit  had  been  entered  "neither  party,"  after  the 
defendant  liad  filed  an  answer  denying  the  equity  of  the  bill. 
No  replication  was  filed,  and  no  decree  was  ever  entered  up. 
The  brief  statement  was  rejected,  and  the  defendant  excepted. 
The  defendant  requested  the  following  instructions  to  the  jury, 
which  the  court  declined  to  give,  and  the  defendant  excepted  : 
"  If  the  jury  find  that  what  Stone  did  was  done  from  malice, 
still  he  is  not  hable  unless  his  act  caused  actual  damages  to  the 
plaintiff,  and  then  only  for  the  actual  damages  caused  to  the 
plaintiff,  and  the  verdict  in  that  case  would  settle  nothing  as 
to  the  legal  rights  of  the  parties."    Verdict  for  the  plaintiff. 

Ladd  (&  Fletcher  for  the  defendant. 

Bay,  Brew  c&  Heywood  for  the  plaintiff. 

Olaek,  J.  The  facts  stated  in  the  brief  statement  constituted 
no  defence,  and  it  was  properly  rejected.  The  proceedings  in 
the  bill  in  equity  were  immaterial.     No  decree  was  entered 
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up.  If  the  judge  who  heard  the  application  for  a  temporary 
injunction  denied  it  on  the  merits,  it  would  not  be  a  bar  to  a 
subsequent  heal-ing  on  the  bill,  and  it  is  no  bar  to  this  suit. 
The  request  for  instructions,  that  the  defendant  was  not  liable 
unless  his  act  caused  actual  damage  to  the  plaintiff,  was  rightly 
refused.  The  plaintiff  was  entitled  to  a  verdict  for  nominal 
damages  upon  proof  of  the  infringement  of  his  right,  although 
no  actual  injury  was  shown.  {Tillotson  v.  Synith,  3^  N.  H.  90  ; 
Bassett  v.  Company,  28  N.  H.  438  ;  Woodman  v.  Txifts,  9  N.  H. 
88 ;  Munroe  v.  Siiokney,  48  Me.  462 ;  Chaffee  v.  Pease,  10  Allen, 
537 ;  Stowell  v.  Lincoln,  11  Gray,  434.) 

Judgment  on  the  verdict. 


ElOHAEDS   V.  SaNDFOED. 
(2  E.  D.  Smith,  349  :   Common  Pleas.  —1854.) 

C.  Bainbridge  Smith  for  the  plaintiff. 
Stephen  P.  Nash  for  the  defendant. 

By  the  court.  Woodeuff,  J.  An  appeal  is  made  from 
an  order  at  special  term  denying  the  plaintiff's  motion  for  a 
new  trial,  and  we  are  urged  to  reverse  that  order  upon  two 
grounds ;  first,  because  irrelevant  and  inadmissible  testimony 
was  given  on  the  part  of  the  defendant ;  and  secondly,  because 
the  damages  are  grossly  inadequate  to  the  injury  sustained  by 
the  plaintiff,  through  the  culpable  negligence  of  the  defendant. 
*  *  *  *  * 

But  upon  the  second  ground,  I  think  a  new  trial  should  be 
ordered.  CThe  action  is  brought  to  recover  damages  sustained 
by  the  plaintiff,  in  falling  over  stones  left  upon  the  sidewalk 
in  a  dark  night,  in  front  of  the  defendant's  premises,  by  which 
one  of  his  teeth  was  broken  out,  and  his  face  otherwise  cut 
and  bruised,  j  Under  a  charge  from  the  court,  to  which  there 
was  no  exception,  and  which,  though  not  contained  in  the  case 
as  settled,  we  must  assume  to  have  been  correct,  the  jury  have 
found  that  this  injury  was  sustained  by  the  culpable  negli- 
gence of  the  defendant,  without   fault  on   the   part  of  the 


CH.  v.]  RICHARDS  v.  SANFORD.  241 

plaintiff,  and  I  think  they  were  warranted  by  the  evidence 
in  so  finding.  And  for  this  injury  the  jury  award  to  the 
plaintiff  ten  dollars  damages  only. 

I  fully  agree  that  the  general  rule  is,  that  in  actions  for 
torts,  in  which  the  rule  of  damages  is  not  fixed  by  any  definite 
ascertained  rule,  a  new  trial  is  not  to  be  granted  because  the 
court  think  the  damages  either  too  great  or  too  small.  But 
this  general  rule  is.  clearly  open  to  exception,  alike  applying 
to  excessiveness  and  inadequacy  of  damages.  In  the  language 
of  the  court,  in  Collins  v.  The  Albany  and  Schenectady  Rail- 
road Company,  "  Where  the  damages  found  by  the  jury  are 
either  so  large  or  so  small  as  to  force  upon  the  mind  of  every 
man,  familiar  with  the  circumstances  of  the  case,  the  convic- 
tion, that  by  some  means  the  jury  have  acted  under  the  influ- 
ence of  a  perverted  judgment,  it  is  the  duty  of  the  court,  in 
the  exercise  of  a  sound  judicial  discretion,  to  grant  a  new  trial." 

Such,  in  my  judgment,  is  the  character  of  the  present 
verdict.  It  cannot  be  reconciled  in  any  manner  with  an 
honest  and  intelligent  purpose  to  give  the  plaintiff  an  indem- 
nity for  the  injury  received.  It  leaves  the  plaintiff  to  pay  the 
costs  of  the  litigation.  The  case  did  not  call  for  exemplary 
damages,  but  a  just  indemnity  was  due  to  the  plaintiff ;  and 
though  there  is  no  precise  standard  by  which  such  indemnity 
can  be  measured,  it  seems  to  me  a  mockery  of  justice  to  call 
this  verdict  indemnity  in  any  sense. 

The  case  above  referred  to,  from  12  Barb.  492,  and  the 
cases  there  collected,  seem  to  me  to  present  the  true  rule  on 
this  subject,  and  to  call  for  our  interposition. 

On  the  other  hand,  I  think  the  defendant  should  be  per- 
mitted to  avoid  a  new  trial,  as  in  that  case,  and  in  Armytage 
V.  Haley,  4  Q.  B.  K.  917,  by  consenting  to  a  modification  of 
the  verdict.  If,  therefore,  he  thinks  proper  to  consent  that  the 
verdict  be  raised  to  one  hundred  dollars,  judgment  should  be 
ordered  for  the  plaintiff  for  that  sum,  and  costs  of  suit,  and  a 
new  trial  be  denied  without  costs  of  appeal.  The  order  at 
special  term  should,  I  think,  be  modified  in  conformity  with 
these  views,  and  in  default  of  such  consent,  a  new  trial  should 
be  ordered,  on  payment  of  costs. 

Ordered  accordingly: 
16 
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EXEMPLARY  DAMAGES. 

Mil.  &c.  Ey.  Co.  v.  Aems  et  al. 

(91U.  8.  480.  — 1875.) 

Eeeoe  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Iowa. 

This  action  against  the  railroad  company  to  recover  damages 
for  injuries  received  by  Mrs.  Arms,  by  reason  of  a  collision  of 
a  train  of  cars  with  another  train,  resulted  in  a  verdict  and 
judgment  for  $4000.  The  company  sued  out  this  writ  of 
error. 

The  bill  of  exceptions  disclosed  this  state  of  facts:  Mrs. 
Arms,  in  October,  1870,  was  a  passenger  on  defendant's  train 
of  cars,  which,  while  running  at  a  speed  of  fourteen  or  fifteen 
miles  an  hour,  collided  with  another  train  moving  in  an  oppo- 
site direction  on  the  same  track.  The  jar  occasioned  by  the 
collision  was  light,  and  more  of  a  push  than  a  shock.  The 
fronts  of  the  two  engines  were  demolished,  and  a  new  engine 
removed  the  train.  This  was  all  the  testimony  offered  by 
either  party  as  to  the  character  of  the  collision,  and  the  cause 
of  it ;  but  there  was  evidence  tending  to  show  that  Mrs.  Arms 
was  thrown  from  her  seat,  and  sustained  the  injuries  of  which 
she  complained.  After  the  evidence  had  been  submitted  to 
the  jury,  the  court  gave  them  the  following  instruction  :  "  If 
you  find  that  the  accident  was  caused  by  the  gross  negligence 
of  the  defendant's  servants  controlling  the  train,  you  may 
give  to  the  plaintiff  punitive  or  exemplary  damages." 

Mr.  John  W.  Cary  for  the  plaintiff  in  error. 

Mr.  C.  G.  Nourse  for  the  defendants  in  error. 

Me,  Justice  Davis  delivered  the  opinion  of  the  court. 

The  court  doubtless  assumed,  in  its  instructions  to  the  jury, 
that  the  mere  collision  of  two  railroad  trains  is,  ipso  facto,  evi- 
dence of  gross  negligence  on  tlie  part  of  the  employees  of  the 
company,  justifying  the  assessment  of  exemplary  damages; 
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for  a  collision  could  not  well  occur  under  less  aggravated  cir- 
cumstances, or  cause  slighter  injury.  ISTeither  train  was 
thrown  from  the  track,  and  the  effect  of  the  collision  was 
only  to  demolish  the  fronts  of  the  two  locomotives.  It  did 
not  even  produce  the  "  shock  "  which  usually  results  from  a 
serious  collision.  The  train  on  which  Mrs.  Arms  was  riding 
was  moving  at  a  very  moderate  rate  of  speed  ;  and  the  other 
train  must  have  been  nearly,  if  not  quite,  stationary.  There 
was  nothing,  therefore,  save  the  fact  that  a  collision  happened, 
upon  which  to  charge  negligence  upon  the  company.  This 
was  enough  to  entitle  Mrs.  Arms  to  full  compensatory  dam- 
ages ;  but  the  inquir}'-  is,  whether  the  jury  had  a  right  to  go 
farther,  and  give  exemplary  damages. 

It  is  undoubtedly  true  that  the  allowance  of  anything  more 
than  an  adequate  pecuniary  indemnity  for  a  wrong  suffered  is 
a  great  departure  from  the  principle  on  which  damages  in  civil 
suits  are  awarded.  But  although,  as  a  general  rule,  the  plain- 
tiff recovers  merely  such  indemnity,  yet  the  doctrine  is  too 
well  settled  now  to  be  shaken,  that  exemplary  damages  may 
in  certain  cases  be  assessed.  As  the  question  of  intention  is 
always  material  in  an  action  of  tort,  and  as  the  circumstances 
which  characterize  the  transaction  are,  therefore,  proper  to  be 
weighed  by  the  jury  in  fixing  the  compensation  of  the  injured 
party,  it  may  well  be  considered  whether  the  doctrine  of  ex- 
emplary damages  cannot  be  reconciled  with  the  idea,  that 
compensation  alone  is  the  true  measure  of  redress. 

But  jurists  have  chosen  to  place  this  doctrine  on  the  ground, 
not  that  the  sufferer  is  to  be  recompensed,  but  that  the  offender 
is  to  be  punished  ;  and,  although  some  text-writers  and  courts 
have  questioned  its  soundness,  it  has  been  accepted  as  the  gen- 
eral rule  in  England  and  in  most  of  the  States  of  this  country. 
(1  Redf.  on  Raihv.  576  ;  Sedg.  on  measure  of  Dam.  4th  ed.  cli. 
18  and  note,  where  the  cases  are  collected  and  reviewed.)  It 
has  also  received  the  sanction  of  this  court.  Discussed  and 
recognized  in  Day  v.  Woodworth,  13  How.  371,  it  was  more 
accurately  stated  in  The  Philadelphia,  Wilmington  <&  Balti- 
more R.  R.  Com,pany  v.  Quigley,  21  How.  213.  One  of  the 
errors  assigned  was  that  the  Circuit  Court  did  not  place  any 
limit  on  the  power  of  the  jury  to  give  exemplary  damages,  if 
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in  their  opinion  they  were  called  for.     Mr.  Justice  Campbell, 
who  delivered  the  opinion  of  the  court,  said : 

"In  Day  v.  Woodworth,  this  court  recognized  the  power  of 
the  jury  in  certain  actions  of  tort  to  assess  against  the  tort- 
feasor punitive  or  exemplary  damages.  Whenever  the  injury 
complained  of  has  been  inflicted  maljfiiously  or  wantonly,  and 
with  circumstances  of  contumely  or  indignity, 'the  jury  are 
not  limited  to  the  ascertainment  of  a  simple  compensation  for 
the  wrong  committed  against  the  aggrieved  person.  But  the 
malice  spoken  of  in  this  rule  is  not  merely  the  doing  of  an  un- 
lawful or  injurious  act :  the  word  implies  that  the  wrong  com- 
plained of  was  conceived  in  the  spirit  of  mischief  or  criminal 
indifference  to  civil  obligations." 

As  nothing  of  this  kind,  under  the  evidence,  could  be  im- 
puted to  the  defendants  the  judgment  was  reversed. 

Although  this  rule  was  announced  in  an  action  for  libel,  it 
is  equally  applicable  to  suits  for  personal  injuries  received 
through  the  negligence  ai  others.  Redress  commensurate  to 
such  injuries  should  be  afforded.  In  ascertaining  its  extent 
the  jury  may  consider  all  the  facts  which  relate  to  the  wrong- 
ful act  of  the  defendant,  and  its  consequences  to  the  plaintiff ; 
but  they  are  not  at  liberty  to  go  farther  unless  it  was  done 
wilfully  or  was  the  result  of  that  reckless  indifference  to  the 
rights  of  others,  which  is  equivalent  to  an  intentional  viola- 
tion of  them.  In  that  case  the  jury  are  authorized,  for  the 
sake  of  public  example,  to  give  such  additional  damages  as 
the  circumstances  require.  The  tort  is  aggravated  by  the"  evil 
motive,  and  on  this  rests  the  rule  of  exemplary  damages.^ 
***** 

For  this  reason  the  judgment  is  reversed  and  a  new  trial 
ordered. 

1  (Cady  V.  Case,  26  Pao.  48.  Ks.  1891.)  In  Washington  vindictive  dam- 
ages not  allowed.  (Spokane  Truck  Co.  v.  Hoefer,  25  Pac.  1072.)  Same  rule 
in  Massachusetts,  but  damages  for  injured  feelings  allowed,  hence  mani- 
festation of  malevolence  may  enhance  damages.  (Burt  v.  Advertiser  N. 
Co.,  28  N.  E.  1.  Mass.  1891.)  In  By.  v.  Prentice,  147  U.  S.  101,  13  Sup. 
Ct.  R.  261,  47  A.  L.  J.  186,  it  was  held  the  Co.  was  not  liable  to  punitive 
damages  for  the  wanton  act  of  conductdl>.  By.  v.  Willoeby,  134  Ind.  563 ; 
Purcell  V.  By.,  108  N.  C.  414,  contra. 
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Wooden  "Wabe  Co.  v.  United  States. 

(106U.S.  432.  — 1882.) 

Eeeoe  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Samuel  D.  Hastings,  Jr.,  for  the  plaintiff  in  error. 

Mr.  Assistant  Attorney  General  Maury  for  the  United 
States. 

Me.  Justice  Millee  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  founded  on  a  certificate  of  division 
of  opinion  between  the  judges  of  the  Circuit  Court. 

The  facts,  as  certified,  out  of  which  this  difference  of  opinion 
arose,  appear  in  an  action  in  the  nature  of  trover  brought  by 
the  United  States  for  the  value  of  two  hundred  and  forty-two 
cords  of  ash  timber,  or  wood  suitable  for  manufacturing  pur- 
poses, cut  and  removed  from  that  part  of  the  public  lands 
known  as  the  reservation  of  the  Oneida  tribe  of  Indians  in 
the  State  of  Wisconsin.  This  timber  was  knowingly  and 
wrongfully  taken  from  the  land  by  Indians  and  carried  by 
them  some  distance  to  the  town  of  Depere,  and  there  sold  to 
the  E.  E.  BoUes  Wooden  Ware  Company,  the  defendant,  which 
was  not  chargeable  with  any  intentional  wrong  or  misconduct 
or  bad  faith  in  the  purchase. 

The  timber  on  the  ground,  after  it  was  felled,  was  worth 
twenty-five  cents  per  cord,  or  $60.71  for  the  whole,  and  at  the 
town  of  Depere,  where  defendant  bought  and  received  it, 
$3.50  per  cord,  or  $850  for  the  whole  quantity.  The  question 
on  which  the  judges  divided  was  whether  the  liability  of  the 
defendant  should  be  measured  by  the  first  or  the  last  of  these 
valuations. 

It  was  the  opinion  of  the  Circuit  Judge  that  the  latter  was 
,  the  proper  rule  of  damages,  and  judgment  was  rendered 
against  the  defendant  for  that  sum. 
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We  cannot  follow  counsel  for  the  plaintifif  in  error  through 
the  examination  of  all  the  cases,  both  in  England  and  this 
country,  which  his  commendable  research  has  enabled  him  to 
place  upon  the  brief.  In  the  English  courts  the  decisions  have 
in  the  main  grown  out  of  coal  taken  from  the  mine,  and  in 
such  cases  the  principle  seems  to  be  established  in  those  courts, 
that  when  suit  is  brought  for  the  value  of  the  coal  so  taken, 
and  it  has  been  the  result  of  an  honest  mistake  as  to  the  true 
ownership  of  the  mine,  and  the  taking  was  not  a  wilful  tres- 
pass, the  rule  of  damages  is  the  value  of  the  coal  as  it  was  in 
the  mine  before  it  was  disturbed,  and  not  its  value  when  dug 
out  and  delivered  at  the  mouth  of  the  mine.  {Martin  v.  Por- 
ter, 5  Mee.  &  W.  351 ;  Morgan  v.  Powell,  3  Ad.  &  E.  (IS'.  S.) 
278;  Wood  v.  Morewood,  3  id.  440;  Hilton  \.  Woods,  Law 
Kep.  4  Eq.  432 ;  Jegon  v.   Vivian,  Law  Rep.  6  Ch.  App.  742.) 

The  doctrine  of  the  English  courts  upon  this  subject  is 
probably  as  well  stated  by  Lord  Hatherley  in  the  House  of 
Lords,  in  the  case  of  Livingstone  v.  Pawyards  Coal  Co.,  5  App. 
Cas.  25,  as  anywhere  else.  He  said :  "  There  is  no  doubt  that 
if  a  man  furtively,  and  in  bad  faith,  robs  his  neighbor  of  his 
property,  and  because  it  is  underground  is  probably  for  some 
little  time  not  detected,  the  court  of  equity  in  this  country 
will  struggle,  or  I  would  rather  say,  will  assert  its  authority 
to  punish  the  fraud  by  fixing  the  person  with  the  value  of 
the  whole  of  the  property  which  he  has  so  furtively  taken, 
and  making  him  no  allowance  in  respect  of  what  he  has  so 
done,  as  would  have  justly  been  made  to  him  if  the  parties 
had  been  working  |ay  agreement."  But  "when  once  we 
arrive  at  the  fact  that  an  inadvertance  has  been  the  cause  of 
the  misfortune,  then  the  simple  course  is  to  make  every  just 
allowance  for  outlay  on  the  part  of  the  person  who  has  so 
acquired  the  property,  and  to  give  back  to  the  owner,  so  far 
as  is  possible  under  the  circumstances  of  the  case,  the  full 
value  of  that  Avhich  cannot  be  restored  to  him  in  specieP 

There  seems  to  us  to  be  no  doubt  that  in  the  case  of  a  wil- 
ful trespass,  the  rule  as  stated  above  is  the  law  of  damages 
both  in  England  and  in  this  country,  though  in  some  of  the 
state  courts  the  milder  rule  has  been  applied  even  in  this 
class  of  cases.     Such  are  some  that  are  cited  from  "Wisconsin. 
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( Weymouth  v.  Chicago  &  Northwestern  Railway  Co.,  17  "Wis. 
550  ;  Single  v.  Schneider,  24  id.  299.) 

On  the  other  hand,  the  weight  of  authority  in  this  country^ 
as  well  as  in  England  favors  the  doctrine  that  where  the  tres- 
pass is  the  result  of  inadvertance  or  mistake,  and  the  wrong 
was  not  intentional,  the  value  of  the  property  when  first  talien 
must  govern ;  or  if  the  conversion  sued  for  was  after  value 
had  been  added  to  it  by  the  work  of  the  defendant,  he  should 
be  credited  with  this  addition. 

Winchester  v.  Craig,  33  Mich.  205,  contains  a  full  examina- 
tion of  the  authorities  on  the  point.  {Heard  v.  James,  49  Miss. 
236 ;  Baler  v.  Wheeler,  8  Wend.  (N.  Y.)  505  ;  Baldwin  v.  Por- 
ter, 12  Conn.  484.) 

"While  these  principles  are  suflBcient  to  enable  us  to  fix  a 
measure  of  damages  in  both  classes  of  torts  where  the  original 
trespasser  is  defendant,  there  remains  a  third  class,  where  a 
purchaser  from  him  is  sued,  as  in  this  case,  for  the  conversion 
of  the  property  to  his  own  use.  In  such  case,  if  the  first  taker 
of  the  property  were  guilty  of  no  wilful  wrong,  the  rule  can 
in  no  case  be  more  stringent  against  the  defendant  who  pur- 
chased of  him  than  against  his  vendor. 

But  the  case  before  us  is  one  where,  by  reason  of  the  wilful 
wrong  of  the  party  who  committed  the  trespass,  he  was  liable, 
under  the  rule  we  have  supposed  to  be  established,  for  the 
value  of  the  timber  at  Depere  the  moment  before  he  sold  it, 
and  the  question  to  be  decided  is  whether  the  defendant  who 
purchased  it  then  witli  no  notice  that  the  property  belonged 
to  the  United  States,  and  with  no  intention  to  do  wrong,  must 
respond  by  the  same  rule  of  damages  as  his  vendor  should  if 
he  had  been  sued. 

It  seems  to  me  that  he  must.  The  timber  at  all  stages  of 
the  conversion  was  the  property  of  plaintiff.  Its  purchase 
by  defendant  did  not  divest  the  title  nor  the  right  .of  posses- 
sion. The  recovery  of  any  sum  whatever  is  based  upon  that 
proposition.  This  right,  at  the  moment  preceding  the  pur- 
chase by  defendant  at  Depere,  was  perfect,  with  no  right  in 
any  one  to  set  up  a  claim  for  work  and  labor  bestowed  on  it  by 
the  wrong-doer.  It  is  also  plain  that  by  purchase  from  the 
wrong-doer  defendant  did  not  acquire  any  better  title  to  the 
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property  than  his  vendor  had.  It  is  not  a  case  where  an  in- 
nocent purchaser  can  defend  himself  under  that  plea.  If  it 
were,  he  would  be  liable  to  no  damages  at  all,  and  no  recovery 
could  be  had.  On  the  contrary,  it  is  a  case  to  which  the  doc- 
trine of  caveat  emptor  applies,  and  hence  the  right  of  recovery 
in  plaintiff. 

On  what  ground,  then,  can  it  be  maintained  that  the  right 
to  recover  against  him  should  not  be  just  what  it  was  against 
his  vendor  the  moment  before  he  interfered  and  acquired  pos- 
session? If  the  case  were  one  which  concerned  additional 
value  placed  upon  the  property  by  the  work  or  labor  of  the 
defendant  after  he  had  purchased,  the  same  right  might  be 
applied  as  in  case  of  the  inadvertent  trespasser. 

But  here  he  has  added  nothing  to  its  value.  He  acquired 
possession  of  property  of  the  United  States  at  Depere,  which, 
at  that  place,  and  in  its  then  condition,  is  worth  $850,  and  he 
wants  to  satisfy  the  claim  of  the  government  by  the  payment 
of  $60.  He  founds  his  right  to  do  this,  not  on  the  ground 
that  anything  he  has  added  to  the  property  has  increased  its 
value  by  the  amount  of  the  difference  between  these  two  sums, 
but  on  the  proposition  that  in  purchasing  the  property  he  pur- 
chased of  the  wrong-doer  a  right  to  deduct  what  the  labor  of 
the  latter  had  added  to  its  value. 

If,  as  in  the  case  of  an  unintentional  trespasser,  such  right 
existed,  of  course  defendant  would  have  bought  it  and  stood 
in  his  shoes ;  but  as  in  the  present  case,  of  an  intentional  tres- 
f  passer,  who  had  no  such  right  to  sell,  the  defendant  could  pur- 
chase none, 

Such  is  the  distinction  taken  in  the  Roman  law  as  stated 
in  the  Institutes  of  Justinian,  Lib.  II.  Tit.  I.  sec.  34. 

After  speaking  of  the  painting  by  one  man  on  the  tablet 
of  another,  and  holding  it  to  be  absurd  that  the  work  of  an 
Apelles  or  Parrhasius  should  go  without  compensation  to  the 
owner  of  a  worthless  tablet,  if  the  painter  had  possession  fairly, 
he  says,  as  translated  by  Dr.  Cooper :  "  But  if  he,  or  any 
other,  shall  liave  taken  away  the  tablet  feloniously,  it  is  evi- 
dent that  tiie  owner  may  prosecute  by  action  of  theft." 

The  case  of  Nenhitt  v.  .S";!.  Paul  Lumber  Co.,  21  Minn.  491, 
is  directly  in  point  here.     The  Supreme  Court  of  Minnesota 
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says:  "The  defendant  claims  that  because  they  (the  logs) 
were  enhanced  in  value  by  the  labor  of  the  original  wrong- 
doer in  cutting  them,  and  the  expense  of  transporting  them  to 
Anoka,  the  plaintiff  is  not  entitled  to  recover  the  enhanced 
value ;  that  is,  that  he  is  not  entitled  to  recover  the  full  value 
at  the  time  and  place  of  conversion."  That  was  a  case,  like 
this,  where  the  defendant  was  the  innocent  purchaser  of  the 
logs  from  the  wilful  wrong-doer,  and  where^  as  in  this  case, 
the  transportation  of  them  to  a  market  was  the  largest  item 
in  their  value  at  the  time  of  conversion  by  defendant ;  but  the 
court  overruled  the  proposition  and  affirmed  a  judgment  for 
the  value  at  Anoka,  the  place  of  sale. 

To  establish  any  other  principle  in  such  a  case  as  this  would 
be  very  disastrous  to  the  interest  of  the  public  in  the  immense 
forest  lands  of  the  government.  It  has  long  been  a  matter  of 
complaint  that  the  depredations  on  these  lands  are  rapidly  de- 
stroying the  finest  forests  in  the  world.  Unlike  the  individual 
owner,  who,  by  fencing  and  vigilant  attention,  can  protect  his 
valuable  trees,  the  government  has  no  adequate  defence  against 
this  great  evil.  Its  liberality  in  allowing  trees  to  be  cut  on  its 
land  for  mining,  agricultural  and  other  specified  uses  has  been 
used  to  screen  the  lawless  depredator  who  destroys  and  sells 
for  profit. 

To  hold  that  when  the  government  finds  its  own  property 
in  hands  but  one  remove  from  these  wilful  trespassers,  and 
asserts  its  right  to  such  property  by  the  slow  processes  of  the 
law,  the  holder  can  set  up  a  claim  for  the  value  which  has  been 
added  to  the  property  by  the  guilty  party  in  the  act  of  cutting 
down  the  trees  and  removing  the  timber,  is  to  give  encourage- 
ment and  reward  to  the  wrong-doer,  by  providing  a  safe  mar- 
ket for  what  he  has  stolen  and  compensation  for  the  labor  he 
has  been  compelled  to  do  to  make  his  theft  effectual  and  profit- 
able. 

"We  concur  with  the  Circuit  Judge  in  this  case,  and  the  judg- 
ment of  the  Circuit  Court  is 

Affirmed.^ 

1  The  recovery  of  interest  upon  damages  in  tort  actions  is  discussed  in 
Wilson  V.  Troy,  135  N.  Y.  105,  18  L.  E.  A.  449. 
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JOINT  WRONG-DOERS. 

LOVEJOY  V.  MUEEAY. 
(3  Wall.  1.  — 1865.) 

Mr.  Hutchins  for  plaintiffs  in  error. 

Mr.  Ball  contra. 

Me.  Justice  Millee  delivered  the  opinion  of  the  court : 

The  record  before  us  raises  three  questions,  all  of  which  de- 
pend upon  the  principles  of  the  common  law  exclusively  for 
their  solution. 

We  will  consider  them  in  the  order  in  which  they  naturally 
arose  on  the  trial,  and  in  which  also  they  have  been  argued. 

1.  Did  the  defendants,  in  giving  a  bond  of  indemnity  to  the 
sheriff,  thereby  become'liable  as  joint  trespassers  with  him  in 
the  proceedings  under  the  attachment  ? 

*  *  *     .  *  * 

The  first  question  must,  therefore,  be  answered  in  the  affirm- 
ative. 

2.  Did  the  plaintiff,  by  suing  Hayden,  the  sheriff,  alone,  re- 
covering judgment  for  about  $6000,  and  receiving  from  him 
$830  on  the  said  judgment,  thereby  preclude  himself  from 
maintaining  this  suit  against  these  defendants  for  the  same 
trespass  ?  Is  the  judgment,  or  the  judgment  and  part  payment, 
in  that  case  a  bar  to  this  action  ? 

Parke,  Baron,  in  the  case  of  King  v.  Hoare,  13  M.  &  W.  502, 
speaking  in  reference  to  the  same  proposition  in  its  application 
to  actions  on  joint  contracts,  says,  in  1846,  that  it  is  remarkable 
that  the  question  should  never  have  been  decided  in  England. 
It  is  equally  remarkable  that  the  proposition  here  presented 
should  be  an  open  question  at  this  day. 

The  faithful  and  exhausting  research  of  counsel,  in  this  case, 
shows  that  there  are  conflicting  authorities,  not  only  on  the 
main  proposition,  but  on  several  incidental  and  collateral  points 
closely  connected  with  it.  Two  propositions,  however,  seem 
to  be  conceded  by  all  the  authorities,  which  bear  with  more 
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or  less  force  upon  the  main  question,  a'nd  which  may  as  well 
be  stated  here. 

1.  That  persons  engaged  in  committing  the  same  trespass 
are  joint  and  several  trespassers,  and  not  joint  trespassers  ex- 
clusively. Like  persons  liable  on  a  joint  and  several  contract, 
they  may  all  be  sued  in  one  action  ;  or  one  may  be  sued  alone, 
and  cannot  plead  the  nonjoinder  of  the  others,  in  abatement ; 
and  so  far  is  the  doctrine  of  several  liability  carried,  that  the 
defendants,  where  more  than  one  are  sued  in  the  same  action, 
may  sever  in  their  pleas,  and  the  jury  may  find  several  verdicts, 
and  on  several  verdicts  of  guilty  may  assess  different  sums  as 
damages. 

2.  That  no  matter  how  many  judgments  may  be  obtained 
for  the  same  trespass,  or  what  the  varying  amounts  of  those 
judgments,  the  acceptance  of  satisfaction  of  any  one  of  them 
by  the  plaintiff  is  a  satisfaction  of  all  the  others,  except  the 
costs,  and  is  a  bar  to  any  other  action  for  the  same  cause. 

In  the  latest  English  case  upon  the  principal  question, 
namely,  Buckland  v.  Johnson,  15  C.  B.  145,  Jervis,  Ch.  J.,  holds 
the  former  judgment  against  the  son,  althougli  fruitless,  to  be 
a  bar  to  the  second  suit  against  the  father  for  the  same  goods, 
upon  the  ground  that  by  the  former  judgment  the  property 
in  the  goods  was  vested  in  the  defendant  in  the  action.  As 
this  is  the  latest  cause  in  the  Enghsh  courts  which  expressly 
decides  the  point,  it  may,  perhaps,  be  received  as  the  English 
doctrine.  But  this  concession  must  be  made  with  some  hesi- 
tation in  view  of  opinions  expressed  in  other  cases  decided  in 
the  same  country.  In  the  very  case  in  which  that  judgment 
is  rendered,  the  chief  justice  takes  occasion  to  correct  what  he 
supposes  to  be  an  erroneous  statement  of  Tindal,  Ch.  J.,  in 
Cooper  V.  Shepherd,  to  the  effect,  "that  according  to  the  doc- 
trine of  the  cases  which  were  cited  in  argument  by  a  former 
recovery  in  trover  and  payment  of  damages,  the  plaintiff's 
right  of  property  vests  in  the  defendant  in  that  action." 

It  was,  therefore,  the  opinion  of  Ch.  J.  Tindall,  t\ia.t  payment 
of  the  dam,ages  recovered  is  essential  to  vest  the  property  in 
defendant,  and  this  only  a  few  years  before  the  case  of  Johnson 
V.  Buckland  was  decided.  That  case  was  decided  in  1854-.  and 
mainly  on  the  "authority  of  Brown  v.  Wootton,  reported   in 
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Yelverton,  as  also  by  Croke,  J.  The  reason  for  the  decision, 
as  given  by  Popham,  Ch.  J.,  is  thus  stated  in  the  latter  book: 
"  In  the  cause  of  action  being  against  divers  for  which  dam- 
ages uncertain  are  recoverable,  and  the  plaintiff  having 
judgment  against  one  person  for  damages  certain,  that  which 
was  uncertain  before,  is  reduced  in  rem  judicatum,  and  to 
certainty,  which  takes  away  the  action  against  others."  If 
the  only  object,  or  indeed  the  principal  object,  in  obtaining  a 
judgment  in  trespass,  was  to  render  certain  the  extent  of 
plaintiff's  injuries,  or  the  amount  of  damages  which  would 
compensate  for  those  injuries,  we  might  be  able  to  comprehend 
the  force  of  this  logic.  But  as  it  is  the  purpose  of  the  law, 
and  the  main  purpose  for  which  courts  of  justice  are  instituted, 
to  procure  satisfaction  for  those  injuries,  we  do  not  see  the 
sequence  in  the  reasoning  of  the  learned  judge. 

Brown  V.  Wootton  was  decided  in  Trinity  Term,  3  James  I. 
Prior  to  that  time,  the  law  had  been  thought  to  be  the  other 
way.  In  ClaxtonY.  Swift,  2  Show.  494,  Shower  said  "it  was 
never  pretended,  until  the  case  of  Brown  v.  Wootton,  that  a 
bare  judgment  should  be  a  bar." 

In  Coolce  v.  Jenner,  reported  by  Hobart,  and  which  was  in 
Trinity  Term,  12  James  I  (only  nine  years  after  Brown  v. 
Wootton),  the  question  arose  on  the  release  of  one  joint  tres- 
passer, which  was  held  to  be  a  bar  to  a  suit  against  the  other, 
on  the  ground  that  it  was  equivalent  to  satisfaction;  yet  the 
language  of  the  report  leaves  a  strong  impression  that  it  was 
the  opinion  of  the  court  that  several  judgments  might  be  had, 
and  that  only  satisfaction,  or  its  equivalent,  would  bar  pro- 
ceedings against  all  who  were  liable.  And  the  case  of  Corhett 
V.  Barnes,  cited  from  Sir  W.  Jones  (time  of  Charles  the  First), 
Avhich  was  an  audita  querela,  while  it  holds  that  only  one  sat- 
isfaction can  be  had,  implies  clearly  that  several  judgments 
may  be  rendered  against  joint  trespassers.  Indeed,  that  very 
case  was  where  one  judgment  had  been  rendered  in  the  King's 
Eench  against  one,  and  in  the  Common  Pleas  against  three 
others,  for  the  same  trespass. 

These  cases  show  that,  after  as  well  as  before  the  case  of 
Brown  V.  Wootton,,  the  law  was  supposed,  by  some  of  the 
ablest  judges   in   England,   to   be  otherwise   than    what   it 


CH.  v.]  LOVEJOY  V.  MURRAY.  '  253 

decides ;  and  we  know  of  no  case  in  which  it  was  followed  in 
England  as  implicit  authority,  until  BuoTcland  v.  Johnson, 
in  1854. 

The  rule  in  that  case  has  been  defended  on  two  grounds, 
and  on  one  or  both  of  these  it  must  be  sustained,  if  at  all. 
The  first  of  these  is,  that 'the  uncertain  claim  for  damages 
before  judgment  has,  by  the  principle  of  transit  in  rem  judi- 
catum,  become  merged  into  a  judgment  which  is  of  a  higher 
nature.  This  principle,  however,  can  only  be  applicable  to 
parties  to  the  judgment ;  for  as  to  the  other  parties  who  may 
be  liable,  it  is  not  true  that  plaintiff  has  acquired  a  security  of 
any  higher  nature  than  he  had  before.  Nor  has  he,  as  to 
them,  been  in  anywise  benefited  or  advanced  towards  procur- 
ing satisfaction  for  his  damages,  by  such  judgment. 

This  is  now  generally  admitted  to  be  the  true  rule  on  this 
subject,  in  cases  of  persons  jointly  and  severally  liable  on  con- 
tracts ;  and  no  reason  is  perceived  why  joint  trespassers  should 
be  placed  in  a  better  condition.  As  remarked  by  Lord  Ellen- 
borough,  in  Drake  v.  Mitchell,  3  East,  258,  "A  judgment 
recovered  in  any  form  of  action,  is  still  but  a  security  for  the 
original  cause  of  action,  until  it  be  made  productive  in  satis- 
faction to  the  party ;  and,  therefore,  till  then,  it  cannot  operate 
to  change  any  other  collateral  concurrent  remedy  which  the 
party  may  have." 

The  second  ground  on  which  the  rule  is  defended  is,  that  by 
the  judgment  against  one  joint  trespasser,  the  title  of  the  prop- 
erty concerned  is  vested  in  the  defendant  in  that  action,  and 
therefore  no  suit  can  afterwards  be  maintained  by  the  former 
owner  for  the  value  of  that  property,  or  for  any  injury  done 
to  it. 

This  principle  can  have  no  application  to  trespassers  against 
the  person,  nor  to  injuries  to  property,  real  or  personal,  unac- 
companied by  conversion  or  change  of  possession.  Nor  is  the 
principle  admitted  in  regard  to  conversions  of  personal  prop- 
erty. Prior  to  Brown  v.  Wootton,  the  English  doctrine  seems 
to  have  been  the  other  way,  as  shown  by  Kent  (2  Kent,  388), 
in  his  Commentaries,  referring  to  Shepherd's  Touchstone, 
Title  "  Gift  "  and  Jenkins,  p.  109,  case  88. 

We  have  thus  far  confined  ourselves  to  the  examination  of 
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the  English  authorities,  and  the  principles  discussed  in  them, 
and  we  are  forced  to  the  conclusion  that  even  at  this  day  the 
doctrine  there  is  neither  well  settled  nor  placed  on  any  satis- 
factory ground. 

In  turning  our  attention  to  the  American  cases,  we  have 
been  able  to  find  but  two  in  which*  the  point  directly  in  issue 
has  been  ruled  in  favor  of  the  bar  of  the  former  judgment; 
although  there  are  some  other  cases  which  hold  that  the  right 
of  property  is  transferred  by  the  judgment.  The  first  of  these 
two  cases  is  Wilkes  v.  Jackson,  2  Hen.  &  M.  355.  This  was 
an  early  case  in  the  Court  of  Appeals  in  Virginia,  which  seems 
to  have  passed  without  much  consideration,  and  was  mainly 
rested  on  the  judgment  of  the  same  court  in  a  former  case, 
which  does  not  appear  to  sustain  it. 

The  other  is  the  Rhode  Island  case  of  Hunt  v.  Bates,  7 
R.  I.  217.  It  is  a  very  recent  case,  decided  in  1862;  but  the 
absence  of  any  other  reasoning  than  a  mere  recapitulation  of 
the  English  cases,  and  the  remark  that  upon  their  authority 
the  court  is  obliged  to  rest  its  decision,  deprives  it  of  any  other 
weight  than  what  should  be  attached  to  those  cases.  This  we 
have  already  considered. 

In  addition  to  this,  it  has  been  decided  in  South  Carolina  and 
Pennsylvania,  that  the  recovery  of  a  judgment  for  the  value 
of  the  goods  converted,  transfers  the  title  to  the  defendant. 
{Rogers  v.  Moore,  1  Rice,  60 ;  Floyd  v.  Brown,  1  Rawle,  121.) 

On  the  other  hand  in  the  case  of  Livingston  v.  Bishop, 
1  John,  290,  in  the  Supreme  Court  of  New  York,  in  1806, 
Kent,  Ch.  J.,  overrules  Brown  v.  Wootton,  and  holds  that  judg- 
ment alone  is  not  a  bar. 

In  Sheldon  v.  Kihbe,  3  Conn.  214,  decided  in  1819,  in  the 
Supreme  Court  of  Connecticut,  the  court,  by  Hosmer,  Ch.  J., 
enters  into  an  elaborate  examination  of  the  authorities,  and  a 
full  consideration  of  the  question  on  principle,  and  lays  down 
the  doctrine  that  neither  a  judgment,  nor  the  taking  of  the 
body  of  the  defendant  in  execution,  will  bar  a  second  action 
against  a  co-trespasser.  Nothing.short  of  satisfaction  or  release 
can  have  that  effect. 

In  Sanderson  v:  Caldwell,  2  Aiken,  195,  in  the  Supreme 
Court  of  Vermont,  in  1826,  it  is  held  that  neither  judgment, 
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nor  issuing  execution,  nor  anything  short  of  satisfaction  is  a 
bar  to  a  second  suit  brought  against  another  joint  trespasser. 

Osterhoitt  v.  Roberts,  8  Cow.  43,  a  year  later,  in  the  Supreme 
Court  of  JSTew  York,  was  a  plea  that  defendant's  son  had  been 
sued,  had  a  judgment  rendered  against  him,  and  had  been 
taken  in  execution  and  imprisoned  sixty  days  for  the  same 
trespass.  Yet  the  plea  was  held  bad.  The  trespass  was  for 
taking  a  watch. 

In  Elliott  V.  Porter,  5  Dana,  299,  Robertson,  Ch.  J.,  of  the 
Court  of  Appeals  of  Kentucky,  examines  the  whole  subject 
fully,  both  on  principle  and  authority,  and  holds  that  the  first 
judgment  is  no  bar,  and  that  the  title  to  the  property  does  not 
pass  by  judgment  in  trespass  or  trover.  This  case  is  affirmed 
by  the  same  court,  in  Sharp  v.  Gray,  5  B.  M.  4. 

Blann  v.  Cochern,  in  Alabama,  20  Ala.  320,  was  an  action 
of  trespass.  The  defendant  pleaded  a  former  recovery  against 
a  co-trespasser,  and  payment  of  the  judgment  and  costs  so 
recovered,  to  the  clerk  of  the  court.  But  the  plea  was  held 
bad,  because  it  was  not  averred  that  it  was  accepted  by  the 
plaintiff. 

In  Knott  V.  Cunningham,  2  Sneed,  204,  the  Supreme  Court 
of  Tennessee  held  tliat  a  former  judgment  against  one  tort- 
feasor, was  no  bar  to  a  suit  against  another,  for  the  same  tort, 
without  satisfaction. 

In  Page  v.  Freeman,  19  Mo.  421,  the  Supreme  Court  of 
Missouri  held  the  same  doctrine. 

InFloydy.  Browne,  1  Eawle,  125,  Gibson,  Ch.  J.,  of  Pennsyl- 
vania, while  holding  that  after  a  judgment  in  trover  against 
two  trespassers  without  satisfaction,  plaintiff  cannot  bring  as- 
sumpsit against  another  trespasser,  uses  this  language  :  "  A 
plaintiff  is  not  compelled  to  elect  between  actions  that  are 
consistent  with  each  other.  Separate  actions  against  a  num- 
ber who  are  severally  liable  for  the  same  thing,  or  against 
the  same  defendant  on  distinct  securities  for  the  same  debt 
or  duty,  are  concurrent  remedies.  Trespass  is,  in  its  nature, 
joint  and  several,  and  in  separate  actions  against  joint  tres- 
passers being  consistent  with  each  other,  nothing  but  satisfac- 
tion by  one  will  discharge  the  rest."  Trover  and  assumpsit, 
however,  he  holds  to  be  inconsistent  remedies. 
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If  we  turn  from  this  examination  of  adjudged  cases,  which 
largely  preponderate  in  favor  of  the  doctrine  that  a  judgment, 
without  satisfaction,  is  no  bar,  to  look  at  a  question  in  the 
light  of  reason,  that  doctrine  commends  itself  to  us  still  more 
strongly.  The  whole  theory  of  the  opposite  view  is  based 
upon  technical,  artificial  and  unsatisfactory  reasoning. 

"We  have  already  stated  the  only  two  principles  upon  which 
it  rests.  We  apprehend,  that  no  sound  jurist  would  attempt, 
at  this  day,  to  defend  it  solely  on  the  ground  of  transit  in  rem 
judicatum.  For  while  this  principle,  as  that  other  rule,  that 
no  man  shall  be  twice  vexed  for  the  same  cause  of  action,  may 
well  be  applied  in  the  case  of  a  second  suit  against  the  same 
trespasser,  we  do  not  perceive  its  force  when  applied  to  a  suit 
brought  for  the  first  time  against  another  trespasser  in  the 
same  matter. 

In  reference  to  the  doctrine  that  judgment  alone  vests  the 
title  of  the  property  converted,  in  the  defendant,  we  have  seen 
that  it  is  not  sustained  by  the  weight  of  authorities  in  this 
country.  It  is  equally  incapable  of  being  maintained  on  prin- 
ciple. 

The  property  which  was  mine,  has  been  taken  from  me  by 
fraud  or  violence.  In  order  to  procure  redress,  I  must  sue  the 
wrong-doer  in  a  court  of  law.  But,  instead  of  getting  justice 
or  remedy,  I  am  told  that  by  the  very  act  of  obtaining  a  judg- 
ment—  a  decision  that  I  am  entitled  to  the  relief  I  ask  —  the 
property,  which  before  was  mine,  has  become  that  of  the  man 
who  did  me  the  wrong.  In  other  words,  the  law,  without 
having  given  me  satisfaction  for  my  wrong,  takes  from  me 
that  which  was  mine,  and  gives  it  to  the  wrong-doer.  It  is 
sufficient  to  state  the  proposition  to  show  its  injustice. 

It  is  said  that  the  judgment  represents  the  price  of  the 
property,  and  as  plaintiff  has  the  judgment,  the  defendant 
should  have  the  property.  But  if  the  judgment  does  represent 
tiie  price  of  the  goods,  does  it  follow  that  the  defendant  shall 
have  the  property  before  he  has  paid  that  price  ?  The  pay- 
ment of  the  price  and  the  transfer  of  the  property  are,  in  the 
ordinary  contract  of  sale,  concurrent  acts. 

But  in  all  such  cases,  what  has  the  defendant  in  such  second 
suit  done  to  discharge  himself  from  the  obligation  which  the 
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law  imposes  upon  him,  to  make  compensation  ?  His  liability 
must  remain,  in  morals  and  on  principle,  until  he  does  this. 
The  judgment  against  his  co-trespasser  does  not  affect  him  so 
as  to  release  him  on  any  equitable  consideration.  It  may  be 
said  that  neither  does  the  satisfaction  by  his  co-trespasser,  or  a 
release  to  his  co-trespasser  do  this ;  and  that  is  true.  But 
when  the  plaintiff  has  accepted  satisfaction  in  full  for  the 
injury  done  him,  from  whatever  source  it  may  come,  he  is  so 
far  affected  in  equity  and  good  conscience,  that  the  law  will 
not  permit  him  to  recover  again  for  the  same  damages.  But 
it  is  not  easy  to  see  how  he  is  so  affected,  until  he  has  received 
full  satisfaction,  or  that  which  the  law  must  consider  as  such. 

We  are,  therefore,  of  opinion  that  nothing  short  of  satisfac- 
tion, or  its  equivalent,  can  make  good  a  plea  of  former  judg- 
ment in  trespass,  offered  as  a  bar  in  an  action  against  another 
joint  trespasser,  who  was  not  party  to  the  first  judgment. 

The  second  question  must,  therefore,  be  answered  in  the 
negative. 

*  *  *  *  * 

Affirmed,  with  costs. 


CONTRIBUTION  AMONG    WRONG-DOERS. 

Aemsteong  County  v.  Claeion  County. 

(66  Pa.  St.  218.  — 1870.) 

K  Mechling,  Gr.  W.  Lathey  and  D.  Barclay  for  plaintiff  in 
error. 

W.  L.  Corbett  for  defendant  in  error. 

Eead,  J.  The  bridge  across  Ked  Bank  Creek,  between  the 
counties  of  Armstrong  and  Clarion,  at  the  place  known  as  the 
Eockport  Mills,  was  a  county  bridge,  maintained  and  kept  in 
repair  at  the  joint  and  equal  charge  of  both  counties.  Whilst 
John  A.  Humphreys  was  crossing  the  bridge  it  fell  and  he  was. 
severely  injured ;  he  brought  suit  for  damages  against  the 
17 
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county  of  Armstrong ;  and  on  the  trial,  imder  the  charge  of 
the  court,  there  was  a  verdict  for  the  defendant.  This  was 
reversed  on  writ  of  error  (6  P.  F.  Smith,  204) ;  and  upon  a 
second  trial  there  was  a  verdict  for  the  plaintiff  for  $1100 
damages,  on  which  judgment  was  entered.  This  judgment, 
with  interest  and  costs,  was  paid  by  Armstrong  county,  and 
the  present  suit  is  to  recover  contribution  from  Clarion  county. 
On  the  trial  the  learned  judge  nonsuited  the  plaintiff  on  the 
ground  that  one  of  two  joint  wrong-doers  cannot  have  contri- 
bution from  the  other. 

The  commissioners  of  the  two  counties  had  examined  the 
bridge  in  the  summer  and  ordered  some  repairs,  which  were 
made.  There  can  be  little  doubt  that  morally  Clarion  county 
Avas  bound  to  pay  one-half  of  the  sum  recovered  from  and  paid 
by  Armstrong  county,  and  the  question  is,  does  not  the  law 
make  the  moral  obligation  a  legal  one  ?  Merriweather  v. 
Nixon,  8  Term  R.  186,  the  leading  case  on  the  subject,  was 
of  a  joint  injury  to  real  estate,  and  for  the  joint  conversion  of 
personal  property,  being  machinery  in  a  mill.  In  Colhurn  v. 
Patmore,  1  Cr.  M.  &  E.  73,  the  proprietor  of  a  newspaper, 
Avho,  for  a  libel  published  in  it,  was  subjected  to  a  criminal 
information,  convicted  and  fined,  sought  to  recover  from  his 
editor,  who  was  the  author  of  the  libel,  the  expenses  which  he 
had  incurred  by  bis  misfeasance;  Lord  Lyndhurst  said:  "I 
know  of  no  case  in  which  a  person  who  has  committed  an  act 
declared  by  the  law  to  be  criminal,  has  been  permitted  by  the 
law  to  recover  compensation  against  a  person  who  has  acted 
jointly  with  him  in  the  commission  of  the  crime." 

So  in  Arnold  v.  Clifford,  2  Sumner,  238,  it  was  held,  a 
promise  to  indemnify  the  publisher  of  a  libel  is  void.  "  No 
one,"  said  Judge  Story,  "  ever  imagined  that  a  promise  to 
pay  for  the  poisoning  of  another  was  capable  of  being  enforced 
in  a  court  of  justice." 

In  Miller  v.  Fenton,  11  Paige,  18,  the  wrong-doers  were  two 
of  the  officers  of  a  bank,  who  had  fraudulently  abstracted  its 
funds,  and  of  course  there  could  be  no  contribution  between 
■  criminals.  In  the  case  of  The  Attorney  General  v.  ^Yilson,  4 
.Jurist,  1174,  cited  in  the  above  case  by  the  chancellor,  and 
;also  reported  in  1  Craig  &  Phillips,  1,  where  it  was  contended 


CH.  v.]  ARMSTRONG  COUNTY  v.   CLARION  COUNTY.  259 

that  all  the  persons  charged  with  the  breach  of  trust  should 
be  made  parties,  Lord  Cottenham  said  :  "  In  cases  of  this  kind 
where  the  liability  arises  from  the  wrongful  act  of  the  parties, 
each  is  liable  for  all  the  consequences,  and  there  is  no  contri- 
bution between  them,  and  each  case  is  distinct,  depending 
upon  the  evidence  against  each  party.  It  is  therefore  not 
necessary  to  make  all  parties  who  may  more  or  less  have 
joined  in  the  act  complained  of."  Seddon  v.  Conneli,  10 
Simons,  81,  is  to  the  same  effect. 

In  Story  on  Partnership,  sec.  220,  after  speaking  of  the 
general  rule  that  there  is  no  contribution  between  wrong- 
doers, the  author  says :  "  But  the  rule  is  to  be  understood  ac- 
cording to  its  true  sense  and  meaning,  which  is,  where  the  tort 
is  a  known  meditated  wrong,  and  not  where  the  party  is  act- 
ing  under  the  supposition  of  the  entire  innocence  and  propriety 
of  the  act,  and  the  tort  is  merely  one  by  construction,  or  infer- 
ence of  law.  In  the  latter  case,  although  not  in  the  former, 
there  may  be  and  properly  is,  a  contribution  allowed  by  law 
for  such  payments  and  expenses  between  constructive  wrong- 
doers, whether  partners  or  not."  The  case  of  Adamson  v. 
Jarvis,  cited  by  the  learned  commentator,  is  in  4  Bing.  &&,  in 
which  Lord  Chief  Justice  Best,  after  noticing  Merriweather  v. 
Nixon,  says  :  "  The  case  of  Phillips  v.  Biggs,  Hardress,  164  " 
(which  was  on  the  equity  side  of  the  Exchequer),  "  was  never 
decided ;  but  the  Court  of  Chancery  seemed  to  consider  the 
case  of  two  sheriffs  of  Middlesex,  where  one  had  paid  the 
damages  in  an  action  for  an  escape,  and  sued  the  other  for 
contribution,  as  like  the  case  of  two  joint  obligors." 

"  From  the  inclination  of  the  court  in  this  last  case,  and  from 
the  concluding  part  of  Lord  Kenyon's  judgment  in  Merri- 
weather V.  Nixon,  and  from  reason,  justice  and  sound  policy, 
the  rule  that  wrong-doers  cannot  have  redress  or  contribution 
against  each  other  is  confined  to  cases  where  the  person  seek- 
ing redress  must  be  presumed  to  have  known  he  was  doing  an 
unlawful  act." 

In  Betts  V.  GiMins,  2  Ad.  &  E.  57,  Lord  Denman  said : 
"  The  case  of  Merriweather  v.  Nixon,  8  T.  E.  186,  seems  to 
me  to  have  been  strained  beyond  what  the  decision  will  bear — • 
the  present  case  is  an  exception  to  the  general  rule.     The  gen- 
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eral  rule  is,  that  between  wrong-doers  there  is  neither  indem- 
nity nor  contribution.  The  exception  is  where  the  act  is  not 
clearly  illegal  in  itself,  and  Merriweather  v.  Nixon,  8  T.  E. 
186,  was  only  a  refusal  of  ai  rule  nisi."  "In  Adamson  v. 
Jarvis,  4  Bing.  66,  we  have  the  observations  of  a  learned 
person  familiar  with  commercial  law." 

A  promise  to  indemnify  against  an  act  not  known  to  the 
promisee  at  the  time  to  be  unlawful  is  valid.  {Coventry  v. 
Barton,  17  Johns.  142 ;  Stone  v.  Ilooher,  9  Cow.  154.) 

In  Pearson  v.  Skelton,  1  Mee.  &  Wels.  604,  where  one  stage- 
coach proprietor  had  been  sued  for  the  negligence  of  a  driver, 
and  damages  had  been  recovered  against  him,  which  he  had 
paid,  and  he  sought  contribution  from  another  of  the  propri- 
etors, it  was  held  that  the  rule  there  is  no  contribution  between 
joint  tort-feasors,  does  not  apply  to  a  case  where  the  party 
seeking  contribution  was  a  tort-feasor  only  by  inference  of 
law,  but  is  confined  to  cases  where  it  must  be  presumed  that 
the  party  knew  he  was  committing  an  unlawful  act.  The 
same  doctrine  was  maintained  in  Wooley  v.  JBatte,  2  C.  &  P. 
417. 

These  cases  have  been  followed  in  this  court  in  HorhacKs 
Adminisi/rators  \ .  Elder,  6  Harris,  33.  "Here"  said  Judge 
Coulter,  "  the  plaintiff  and  defendant  are  in  equali  jure.  The 
plaintiff  has  exclusively  borne  the  burden  which  ought  to  have 
been  shared  by  the  defendant,  who  therefore  ought  to  con- 
tribute his  share." 

"  Contribution,"  said  Lord  Chief  Baron  Eyre,  in  Bering  v. 
Earl  of  Winchelsea,  1  Cox,  318,  "  is  bottomed  and  fixed  on 
general  principles  of  natural  justice,  and  does  not  spring  from 
contract." 

These  principles  rule  the  case  before  us.  The  parties,  plain- 
tiff and  defendant,  are  two  municipal  corporations,  jointly 
bound  to  keep  this  bridge  in  repair.  These  bodies  can  act 
only  by  their  legally  constituted  agents,  their  commissioners, 
who  examine  the  structure  and  order  repair  which  is  done. 
They  erred  in  judgment,  and  both  were  liable  for  the  conse- 
quences of  that  error,  and  one  having  paid  the  whole  of  the 
damage  is  entitled  to  contribution  from  the  other. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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TORT  NOT  MERGED  IN  FELONY. 
B.  &  W.  Ey.  Coep.  v.  Dasa. 

(IGray,  83.  — 1854.) 

S.  BartleU  and  A.  B.  Ely  for  the  defendant. 
G.  G.  Loring  and  G.  Bemis  for  the  plaintiffs. 

BiGELOw,  J.  The  main  objection,  raised  by  the  defendant 
in  the  present  case,  which,  if  well  maintained,  is  fatal  to  the 
plaintiff's  action,  presents  an  interesting  and  important  ques- 
tion, hitherto  undetermined  by  any  authoritative  judgment  in 
the  courts  of  this*Commonwealth. 

The  plaintiffs  seek  to  recover  in  an  action  of  assumpsit  a 
large  sum  of  money  alleged  by  them  to  have  been  fraudulently 
abstracted  from  their  ticket  office  by  the  defendant,  while  he 
was  in  their  employment  as  depot-master,  having  charge  of 
their  principal  railway  station  in  Boston.  In  regard  to  this 
item  of  the  plaintiff's  claim,  the  defendant  contended  at  the 
trial,  and  requested  the  judge  who  presided  to  instruct  the 
jury,  that  the  plaintiffs  were  not  entitled  to  recover  in  this 
action  the  money  thus  taken  by  the  defendant,  because  their 
cause  of  action,  if  any  they  had,  was  suspended  until  an  in- 
dictment had  been  found  or  complaint  made  against  the  de- 
fendant for  larceny. 

This  request  was  refused,  and  the  jury  were  instructed,  that 
if  the  defendant  had  fraudulently  taken  and  appropriated  the 
plaintiff's  money  in  the  manner  alleged,  and  was  thereby 
guilty  of  larceny,  he  would  be  liable  in  the  present  action, 
although  no  criminal  prosecution  had  first  been  instituted 
therefor.  It  is  upon  the  correctness  ■  of  this  instruction  that 
the  first  and  main  question  in  the  case  arises. 

The  doctrine  that  all  civil  remedies  in  favor  of  a  party 
injured  by  a  felony  are,  as  it  is  said  in  the  early  authorities, 
merged  in  the  higher  offence  against  society  and  public  justice, 
or,  according  to  more  recent  cases,  suspended  until  after  the 
termination  of  a  criminal  prosecution  against  the  offender,  is 


262  TORT  NOT  MERGED  IN  FELONY.  [bk.  i. 

the  well-settled  rule  of  law  in  England  at  this  day,  and  seems 
to  have  had  its  origin  there  at  a  period  long  anterior  to  the 
settlement  of  this  country  by  our  English  ancestors.  {Mark- 
liam  V.  Cob,  Latch,  144,  and  N"oy,  82 ;  Dawkes  v.  Coveneigh, 
Style,  346;  Cooper  v.  Witham,  1  Sid.  375,  and  1  Lev.  247; 
Croshy  v.  Leng,  12  East,  413  ;  White  v.  Spettigue,  13  M.  &  W. 
603 ;  1  Chit.  Crim.  Law,  5.) 

But  although  thus  recognized  and  established  as  a  rule  of 
law  in  the  parent  country,  it  does  not  appear  to  have  been,  in 
the  language  of  our  constitution,  "  adopted,  used  and  approved 
in  the  province,  colony  or  State  of  Massachusetts  Bay,  and 
usually  practised  on  in  the  courts  of  law."  The  only  recorded 
trace  of  its  recognition  in  this  Commonwealth  is  found  in  a 
note  to  the  case  of  Higgins  v.  Butcher,  Yelv.  (Amer.  ed.)  90  a, 
note  3,  by  which  it  appears  to  have  been  adopted  in  a  case 
at  nisiprius  by  the  late  Chief  Justice  Sewall.  The  opinion 
of  that  learned  judge,  thus  expressed,  would  certainly  be  en- 
titled to  very  great  weight,  if  it  were  not  for  the  opinion  of 
this  court  in  Boardman  v.  G-ore,  15  Mass.  338,  in  which  it  is 
strongly  intimated,  though  not  distinctly  decided,  that  the 
rule  had  never  been  recognized  in  this  State,  and  had  no  solid 
foundation,  under  our  laws,  in  wisdom  or  sound  policy.  Under 
these  circumstances,  we  feel  at  liberty  to  regard  its  adoption 
or  rejection  as  an  open  question,  to  be  determined,  not  so  much 
by  authority,  as  by  a  consideration  of  the  origin  of  the  rule, 
the  reasons  on  which  it  is  founded  and  its  adaptation  to  our 
system  of  jurisprudence. 

The  source,  whence  the  doctrine  took  its  rise  in  England,  is 
well  known.  By  the  ancient  common  law,  felonj'  was  pun- 
ished by  the  death  of  the  criminal  and  the  forfeiture  of  all 
his  lands  and  goods  to  the  crown.  Inasmuch  as  an  action  at 
law  against  a  person,  whose  body  could  not  be  taken  in  execu- 
tion and  whose  property  and  etfects  belonged  to  the  king, 
would  be  a  useless  and  fruitless  remedy,  it  was  held  to  be 
merged  in  the  public  offence.  Besides,  no  such  remedy  in 
favor  of  the  citizen  could  be  allowed  without  a  direct  inter- 
ference with  the  royal  prerogative.  Therefore  a  party  injured 
by  a  felony  could  originally  obtain  no  recompense  out  of  the 
estate  of  a  felon,  nor  even  the  restitution  of  his  own  property, 
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except  after  a  conviction  of  the  offender,  by  a  proceeding 
called  an  appeal  of  felony,  which  was  long  disused,  and 
wholly  abolished  by  St.  59,  Geo.  3,  c.  46;  or  under  St.  21,  H. 
8,  c.  11,  by  which  the  judges  were  empowered  to  grant  writs 
of  restitution,  if  the  felon  was  convicted  on  the  evidence  of 
the  party  injured  or  of  others  by  his  procurement.  (2  Car. 
&  P.  43,  n.)  But  these  incidents  of  felony,  if  they  ever  ex- 
isted in  this  State,  were  discontinued  at  a  very  early  period 
in  our  colonial  history.  Forfeiture  of  lands  or  goods,  on  con- 
viction of  crime,  was  rarely,  if  ever,  exacted  here;  and  in 
many  cases,  deemed  in  England  to  be  felonies  and  punishable 
with  death,  a  much  milder  penalty  was  inflicted  by  our  laws. 
Consequently  the  remedies,  to  which  a  party  injured  was 
entitled  in  cases  of  felony,  were  never  introduced  into  our 
jurisprudence.  ISTo  one  has  ever  heard  of  an  appeal  of  felony, 
or  a  writ  of  restitution  under  St.  21,  H.  8,  c.  11,  in  our  courts. 
So  far,  therefore,  as  we  know  the  origin  of  the  rule  and  the 
reasons  on  which  it  was  founded,  it  would  seem  very  clear 
that  it  was  never  adopted  here  as  part  of  our  common  law. 

Without  regard,  however,  to  the  causes  which  originated 
the  doctrine,  it  has  been*  urged  with  great  force  and  by  high 
authority,  that  the  rule  now  rests  on  public  policy  (12  East, 
413,  414) ;  that  the  interests  of  society  require,  in  order  to 
secure  the  effectual  prosecutions  of  offenders  by  persons 
injured,  that  they  should  not  be  permitted  to  redress  their 
private  wrongs,  until  public  justice  has  been  first  satisfied  by 
the  conviction  of  felons;  that  in  this  way  a  strong  incentive 
is  furnished  to  the  individual  to  discharge  a  public  duty,  by 
bringing  his  private  interest  in  aid  of  its  performance,  which 
would  be  wholly  lost,  if  he  were  allowed  to  pursue  his  remedy 
before  the  prosecution  and  termination  of  a  criminal  proceed- 
ing. This  argument  is  doubtless  entitled  to  great  weight  in 
England,  where  the  mode  of  prosecuting  criminal  offences  is 
very  different  from  that  adopted  with  us.  It  is  there  the 
especial  duty  of  every  one,  against  whose  person  or  property 
a  crime  has  been  committed,  to  trace  out  the  offender,  and 
prosecute  him  to  conviction.  In  the  discharge  of  this  duty,  he 
is  often  compelled  to  employ  counsel;  procure  an  indictment 
to  be  drawn  and  laid  before  the  grand  jury,  with  the  evidence 
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in  its  support ;  and  if  a  bill  is  found,  to  see  that  the  case  on 
the  part  of  the  prosecution  is  properly  conducted  before  the 
jury  of  trials.  All  this  is  to  be  done  by  the  prosecutor  at 
his  own  cost,  unless  the  court,  after  the  trial,  shall  deem 
reimbursement  reasonable.  (1  Chit.  Crim.  Law,  9,  825.)  The 
whole  system  of  the  administration  of  criminal  justice  in  Eng- 
land is  thus  made  to  depend  very  much  upon  the  vigilance 
and  efforts  of  private  individuals.  There  is  no  public  officer, 
appointed  by  law  in  each  county,  as  in  this  Commonwealth,  to 
act  in  behalf  of  the  government  in  such  cases,  and  take  charge 
of  the  prosecution,  trial  and  conviction  of  offenders  against 
the  laws.  It  is  quite  obvious  that,  to  render  such  a  system 
efficacious,  it  is  essential  to  use  means  to  secure  the  aid  and 
co-operation  of  those  injured  by  the  commission  of  crimes, 
which  are  not  requisite  with  us.  It  is  to  this  cause  that  the 
rule  in  question,  as  well  as  many  other  legal  enactments, 
designed  to  enforce  upon  individuals  the  duty  of  prosecuting 
offences,  owes  its  existence  in  England.  But  it  is  hardly  pos- 
sible, under  our  laws,  that  any  grave  offence  of  the  class 
designated  as  felonies  can  escape  detection  and  punishment. 
The  officers  of  the  law,  whose  province  it  is  to  prosecute 
criminals,  require  no  assistance  from  persons  injured,  other 
than  that  which  a  sense  of  duty,  unaided  by  private  interest, 
"would  naturally  prompt. 

On  the  other  hand,  in  the  absence  of  any  reasons,  founded 
on  public  policy,  requiring  the  recognition  of  the  rule,  the 
expediency  of  its  adoption  may  well  be  doubted.  If  a  party 
is  compelled  to  await  the  determination  of  a  criminal  prose- 
cution before  he  is  permitted  to  seek  his  private  redress,  he 
certainly  has  a  strong  motive  to  stifle  the  prosecution  and 
compound  with  the  felon.  Nor  can  it  contribute  to  the 
purity  of  the  administration  of  justice,  or  tend  to  promote 
lirivate  morality,  to  suffer  a  party  to  set  up  and  maintain  in  a 
court  of  law  a  defence  founded  solely  upon  his  own  criminal 
act.  The  right  of  every  citizen,  under  our  constitution,  to 
obtain  justice  promptly  and  without  delay,  requires  that  no 
one  should  be  delayed  in  obtaining  a  remedy  for  a  private 
injury,  except  in  a  case  of  the  plainest  public  necessity.  There 
being  no  such  necessity  calling  for  the  adoption  of  the  rule 
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under  consideration,  we  are  of  opinion  that  it  ought  not  to  be 
engrafted  into  our  jurisprudence. 

We  are  strengthened  in  this  conclusion  by  the  weight  of 
American  authority,  and  by  the  fact  that  in  some  of  the  States, 
where  the  rule  had  been  established  by  decisions  of  the  courts, 
it  has  been  abrogated  by  legislative  enactments.  {Pettingill  y. 
Hideout,  6  E".  H.  454 ;  Cross  v.  Outliery,  2  Root,  90 ;  Flscat- 
aqua  Bank  v.  Tur.nlexj,  1  Miles,  312 ;  Foster  v.  Commonwealth, 
8  W.  &  S.  T7 ;  Patton  v.  Freeman,  Coxe,  113  ;  Hephurn^s  Case, 
3  Bland,  114 ;  Allison  v.  Farmer's  BanTc  of  Virginia,  6  Rand. 
223 ;  White  v.  Fort,  3  Hawks,  251 ;  Robinson  v.  Culp,  1  Const. 
Eep.  231 ;  Story  v.  Hammond,  4  Ohio,  376 ;  Ballew  v.  Alexander, 
6  Humph.  433 ;  Blassingame  v.  Olaves,  6  B.  Monr.  38.  Rev.  Sts. 
of  ]Sr.  Y.  Part  3,  c.  4,  §  2 ;  St.  of  Maine  of  1844,  c.  102.) 
***** 


LOCALITY  OF  WRONG. 
Le  Foeest  v.  Tolmast. 

(117  Mass.  109.  — 1875.) 

ToET,  under  the  Gen.  Sts.  c.  88,  §  59,  to  recover  double  the 
amount  of  damage  sustained  from  the  bite  of  a  dog. 

At  the  trial  in  the  Superior  Court,  before  Aldrich,  J.,  it 
appeared  that  the  plaintiff  was  bitten  and  injured  by  the  de- 
fendant's dog  at  Pelham,  in  the  State  of  New  Hampshire, 
where  the  plaintiff  lived  with  his  father  and  mother;  that 
the  defendant  was  a  resident  of  Dracut,  in  this  Common- 
wealth, and  had  a  place  of  business  in  Lowell,  and  kept 
his  dog  at  Dracut  and  at  his  place  of  business  in  Lowell; 
that  the  day  the  injuries  complained  of  were  done  the  de- 
fendant's dog  strayed  away  from  his  owner  into  New  Hamp- 
shire, and  was  seen  several  times  in  the  neighborhood  of  the 
plaintiff's  residence;  that  the  next  day  the  plaintiff's  father 
received  the  dog  and  carried  him  to  the  defendant  at  his  place 
of  business  in  Lowell.  Upon  this  state  of  facts,  the  defendant 
asked  the  judge  to  rule  that  the  action  could  not  be  main- 
tained, which  the  judge  declined  to  do.     The  jury  returned 
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a  verdict  for  the  plaintiff,  and  the  defendant  alleged  ex- 
ceptions. 

C.  A.  F.  Swam,  for  the  defendant. 

G.  Stevens  and  W.  11.  Anderson  for  the  plaintiff. 

Gbay,  Ch.  J.  In  order  to  maintain  an  action  of  tort,  founded 
upon  an  injury  to  person  or  property,  and  not  upon  a  breach 
of  contract,  the  act  which  is  the  cause  of  the  injury  and  the 
foundation  of  the  action  must  at  least  be  actionable  or  punish- 
able by  the  law  of  the  place  in  which  it  is  done,  if  not  also  by 
the  law  of  the  place  in  which  redress  is  sought.  (Smith  v. 
Condry,  1  How.  28 ;  S.  C.  17  Pet.  20;  The  China,  Y  Wall.  53, 
64;  Blad's  Case,  3  Swanst.  603;  Blad  v.  Bawfield,  ib.  604; 
General  Steam  Navigation  Co.  v.  Guillou,  11  M.  &  W.  877 ; 
Phillips  V.  Eyre,  L.  R.  4  Q.  B.  225,  239,  and  L.  R.  6  Q.  B.  1 ; 
The  Halley,  L.  R.  2  Adm.  3,  and  L.  R.  2  P.  C.  193  ;  Wood  v. 
Wood,  1  Blackf .  71 ;  Wall  v.  HosTcins,  5  Ired.  177 ;  Mahler  v. 
Norwich  c&  New  Yo7'k  Transportation  Co.,  35  ]!^.  Y.  352 ; 
Needham  v.  Grand  Trunk  Railway,  38  Vt.  294 ;  Richardson 
V.  New  York  Central  Railroad,  98  Mass.  85.) 

In  the  case  at  bar,  the  injury  sued  for  was  done  to  the  plain- 
tiff in  New  Hampshire  by  a  dog  owned  and  kept  by  the  defend- 
ant in  Massachusetts.  Such  an  action  could  not  be  maintained 
at  common  law,  without  proof  that  the  defendant  knew  that 
his  dog  was  accustomed  to  attack  and  bite  mankind.  {Popple- 
well  V.  Pierce,  10  Gush.  509  ;  Pressey  v.  Wirth,  3  Allen,  191.) 
No  evidence  of  such  knowledge,  or  of  the  law  of  New  Hamp- 
shire, was  introduced  at  the  trial.  Nor  is  it  contended  that 
the  defendant  would  be  liable  to  any  action  or  indictment  by 
the  laws  of  that  State. 

The  plaintiff  relies  upon  the  statute  of  this  Commonwealth, 
which  provides  that  "  every  owner  or  keeper  of  a  dog  shall 
forfeit  to  any  person  injured  by  it  double  the  amount  of  the 
damage  sustained  by  him,  to  be  recovered  in  an  action  of  tort." 
(Gen.  Sts.  o.  88,  §  59.)  This  statute  is  not  a  penal,  but  a  remedial 
statute,  giving  all  the  damages  to  the  person  injured.  {Mitchell 
V.  Clapp,  12  Gush.  278.)  It  does  not  declare  the  owning  or 
keeping  of  a  dog  to  be  unlawful,  but  that  if  the  dog  injures 
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another  person,  the  owner  or  keeper  shall  be  hable,  without 
regard  to  the  question  whether  he  had  or  had  not  a  hcense  to 
keep  the  dog.  The  wrong  done  to  the  person  injured  consists 
not  in  the  act  of  the  master  in  owning  or  keeping,  or  neglect- 
ing to  restrain,  the  dog,  but  in  the  act  of  the  dog  for  which  the 
master  is  responsible. 

The  defendant  having  done  no  wrongful  act  in  this  Com- 
monwealth, and  the  injury  for  which  the  plaintiff  seeks  to 
recover  damages  having  taken  place  in  ISTew  Hampshire,  and 
not  being  the  subject  of  action  or  indictment  by  the  laws  of 
that  State,  this  action  cannot  be  maintained. 

Exception  sustained} 

1  Injury  to  land  in  one  State,  caused  by  an  act  done  in  another,  such  as 
the  diversion  of  a  stream,  is  actionable  in  either  State.  (Thayer  v.  Brooks, 
17  Ohio  St.  489;  Bundle  v.  Del.  Can.  Co.,  1  Wall.  Jr.  275,  288-9.)  Trespass 
to  land  is  local,  but  the  slander  of  title  is  transitory.  (Dodge  v.  Colby,  108 
N.  Y.  445;  15N.  E.  703.) 


Book  II. 


CHAPTEE  YI. 
ASSAULT  AND  BATTERY. 


Claek  v.  Downing. 

(55  Vt.  259.— 1882.) 

A.  M.  Dickey  and  O.  A.  Dickey  for  plaintiff. 
M.  M.  Harvey  and  J.  JR.  Darling  for  defendant. 

RoYCB,  Ch.  J.  (Minor  points  omitted.)  The  only  other  ex- 
ception was  to  the  refusal  of  the  court  to  charge  as  requested. 
The  evidence  referred  to  in  the  exceptions,  and  upon  which 
the  request  was  predicated,  and  the  question  of  what  in  law 
constitutes  an  assault,  have  to  be  considered  in  deciding  whether 
the  request  should  have  been  complied  with  or  not.  It  appears 
that  the  evidence  as  to  what  transpired  at  the  time  and  upon  the 
occasion  when  it  was  claimed  that  the  assault  was  committed 
was  conflicting,  and  the  request  was  based  upon  the  supposi- 
tion that  the  jury  might  find  the  fact  as  the  plaintiff's  evidence 
tended  to  show. 

Admitting  that  the  jury  might  so  find,  did  the  striking  of 
the  plaintiff's  horse  constitute  an  assault  upon  the  plaintiff  ! 
It  is  not'necessary  to  constitute  an  assault  that  any  actual  vio- 
lence be  done  to  the  person.  If  the  party  threatening  the  as- 
sault have  the  ability,  means  and  apparent  intention  to  carry 
his  threat  into  execution,  it  may  in  law  constitute  an  assault. 
The  disposition,  accompanied  with  a  present  ability  to  use  vio- 
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lence,  has  been  held  to  amount  to  an  assault.  Where  violence 
is  used  it  is  not  indispensably  necessary  that  it  should  be  to  the ' 
person.  It  was  decided  in  Hopper  v.  Reeve,  7  Taunt.  698,  that 
the  upsetting  of  a  chair  or  carriage  in  which  a  person  was  sit- 
ting was  an  assault ;  in  Morton  v.  Shoppe,  3  0.  &  P.  373,  that 
riding  after  a  person  at  a  quick  pace  and  compelling  him  to 
run  into  his  garden  to  avoid  being  beaten  was  an  assault ;  that 
the  striking  of  the  horse  upon  which  the  wife  of  the  plaintiff 
was  riding  was  an  assault  upon  the  wife.  (1  Stephen  N.  P. 
210.) 

An  assault  is  defined  in  Hays  v.  People,  1  Hill,  351,  to  be 
an  attempt  with  force  or  violence  to  do  a  corporal  injury  to 
another.  The  striking  of  the  plaintiff's  horse  in  the  manner 
that  his  evidence  tended  to  show  would  probably  result  in  a 
corporal  injury  to  him ;  hence  the  request  should  have  been 
complied  with. 

The  case  should  have  been  submitted  to  the  jury  for  them 

to  find  whether  the  striking  was  as  the  plaintiff  claimed  it  to 

have  been,  or  in  the  manner  and  for  the  reasons  indicated  in 

the  defendant's  plea. 

Judgment  reversed,  and  cause  remanded. 


Keep  v.  Quallmajst. 

(68Wis.  451.  — 1887.) 


The  parties  are  neighbors,  but  not  friends.  On  a  certain 
Sunday  afternoon  they  met  in  a  public  highway.  Several 
other  persons  were  present.  The  testimony  tends  to  show  that 
the  defendant  accosted  the  plaintiff  by  asking  him,  "  What  is 
the  reason  you  are  slandering  me  around  all  thfe  time  ? "  that 
immediately  the  plaintiff  put  his  hand  in  his  pocket,  and  was 
about  taking  it  out  again  when  the  defendant  struck  him  on 
the  head  with  a  cane  twice,  knocking  him  down.  He  got  up, 
and,  as  the  defendant  testifies,  attacked  the  latter,  whereupon 
they  fought  with  their  fists  until  plaintiff  was  vanquished  and 
retreated.    The  defendant  also  testifies  that  he  had  just  then 
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heard  that  the  plaintiff  had  told  their  neighbors  to  watch 
him ;  that  previously  he  had  been  told  that,  at  different  times, 
the  plaintiff  had  threatened  to  inflict  personal  violence  upon 
him,  and  that  plaintiff  was  in  the  habit  of  shooting  people,  and 
was  a  dangerous  man  ;  and  when  he  put  his  hand  in  his  pocket, 
the  movement  indicated  to  his  (the  defendant's)  mind  an  inten- 
tion to  draw  a  revolver. 

The  court  excluded  other  testimony  offered  by  the  defend- 
ant to  show  that  the  plaintiff  was  of  a  quarrelsome  disposition 
and  in  the  habit  of  using  dangerous  weapons.  The  jury  were 
instructed  that  the  defendant  had  shown  no  legal  justification 
for  the  assault,  and  hence  the  defendant  was  liable  to  respond 
in  damages  therefor,  and  the  case  was  submitted  to  the  jury 
only  for  an  assessment  of  damages.  The  damages  were 
assessed  at  $175.  A  motion  for  a  new  trial  was  denied,  and 
judgment  was  entered  for  the  plaintiff  pursuant  to  the  verdict. 

The  defendant  appeals  from  the  judgment. 

C.  S.  Fuller  for  appellant. 

Webster  cfc  Miller  for  respondent. 

Lyon,  J.  It  was  not  unlawful  for  the  defendant  to  address 
the  plaintiff  as  he  did  when  they  met  on  the  highway,  and  if 
the  plaintiff  by  his  former  threats  of  personal  violence  (if  he 
made  any),  and  by  putting  his  hand  in  his  pocket  as  testified 
to  by  the  defendant  (if  he  did  so),  gave  the  defendant  reason 
to  believe  that  he  was  about  to  draw  a  revolver  or  other 
weapon  upon  him,  it  was  an  assault,  and  the  defendant  had 
the  right  to  act  upon  appearances  and  at  once  repel  or  prevent 
the  supposed  contemplated  attack.  (See  1  Whart.  Crim.  Law, 
§§  603,  600.)  We  think  the  testimony  suflicient  to  send  to  the 
jury  the  question  whether  the  acts  of  the  plaintiff  were  suffi- 
cient to  give  the  defendant  reason  to  believe  that  he  was  in 
imminent  danger  of  being  attacked  by  the  plaintiff  when  he 
knocked  the  latter  down.  That  is  to  say,  we  think  the  testi- 
mony tends  to  prove  a  state  of  facts  from  which  the  jury 
might  properly  find  the  defendant  was  legally  justified  in  strik- 
ing the  blows  to  prevent  the  plaintiff  from  attacking  him. 
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Hence  the  instruction  that  the  defendant  was  absolutely  liable 
in  the  action  was  erroneous.  The  instruction  should  have  been 
that  if  the  defendant  had  no  reasonable  grounds  to  fear  an 
immediate  attack  by  the  plaintiff,  or,  having  such  grounds,  if 
he  used  more  force  than  was  necessary  to  prevent  such  attack, 
the  plaintiff  could  recover;  otherwise  not. 

We  are  also  inclined  to  think  that  on  the  authority  of  State 
V.  Nett,  50  Wis.  524,  proof  of  the  quarrelsome  and  violent 
disposition  of  the  plaintiff  should  have  been  received,  as  ele- 
ments in  the  correct  solution  of  the  questions  above  suggested. 

By  the  Court.  The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  will  he  remanded  for  a  new  trial. 


■  Bishop  v.  Eanney. 

(59  Vt.  316. —1887.) 

General  assumpsit.  Plea  in  offset.  Heard  on  referee's 
report.     Judgmeqtt  for  plaintiff. 

Plaintiff  contracted  to  work  for  defendant  until  his  sawing 
was  done.  Before  the  term  of  service  had  expired  he  left 
defendant's  employment  because  of  his  treatment  of  him. 
This  action  was  brought  to  recover  a  balance  of  wages  due 
him  (plaintiff).  Defendant  claimed  damage  because  plaintiff 
did  not  perform  his  contract  as  to  time.  As  to  plaintiff's 
justification  for  so  leaving,  the  referee  found:  "  On  the  twenty- 
fifth  of  April,  defendant  and  plaintiff  were  at  work  together 
in  the  mill-yard.  Defendant  sent  his  boy  up  to  Mr.  Colby's 
to  get  him  to  come  down.  The  boy  came  back,  saying  Mr. 
Colby  would  be  at  home  by  the  time  he  got  there.  The  boy 
went.  Soon  the  plaintiff  and  defendant  went  to  supper. 
While  at  the  table  defendant  expressed  surprise  that  his  boy 
did  not  return.  Plaintiff  said  Mr.  Colby  was  at  work  for  Mr. 
Dowd,  and  not  at  home.  Defendant  said,  '  Why  didn't  you 
tell  me  that  before  I  sent  him  back  ? '  Plaintiff  replied,  '  I 
did  not  know  where  you  sent  him.'  Defendant  replied,  '  Tou 
did  know  it.'     Plaintiff  reiterated  that  he  did  not.     Defend- 
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ant  rose  from  the  table  in  a  threatening  manner,  amd  said 
violently  to  plaintiff  that  he  must  not  tell  him  he  hed  in  his 
own  house.  Defendant's  mother  told  him  to  sit  down.  Plain- 
tiff made  no  reply,  but  after  finishing  his  supper  he  told  the 
defendant  that  he  might  find  another  man,  as  he  should  work 
no  longer.  The  defendant  is  a  much  larger  and  more  power- 
ful man  than  the  plaintiff.  The  plaintiff  made  no  reply  to 
defendant  when  he  rose  from  the  table  because  he  feared 
violence.     Plaintiff  w^orked  no  more." 

J.  P.  Otis  for  plaintiff. 

Cahoan  c&  Hoffman  for  defendant. 

Yeazet,  J.  The  case  involves  the  question  whether  the 
report  shows  that  the  plaintiff  was  justified  in  leaving  the 
defendant's  employment  before  the  expiration  of  the  term  of 
service  contracted  for.  The  plaintiff  claims  that  the  conduct 
of  the  defendant  constituted  an  assault,  and  therefore  justified 
his  leaving,  although  there  was  no  battery. 

In  2  Greenl.  Ev.  sec.  82,  an  assault  is  defined  to  be  an 
inchoate  violence,  to  the  person  of  another,  with  the  present 
means  of  carrying  the  intent  into  effect,  and  the  author  cites 
1  Steph.  ]Sr.  P.  208;  Finch's  Law,  202.  He  further  says: 
"  Mere  threats  alone  do  not  constitute  the  offence ;  there  must 
be  proof  of  violence  actually  offered;"  citing  Stephens  v. 
Myers,  4  Car.  &  P.  349 ;  Tuberville  v.  Savage,  1  Mod.  3.  And 
he  further  says :  "  The  intention  to  do  harm  is  of  the  essence 
of  an  assault."  {Jones  v.  Wylie,  1  Car.  &  K.  257.)  In  Add. 
Torts,  the  author  says:  "Every  attempt,  also,  to  offer  with 
force  and  violence  to  do  hurt  to  another  constitutes  an 
assault."  And  upon  the  authority  of  Read  v.  Coker,  13 
C.  B.  860,  he  further  says :  "  And  any  gesture  or  threat  of 
violence  exhibiting  an  intention  to  assault,  with  the  means  of 
.  carrying  that  threat  into  effect,  is  an  assault,"  unless  immedi- 
ate contact  is  impossible.  {Oohhett  v.  Grey,  4  Exch.  729,  744.) 
In  Clarlc  v.  Downing,  55  Yt.  259,  262,  Eoyce,  Ch.  J.  says :  "  If 
the  party  threatening  the  assault  have  the  ^bilitj',  means  and 
apparent  intention  to  carry  his  threat  into  execution,  it  may 
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in  law  constitute  an  assault."  Bishop  says:  "An  assault 
is  an  unlawful  physical  force,  partly  or  fully  put  in  motion, 
which  creates  a  reasonable  apprehension  of  immediate  physi- 
cal injury  to  a  human  being."     (2  Bish.  Crim.  Law,  sec.  32.) 

"We  think,  in  the  light  of  these  definitions  and  decisions,  tlje 
plaintiff  is  correct  in  his  claim  that  there  was  an  assault. 
Following  the  angry  controversy  of  words  was  a  threatening 
movement,  in  close  proximity,  accompanied  by  violent  lan- 
guage in  the  nature  of  a  threat,  and  by  a  much  larger  and 
more  powerful  man  than  the  plaintiff ;  and  the  demonstration 
caused  the  plaintiff  to  fear  violence. 

*  *  *  *  * 

We  thinic  the  report  'warranted  the  judgment  of  the  county 
court,  and  it  is  affirmed} 


EXCUSABLE  ACTS. 
Haevet  v.  Dttnlop. 

(Hill&Den.  193.  — 1843.) 

Teespass  tried  at  the  Washington  circuit  in  June,  1839,  be- 
fore Willard,  Ch.  J.  The  plaintiff  declares  against  the  de- 
fendant for  throwing  a  stone  at  his  daughter,  and  putting  out 
her  eye,  per  quod,  etc.  Plea,  the  general  issue,  with  notice 
of  special  matter.  The  case  was  this  f  The  plaintiff's  daugh- 
ter (Clementine),  who' was  about  five,  and  the  defendant,  about 
six  years  of  age,  were  associates  and  in  the  habit  of  playing  to- 
gether. In  the  fall  of  1835  they  went  out  to  gather  beechnuts, 
and,  after  being  absent  a  few  hours,  returned  to  the  plaintiff 's 
house,  both  of  them  crying.     On  being  asked  what  the  matter 

1  Intent  to  execute  the  threat  Is  not  essential  to  an  assault.  {Beach  v. 
Hancock,  •27  N.  H.  223 ;  59  Am.  Dec.  37.'5.)  Mercer  v.  Corbin,  1 17  Ind.  (1889)  ; 
20  ^f.  E.  132,  driving  a  bicycle  against  another  when  walk  was  14  feet  wide 
and  no  obstruction.  A  few  courts  hold  it  necessary  to  a  criminal  assault.. 
( Chapman  v.  State,  78  Ala.  463  ;  56  Am.  R.  42.) 

Deception  may  be  equivalent  to  force.   (Come  v.  Stratton,  114  Mass.  303;: 
19  Am.  R.  350;  McCuev.  Klein,  60  Tex.  168;  48  Am.  R.  260.) 
18 
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was,  the  defendant  stated  that  he  had  thrown  a  stone  and 
killed  Clementine  or  put  out  her  eye.  Neither  of  them  said 
whether  the  stone  was  thrown  by  accident  or  design,  nor  did 
it  appear  from  any  one  having  personal  knowledge  how  this 
was  on  the  trial,  as  the  plaintiff's  daughter  was  not  sworn 
as  a  witness.  The  eye  had  become  incurably  blind.  The 
plaintiff  had  repeatedly  admitted  that  the  defendant  was  not 
to  blame,  though  it  was  not  shown  that  he  could  have  had 
any  knowledge  on  the  subject  save  such  as  he  obtained  from 
the  children  themselves,  and  that  the  injury  was  accidental. 

M.  Fairchild  and  J.  Carey  for  the  plaintiff. 

C.  L.  Allen  for  the  defendant. 

By  the  court.  Nelson,  Ch.  J.  I  am  of  opinion  that  the  grounds 
upon  which  the  learned  judge  placed  the  case  before  the  jury 
were  correct.  No  case  or  principle  can  be  found,  or  if  found  can 
be  maintained,  subjecting  an  individual  to  liability  for  an  act 
done  without  fault  on  his  part ;  and  this  was  substantially  the 
doctrine  of  the  charge.  All  the  cases  concede  that  an  injury 
arising  from  inevitable  accident,  or  which  in  law  and  reason  is 
the  same  thing,  from  an  act  that  ordinary  human  care  and 
foresight  are  unable  to  guard  against,  is  but  the  misfortune  of 
the  sufferer,  and  lays  no  foundation  for  legal  responsibility. 
Thus  it  is  laid  down  that,  "  If  one  man  has  received  a  corporal 
injury  from  the  voluntary  act  of  another,  an  action  of  trespass 
lies,  provided  there  was  a  neglect  or  want  of  due  caution  in 
the  person  who  did  the  injury,  although  there  was  no  design 
to  injure."  (Bac.  Abr.  tit.  Trespass,  D.)  But  if  not  imputa- 
ble to  the  neglect  of  the  party  by  whom  it  was  done,  or  to  his 
want  of  caution,  an  action  of  trespass  does  not  lie,  although 
the  consequences  of  a  voluntary  act.  {Weaver  v.  Ward,  Hob. 
134;  Gibbons  v.  Pepper,  4  Mod.  405.)  It  was  said  by  Dallas, 
Ch.  J.,  in  WaJceman  v.  Robinson,  1  Bingh.  2i3,  "  If  the  accident 
happened  entirely  without  default  on  the  part  of  the  defendant, 
or  blame  imputable  to  him,  the  action  does  not  lie  ;  "  and  the 
same  principle  is  recognized  in  Bulloch  v.  Babcoch,  3  Wend. 
391. 
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But  it  is  said  that  inasmuch  as  the  defendant  admitted  the 
injury  to  have  been  inflicted  by  him,  it  should  be  presumed  to 
have  been  done  wrongfully  or  carelessly,  and  that  the  onus 
lay  upon  him  to  show  the  contrary.  This  is  undoubtedly  a 
sound  general  principle,  and  the  plainti£f  is  entitled  to  the  full 
benefit  of  it ;  but  it  was  for  the  jury  to  determine,  upon  the 
facts  and  circumstances  before  them,  whether  or  not  the  de- 
fendant was  in  the  wrong.  In  order  to  arrive  at  a  decision 
upon  this  question  the  jury  had  a  right  to  take  into  considera- 
tion the  childhood  of  the  parties,  the  friendly  relations  existing 
between  them,  the  conduct  of  both  on  their  return  home,  but 
more  especially  the  repeated  admissions  of  the  plaintiff  that 
the  defendant  was  not  to  blame.  The  latter  fact  was  very 
material,  and  must  and  should  have  produced  a  strong  impres- 
sion upon  the  minds  of  the  jury  in  the  absence  of  the  testi- 
mony of  Clementine,  because  the  natural  inference  to  be  drawn 
from  the  declarations  was  that  the  plaintiff  had  received  the 
information  upon  which  they  were  based  from  his  daughter's 
account  of  the  transaction,  and  had  frankly  disclosed  it  though 
the  admissions  operated  against  his  own  interest.  These  ad- 
missions, taken  in  connection  with  the  other  facts  and  circum- 
stances in  the  case,  were  undoubtedly  decisive  of  the  true 
character  of  the  transaction,  and  they  conduct  us  satisfactorily 
to  the  same  conclusion  arrived  at  by  the  jury,  that  the  mis- 
fortune happened  without  fault  on  either  side,  and  that  it  was 
one  of  those  unhappy  accidents  to  which  children  of  the  tender 
age  of  these  parties  are  not  unfrequently  exposed  in  their  little 
innocent  plays  and  amusements  —  a  result  rather  to  be  de- 
plored than  punished.! 

New  trial  denied. 

1  Cf.  Peterson  v.  Haffner,  59  Ind.  130;  26  Am.  K.  81,  holding  that  a  boy  13 
years  old,  who  in  sport  but  wantonly  threw  a  piece  of  mortar  at  A,  and  hit 
and  hurt  his  eye,  is  liable ;  also  cases  in  note,  26  Am.  R.  83. 
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Richmond  v.  Fisk.        \/ 

(160Mas9.  34.  — 1893.) 

ToET :  first  count  for  assault  and  battery ;  second,  for  tres- 
pass upon  plaintiff's  close.  Defendant  delivered  milk  to  plain- 
tiff at  an  early  hour  every  morning,  the  haU  and  kitchen  doors 
being  left  unlocked  so  that  he  could-enter  and  leave  the  milk. 
Plaintiff  had  forbidden  the  defendant  entering  the  former's 
sleeping  room.  On  the  morning  in  question  after  a  night  of 
suffering  from  sick  headache,  the  plaintiff  had  fallen  asleep, 
when  the  defendant  entered  the  sleeping  room,  shook  the  plain- 
tiff so  as  to  awaken  him  and  presented  a  milk  biU.  The  trial 
court  gave  judgment  for  the  defendant,  from  which  plaintiff 
appealed. 

Field,  C.  J.  .  .  .  The  agreed  facts  show  that  the  defendant 
entered  plaintiff's  close  by  his  permission.  The  fact  that,  after 
the  defendant  entered  by  permission  through  the  outer  door 
into  the  hall,  he  went,  against  the  commands  of  the  plaintiff, 
into  plaintiff's  sleeping  room,  does  not  constitute  a  trespass  upon 
the  close.  {Smith  v.  Pierce,  110  Mass.  35.)  But  the  facts  show 
a  trespass  upon  the  person  of  the  plaintiff.  (Com.  v.  Clark,  2 
Met.  23.)  On  the  facts  agreed,  it  must  be  taken  that  the  de- 
fendant, against  the  express  commands  of  the  plaintiff,  entered 
the  plaintiff's  sleeping  room  and  "  took  hold  of  his  arm  and 
shoulders  and  used  sufficient  force  to  awaken  the  plaintiff  for 
the  purpose  of  presenting  a  milk  bill."  If  there  were  any  cir- 
cumstances which  would  justify  this,  they  do  not  appear  in  the 
agreed  statement  of  facts.  Although  this  trespass  is  slight,  the 
damages  are  not  necessarily  nominal,  and  they  should  be  left  to 
be  assessed  by  the  Superior  Court.  The  judgment  should  be 
reversed,  and,  in  accordance  with  the  agreed  statement,  the 
plaintiff's  damages  should  be  assessed  under  the  first  count. 
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KiEBT  V.  Foster.  ^^^ 

(17  E.  I.  437.  — 1891.) 

Stiness,  J.  The  plaintiff  was  in  the  employ  of  the  Provi- 
dence Warehouse  Co.,  of  which  the  defendant,  Samuel  J.  Fos- 
ter, was  the  agent,  and  his  son,  the  other  defendant,  an  employee. 
A  sum  of  fifty  dollars  belonging  to  the  corporation  had  been 
lost,  for  which  the  plaintiff,  a  bookkeeper,  was  held  responsible, 
and  the  amount  was  deducted  from  his  pay.  On  January  20, 
1888,  Mr.  Foster  handed  the  plaintiff  some  money  to  pay  the 
help.  The  plaiatiff,  acting  under  the  advice  of  counsel,  took 
from  this  money  the  amount  due  him  at  the  time,  including 
what  had  been  deducted  from  his  pay,  put  it  into  his  pocket, 
and  returned  the  balance  to  Mr.  Foster,  saying  he  had  received 
his  pay  and  was  going  to  leave,  and  that  he  did  this  under 
advice  of  counsel.  The  defendants  then  seized  the  plaintifif  and 
attempted  to  take  the  money  from  him.  A  struggle  ensued,  in 
which  the  plaintiff  claims  to  have  received  injury,  for  which 
this  suit  is  brought.  The  jury  having  returned  a  verdict  for 
the  plaintiff,  the  defendants  petition  a  new  trial  on  exceptions 
to  the  rulings  and  refusals  to  rule  of  the  presiding  justice.  It 
is  unnecessary  to  repeat  the  several  exceptions,  since  they 
involve  substantially  but  one  question,  viz :  whether  the  defend- 
ants were  justified  in  the  use  of  force  upon  the  plaintiff  to 
retake  the  money  from  him.  .  .  .  Unquestionably,  if  one  takes 
another's  property  from  his  possession  without  right  and  against 
his  wiU,  the  o^vner  or  person  in  charge  may  protect  his  posses- 
sion, or  retake  his  property,  by  the  use  of  necessary  force.  He 
is  not  bound  to  stand  by  and  submit  to  wrongful  dispossession 
or  larceny  when  he  can  stop  it,  and  he  is  not  guilty  of  assault 
in  thus  defending  his  right,  by  using  force  to  prevent  his  prop- 
erty from  being  carried  away.  But  this  right  of  defence  and 
recapture  involves  two  things :  first,  possession  by  the  owner, 
and,  second,  a  purely  wrongful  taking  or  conversion,  \vithout 
a  claim  of  right.  If  one  has  intrusted  his  property  to  another, 
who  afterwards,  honestly  though  erroneously,  claims  it  as  his 
own,  the  owner  has  no  right  to  retake  it  by  personal  force.    If 


278  EXCUSABLE  ACTS.  [bk.  ii. 

he  has,  the  actions  of  reple^an  and  trover  in  many  cases  are  of 
little  use.  The  law  does  not  permit  parties  to  take  the  settle- 
ment of  conflicting  claims  into  their  own  hands.  It  gives  the 
right  of  defence,  but  not  of  redress.  The  circumstances  may 
be  aggravating ;  the  remedy  at  law  may  seem  to  be  inadequate ; 
but  stiR  the  injured  party  cannot  be  arbiter  of  his  own  claim. 
Public  order  and  the  public  peace  are  of  greater  consequence  than 
a  private  right  or  an  occasional  hardship.  Inadequacy  of  rem- 
edy is  of  frequent  occurrence,  but  it  cannot  find  its  complement 
in  personal  violence.  Upon  these  grounds  the  doctrine  con- 
tended for  by  the  defendants  is  limited  to  the  defence  of  one's 
possession  and  the  right  of  recapture  as  against  a  mere  wrong- 
doer. It  is  therefore  to  be  noted  in  this  case  that  the  money 
was  in  the  actual  possession  of  the  plaintiff,  to  whom  it  had 
been  intrusted  for  the  purpose  of  paying  help,  who  thereupon 
claimed  the  right  to  appropriate  it  to  his  own  payment,  suppos- 
.  ing  he  might  lawfully  do  so.  Conceding  that  the  advice  was 
bad,  nevertheless,  upon  such  appropriation  the  plaintiff  held  the 
money  adversely,  as  his  own,  and  not  as  the  servant  or  agent 
of  the  company.  If  his  possession  was  the  company's  posses- 
sion, then  the  company  was  not  deprived  of  its  property,  and 
there  could  be  neither  occasion  nor  justification  for  violence. 
Possession  by  the  company  would  be  constructive  merely,  which 
Avould  cease  when  the  plaintiff  exercised  dominion  and  control 
on  his  own  behalf  under  an  honest  claim  of  right.  It  is  only 
in  this  way,  in  many  cases,  that  conversion  is  established.  .  .  . 
In  the  most  favorable  \aew  of  the  case  for  the  defendants,  the 
plaintiff  having  obtained  the  money  by  no  crime,  misrepresenta-' 
tion,  or  violence,  nor  against  the  will  of  its  owner,  retained  it 
wrongfully.  In  such  cases  the  rule  is  clearly  stated  in  Bliss  v. 
Johnson,  73  N.  Y.  529 :  "  The  general  rule  is,  that  a  right  of 
property  merely,  not  joined  with  the  possession,  Avill  not  justify 
the  owner  in  committing  an  assault  and  battery  upon  the  per- 
son in  possession,  for  the  purpose  of  regaining  possession, 
although  the  possession  is  wrongfuUy  withheld."  See  also,  Har- 
ris V.  Marco,  16  S.  Car.  575 ;  Barnes  v.  Martin,  51  Wise.  240 ; 
Andre  v.  Johnson,  6  Blackf.  Ind.  375. 

In  Commonwealth  v.  MeCue,  16  Gray,  226,  it  was  held  that 
an  owner  of  cattle,  which  had  been  taken  up  by  one  who  claimed 
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to  be  a  field  driver,  had  no  right  to  commit  an  assault  in  retak- 
ing his  property,  even  though  the  complainant  acted  only  as  an 
officer  de  facto  and  demanded  illegal  fees.  But,  it  is  said,  the 
plaintiil  was  about  to  carry  away  the  money  against  the  will 
of  the  owner.  Undoubtedly  this  was  so ;  but  this  is  true  in 
every  case  of  wrongful  conversion  of  property.  If  it  be  not 
taken  against  the  will  of  the  owner,  it  cannot  be  retaken  by 
force,  but  only  by  the  usual  civil  remedy.  The  defendants  cite 
the  following  cases,  which,  it  will  be  seen,  are  plainly  distin- 
guishable from  the  case  at  bar.  Blades  v.  Siggs,  10  0.  B.  IST. 
S.  713.  This  was  on  demurrer  to  a  plea,  which  set  up  that  the 
plaintiff  had  possession,  wrongfully  and  against  the  wlU  of  the 
owner,  of  certain  property,  which  the  plaintiff  was  about  to 
carry  away.  The  plea  was  held  to  be  a  good  justification  for 
necessary  force,  upon  the  assumed  ground  that  the  defendants 
had  actual  possession  of  the  chattels,  which  the  plaintiff  took 
against  their  will.  In  Johnson  v.  Perry,  56  Vt.  703,  and  Oyre  v. 
Culver,  47  Barb.  S.  0.  592,  there  Avas  no  claim  of  right  on  the 
part  of  the  plaintiff  to  the  property  he  had  taken.  In  IIodg&- 
den  V.  Hubha/rd,  18  Yt.  504,  the  plaintiff  obtained  the  property 
by  false  representation.  Baldrnm,  v.  Hoyden,  6  Conn.  453, 
apparently  sustains  the  defendants'  contention  that  an  o^vner 
has  a  right  to  retake  property  intrusted  to  another,  if  he  is 
about  to  carry  it  away ;  yet  it  does  not  appear  in  that  case  that 
the  defendant  made  any  claun  of  title  to  the  paper  in  question, 
only  that  he  supposed  he  had  permission  to  take  it  away. 
State  V.  Elliott,  11  E".  H.  540,  is  in  the  same  line,  but  extremely 
guarded  in  expression.  It  appears  to  have  been  a  very  slight 
assault,  which  the  court  was  quite  willing  to  justify,  without 
consideration  of  authorities.  But  the  court  says  the  right  of 
recapture  of  property  is  far  more  limited  than  that  of  its  defence, 
and  recognizes  the  question  whether  the  person  removing  it  is 
a  mere  vn-ong-doer,  as  one  of  the  questions  to  be  determined.  .  .  . 
We  think,  therefore,  with  reference  to  the  case  as  it  stood,  there 
was  no  error  in  the  charge  as  given,  nor  in  the  refusals  to  charge 
as  requested. 
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State  v.  Sherman,     v^ 

(16E.I.631.  — 1889.) 

DuRFEE,  C.  J.  This  is  a  criminal  complaint  against  John  P. 
Sherman  and  others  for  assault  and  battery  on  the  person  of 
Charles  C.  Sherman.  It  comes  up  here  on  exceptions  from  the 
Court  of  Common  Pleas. 

The  bill  of  exceptions  shows  as  follows ;  The  defendant  John 
P.  Sherman  was  occupying  as  tenant  a  tract  of  land  bordering 
on  a  tidal  cove  connecting  with  Point  Judith  pond ;  and 
Charles  C.  Sherman,  the  complainant,  built  a  causeway  of  dirt 
and  stones  in  the  pond  across  the  mouth  of  the  cove,  so  as  to 
close  it,  except  for  the  space  of  about  30  feet  at  one  end,  where 
the  water  was  shallow,  thereby  obstructing  said  defendant  in 
the  use  of  the  water  for  ingress  and  egress  to  and  from  his 
land  by  boat.  On  the  day  of  the  assault,  said  defendant,  wish- 
ing to  go  out  with  his  sail-boat,  went  upon  the  causeway  to 
open  a  passage  through  the  deeper  part,  and  began  work  to 
that  end.  The  complainant  came  down  soon  afterwards  to 
stop  him,  and  the  affray  occurred.  After  the  case  had  been 
argued  to  the  jury  he  (deft.)  asked  the  court  to  instruct  the 
jury  as  follows,  to-wit :  "  That  a  man  in  a  public  place,  if 
attacked,  may  resist  with  his  natural  weapons,  using  no  more 
force  than  is  necessary,  without  retreating."  The  court  refused, 
but  did  instruct  theni  that  in  such  a  case  a  man  must  retreat, 
if  he  can  safely,  and  that  the  defendant  did  not  testify  that 
there  was  anything  to  prevent  his  retreating.  The  defendant 
excepted  to  both  the  refusal  and  tTie  instruction.  The  bill  of 
exceptions  sets  forth  that  the  complainant's  counsel  stated  in 
his  argument  to  the  jury  that  he  did  not  claim  for  the  com- 
plainant the  right  to  use  any  force  to  protect  the  causeway,  or 
any  force  against  the  defendant,  except  such  as  he  might  law- 
fully use  in  any  public  place. 

"We  think  the  court  below  erred.  Generally,  a  person  wrong- 
fully assailed  cannot  justify  the  killing  of  his  assailant  in  mere 
self-defence  if  he  can  safely  avoid  it  by  retreating.  Retreat  is 
not  always  obligatory,  even  to  avoid  killing  ;  for,  if  attack  be 
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made  with  deadly  weapons,  or  with  murderous  or  felonious 
intent,  the  assailed  may  stand  his  ground,  and,  if  need  be,  kiU 
his  assailant.  But  there  is  no  question  of  killing  here ;  and 
we  know  of  no  case  which  holds  that  retreat  is  obligatory, 
simply  to  avoid  a  conflict?.  Where  there  is  no  homicide,  the 
rule  generally  laid  dowh  is  that  the  assaulted  person  may 
defend  himself,  opposing  force  to  force,  —  using  so  much  force 
as  is  necessary  for  his  protection,  —  and  can  be  held  to  answer 
only  for  exceeding  such  degree.  Mr.  Bishop,  in  his  work  on 
Criminal  Law,  §  850,  says  :  "  The  assailed  person  is  not  per- 
mitted to  stand  and  kill  his  adversary,  if  there  is  a  way  of 
escape  open  to  him,  while  yet  he  may  repel  force  by  force,  and, 
within  limits  differing  with  the  facts  of  the  case,  give  back 
blow  for  blow."  (See,  also,  1  Whart.  Crim.  Law,  §  99  ;  Steph. 
Dig.  Crim.  Law,  art.  200 ;  May,  Crim.  Law,  (Student's  Ser.) 
§  62.)  Mr.  May's  language  is  :  "  There  seems  to  be  no  neces- 
sity for  retreating,  or  endeavoring  to  escape  from  the  assailant, 
before  resorting  to  any  means  of  self-defence  short  of  those 
which  threaten  the  assailant's  life."  In  Com.  y.  Brum,  58  Pa. 
St.  9,  21,  22,  where  the  defendant,  who  was  indicted  for  mur- 
der, set  up  that  he  acted  in  self-defence,  the  court,  in  charging 
the  jury,  used  the  foUoAving  language  :  "  The  right  to  stand  in 
self-defence  without  fleeing  has  been  strongly  asserted  by  the 
defence.  It  is  certainly  true  that  every  citizen  may  rightfully 
traverse  the  street,  or  may  stand  in  all  proper  places,  and  need 
not  flee  from  every  one  who  chooses  to  assail  him.  "Without 
this  freedom,  our  liberties  would  be  ivorthless.  But  the  law 
does  not  apply  this  right  to  homicide."  There  are  cases,  how- 
ever, which  manifest  a  disposition  to  apply  the  same  rule  gen- 
erally. {Rv/nyan  v.  State,  57  Ind.  80 ;  Erwin  v.  State,  29  Ohio 
St.  186.)  In  GallagJier  v.  State,  3  Minn.  270,  the  defend- 
ant was  complained  of  for  assault  and  battery,  and  spt  up  in 
justification  that  he  acted  in  self-defence,  the  complainant 
having  stepped  forward  with  his  cane  raised  as  if  about  to 
strike.  The  lower  court,  on  trial,  ruled  as  follows :  "  "Where  a 
person  is  approached  by  another  with  a  cane  raised  in  a  hostile 
manner,  the  former  is  not  justified  in  striking  unnecessarily, 
but  is  bound  to  retreat  reasonably  before  striking.  On  error 
the  Supreme  Court  held  the  ruling  to  be  erroneous.     "  Such  is 
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not  the  law,"  say  the  court ;  "  but  the  party  thus  assaulted 
may  strike,  or  use  a  sufficient  degree  of  force  to  prevent  the 
intended  blow,  without  retreating  at  aU."  The  case  is  exactly 
in  point. 

The  exception  is  therefore  sustadned,  cmd  the  ccmse  will  he 
r&rmttedfor  a  new  trial. 
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SELF-DEFENCE. 
Dole  v.  Eeskine. 

(35N.H.  503.— 1857.) 

Cushmg  for  plaintiff. 
Burke  for  defendant. 

EastmajSt,  J.  The  only  reported  decision  that  we  have  been 
able  to  find,  where  the  question  presented  was  the  same  as 
that  raised  in  the  case  before  us,  is  that  of  Elliott  v.  Brown,  2 
"Wendell,  499.  In  that  case  it  was  held  that  the  party  first 
attacked,  in  a  personal  rencounter  between  two  individuals,  is 
not  entitled  to  maintain  an  action  for  an  assault  and  battery, 
if  he  uses  so  much  personal  violence  towards  the  other  part}', 
exceeding  the  bounds  of  self-defence,  as  could  not  be  justified 
under  the  plea  of  son  assault  demesne,  were  he  a  party  defend- 
ant in  a  suit. 

If  the  rule  laid  down  in  that  case  is  sound  law,  this  suit 
cannot  be  sustained,  for  the  commissioner  to  whom  the  action 
was  referred  has  reported,  that,  although  the  defendant  com- 
mitted the  first  assault,  yet  the  plaintiff  used  more  force  than 
was  necessary  or  justifiable  in  repelling  that  Eissault. 

The  ground  upon  which  the  decision  in  Elliott  v.  Brown 
was  placed,  is,  that  there  cannot  be  a  recovery  in  cross  actions 
for  the  same  aflfray,  but  that  the  party  who  first  recovers  may 
plead  that  recovery  in  a  suit  against  himself.  No  authority 
is  cited  to  sustain  that  position,  and  it  appears  to  us  that  it  is 
not  well  founded. 

If  an  assault  is  made  upon  a  party,  it  may  be  repelled  by 
force  sufiicient  for  self-defence,  even  to  the  use  of  violence ; 
aiid  if  no  more  force  is  used  than  what  is  necessary  to  repel 
the  attack,  the  party  assaulted  ma}'-,  under  the  plea  of  son 
assault  demesne,  show  the  facts  and  have  judgment.  To  this 
extent  the  law  is  well  settled.  (2  Greenl.  Ev.  sec.  95,  and 
authorities  cited.)  If  the  affray  stops  there,  the  party  first 
assailed,  being  justified  in  what  he  has  done  in  self-defence, 
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may  have  his  action  for  the  injury  that  he  has  received.  He 
has  himself  done  nothing  more  than  what  the  law  permits ; 
but  the  other  party,  in  commencing  and  following  up  the  as- 
sault, is  liable  not  only  for  a  breach  of  the  peace,  but  for  all 
the  personal  injuries  that  he  has  inflicted. 

But  if  the  person  assaulted  uses  excessive  force,  beyond  what 
is  necessary  for  self-defence,  he  is  liable  for  the  excess,  and  the 
facts  may  be  shown  under  the  replication  of  de  injuria.  {Cur- 
tis V.  Carson,  2  N.  H.  539 ;  Hannen  v.  Edes,  15  Mass.  349  ; 
Cockcroft  V.  Smith,  Salk.  642 ;  Bui.,  Nisi  Prius,  18.) 

Up  to  the  time  that  the  excess  is  used,  the  party  assaulted 
is  in  the  right.  Until  he  exceeds  the  bounds  of  self-defence 
he  has  committed  no  breach  of  the  peace,  and  done  no  act 
for  which  he  is  liable;  while  his  assailant,  up  to  that  time, 
is  in  the  wrong,  and  is  liable  for  his  illegal  acts.  Now,  can 
this  cause  of  action  which  the  assailed  party  has  for  the  in- 
jury inflicted  upon  him,  and  which  may  have  been  severe,  be 
lost  by  acts  of  violence  subsequently  committed  by  himself  ? 
Can  the  assault  and  battery,  which  the  assailant  himself  has 
committed,  be  merged  in  or  set  off  ^gainst  the  excessive  force 
used  by  the  assailed  party  ?  Unless  this  be  so,  and  the  party 
first  commencing  the  assault  and  inflicting  the  blows,  and 
thus  giving  to  the  other  side  a  cause  of  action,  can  have  the 
wrong  thus  done  and  the  cause  of  action  thus  given,  wiped  out 
by  the  excessive  castigation  which  he  receives  from  the  other 
party,  then  each  party  may  sustain  an  action  ;  the  one  that  is 
assailed,  for  the  assault  and  battery  first  committed  upon  him, 
and  the  assailant,  for  the  excess  of  force  used  upon  him  beyond 
what  was  necessary  for  self-defence. 

"We  think  tliat  tliese  are  not  matters  of  setoff ;  that  the  one 
cannot  be  merged  in  the  other,  and  that  each  party  has  been 
guilty  of  a  wrong  for  which  he  has  made  himself  liable  to  the 
other.  There  have,  in  effect,  been  two  trespasses  committed  ; 
the  one  by  the  assailant  in  commencing  the  assault,  and  the 
other  by  the  assailed  party  in  using  the  excessive  force ;  and, 
upon  principle,  we  do  not  see  why  the  one  can  be  an  answer 
to  the  other,  any  more  tlian  an  assault  committed  by  one  party 
on  one  day  can  be  set  off  against  one  committed  by  the  other 
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party  on  another  day.  The  only  difference  would  seem  to 
consist  in  the  length  of  time  that  has  elapsed  between  the  two 
trespasses.  In  a  case  where  excessive  force  is  used,  the  party 
using  it  is  innocent  up  to  the  time  that  he  exceeds  the  bounds 
of  self-defence.  "When  he  uses  the  excessive  force,  he  then 
for  the  first  time  becomes  a  trespasser.  And  wherein  consists 
the  difference,  except  it  be  that  of  time,  between  a  trespass 
committed  by  him  then,  and  one  committed  by  him  on  the 
same  person  the  day  after  ? 

In  Elliott  V.  Brown  it  is  conceded  that  both  parties  may  be 
indicted  and  both  be  criminally  punished,  notwithstanding  it 
was  there  held  that  a  civil  action  can  be  maintained  only 
against  him  who  has  been  guilty  of  the  excess.  If  this  be  so, 
and  each  party  can  be  criminally  punished,  then  each  must 
have  been  guilty  of  an  assault  and  battery  upon  the  other ;  and 
if  thus  guilty,  why  should  not  a  civil  action  be  maintained  by 
each  ?  It  would  seem  that  the  fact  that  both  are  indictable 
shows  that  each  is  in  the  wrong  as  to  the  other,  and  that  each 
has  a  cause  of  action  against  the  other,  and  that  such  cause  of 
action  may  be  successfully  prosecuted,  unless  one  is  to  be  set 
off  against  the  other.  That  torts  are  not  the  subject  of  setoff 
is  entirely  clear. 

We  arrive,  then,  at  the  conclusion  that  the  causes  of  action 
existing  in  such  cases  cannot  be  set  off,  the  one  against  the 
other,  nor  merged,  the  one  in  the  other,  but  that  each  party 
may  maintain  an  action  for  the  injury  I'eceived ;  the  assailed 
party,  for  the  assault  first  committed  upon  him,  and  the  assail- 
ant for  the  excess  above  what  was  necessary  for  self-defence. 
This  rule,  it  appears  to  us,  will  do  more  justice  to  the  parties 
and  more  credit  to  the  law  than  the  other,  for  by  it  the  party 
who  has  commenced  the  assault,  and  who  has  been  the  moving 
cause  of  the  difRculty,  is  made  to  answer  in  money,  instead  of 
having  his  assault  merged  in  the  one  which  he  has  provoked, 
and  which  has  been  inflicted  upon  him  by  his  antagonist. 

We  think,  also,  that  the  view  of  the  case  which  we  have 
taken  derives  much  strength  from  the  fact  that  no  precedent 
can  be  found  of  any  pleading  sustaining  the  defendant's  views. 
It  is  remarkable  that  such  a  plea  cannot  be  found  in  any  of 
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the  books,  if  the  defence  has  ever  been  regarded  by  the  courts 
as  good  law. 

***** 
Our  opinion  therefore  is,  that,  upon  the  facts  stated,  the 
plaintiff  would  he  entitled  to  judgment.      But  according 
to  the  provisions  of  the  transfer,  the  case  must  lie  sent  to 
the  Common  Pleas  for  further  proceedings?- 


FALSE  IMPRISONMENT. 

Smith  v.  State. 

(VHumph.  43  — 1846.) 

KoDGEEs,  with  horse  and  carryall,  was  carried  over  the 
Chucky  river  by  Smith  in  his  ferry-boat.  Smith  was  the 
keeper  of  a  public  ferry.  When  over  Smith  demanded  ferri- 
age, which  Eodgers  said  was  already  paid:  on  this  a  dispute 
occurred,  and  Smith  told  him  he  should  not  go  on  till  he  paid 
the  ferriage.  Some  other  conversation  ensued,  when  Rodgers 
paid  the  ferriage  demanded.  Eodgers  was  detained  ten  or 
fifteen  minutes. 

An  indictment  was  found  against  Smith  for  an  assault  and 
false  imprisonment. 

Kodgers  stated  on  the  trial  before  R.  M.  Anderson,  presid- 
ing judge,  and  a  jury  of  Cocke  County,  that  Smith  had  not 
touched  his  bridle  or  his  horse;  that  he  made  no  effort  to 
strike  or  toucli  his  person  or  his  horse,  and  that  he  made  no 
threats  of  personal  violence,  but  that  he  was  afraid  of  a  diffi- 
culty with  Smith.  Smith  told  Rodgers  after  he  had  paid  the 
charge,  that  if  he  had  not  paid  it  he  had  determined  to  have 
put  his  carryall  and  horse  back  into  the  boat,  and  to  have 
carried  them  back. 

1  A  violent  attack  is  sufliciont  excuse  for  going  bej'ond  mere  self-defence 
and  reasonably  cliastising  assailant.  {People  v.  Pearl,  76  Mich.  207  (1889) ; 
42  N.  W.  1109.)  Neitlier  provoliing  language  nor  assault  on  former  occasion 
by  plaintiff  will  justify  defendant's  assault.     {OizUr  v.  Witzel,  82  111.  323.) 

Assault  may  be  made  to  defend,  but  not  to  obtain  possession  of  one's 
property.    {Churchill  v.  Hulbert,  110  Mass.  42 ;  Briston  v.  Burr,  120  N.  Y.  427.) 
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A  verdict  and  judgment  were  rendered  for  the  State,  and 
defendant  appealed. 

Arnold  for  plaintiff  in  error. 

Attorney  General  for  the  State. 

Gkeen,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted  for  an  assault  and  false 
imprisonment  of  Mark  M.  Eodgers.  The  court  charged  the 
jury,  "  That  to  make  out  the  offence  as  charged,  no  actual 
force  was  necessary,  but  that  a  man  might  be  assaulted  by 
being  beset  by  another ;  and  if  the  opposition  to  the  prosecu- 
tor's going  forward  was  such  as  a  prudent  man  would  not 
risk,  then  the  defendant  would,  in  contemplation  of  law,  be 
guilty  of  false  imprisonment." 

This  charge  is  correct  in  all  its  parts,  and  the  facts  were 
fairly  left  to  the  jury.  A  verdict  of  guilty  has  been  pro- 
nounced, and  we  do  not  feel  authorized  to  disturb  it.  The 
prosecutor  and  defendant  disputed  about  the  ferriage  defend- 
ant claimed.  Smith  insisted  upon  this  demand,  and  said  he 
did  not  choose  to  sue  every  man  that  crossed  at  his  ferry. 
Although  he  did  not  take  hold  of  the  prosecutor,  or  offer 
violence  to  his  person,  yet  his  manner  may  have  operated  as 
a  moral  force  to  detain  the  prosecutor. 

And  this  appears  the  more  probable,  as  after  the  affair  was 
settled,  the  prosecutor  inquired  what  defendant  would  have 
done  if  he  had  not  paid  the  ferriage  demanded,  to  which  the 
defendant  replied,  "he  would  have  put  his  carryall  and  horse 
back  into  the  boat  and  taken  them  across  the  river  again." 
As  this  determination  existed  in  his  mind,  it  doubtless  was 
exhibited  in  the  manner  of  the  defendant,  and  thus  operated 
upon  the  fears  of  the  prosecutor.^ 

Affii'm  the  judgment. 

1  McNay  v.  Stratton,  9  Bradw.  215;  Hildebrand  v.  McCrum,  101  Ind.  Gl ; 
Fotheringham  v.  Adams  Ex.  Co.,  36  Fed.  R.  252  (shadowed  by  detectives) , 
accord.  Personal  coercion  necessary  to  arrest.  {Hill  v.  Taylor,  50  Mich. 
549 ;  State  v.  Lunsford,  81  N.  C.  528 ;  see  61  Am.  Dec.  152,  and  note.) 

It  is  not  false  imprisonment  for  a  teacher  to  detain  a  pupil  a  short  time 
after  school  hours.     {Fertich  v.  Mishener,  111  Ind.  472;  60  Am.  E.  709.) 
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Maeks  v.   Townsend. 

(97  N.Y.  690.— 1885.) 

A.  Blumenstiel  for  plaintifif. 

/ 
J.  L.  Ward  for  defendant. 

Eael,  J. 

***** 

The  plaintiff  was  also  properly  nonsuited  as  to  his  cause  of 
action  for  false  imprisonment.  The  act  (c.  300  of  the  Laws 
of  1831)  under  which  the  warrant  was  issued  in  November, 
1878,  was  hot  repealed  until  May  10,  1880.  (Chap.  245,  Laws 
of  1880.)  The  facts  stated  in  the  affidavit  upon  which  the 
warrant  was  issued  were  sufficient  to  give  tlie  judge  who  issued 
it  jurisdiction ;  and  in  issuing  it  he  acted  judicially  and  made 
a  judicial  determination.  The  wai'rant  was  not,  therefore,  void 
or  voidable  or  irregular.  It  was  the  result  of  the  regular  ju- 
dicial action  of  a  judicial  officer  having  jurisdiction  upon  the 
facts  presented  to  him  to  issue  it.  It  was  subsequently  set 
aside  by  the  judge  who  issued  it,  when  a  new  fact,  to  wit, 
that  the  plaintiff  had  been  before  arrested  in  an  action  against 
him  by  these  defendants,  upon  an  order  of  arrest  issued  in  the 
action  for  the  same  cause,  and  upon  substantially  the  same 
grounds,  was  brought  to  his  attention.  The  e:!fistence  of  this 
fact  did  not  make^  the  warrant  void  or  irregular.  "When 
brought  to  his  attention  it  furnished  the  judge  a  ground  for 
the  dismissal  of  the  warrant  in  the  exercise  of  further  judicial 
action.  It  matters  not  whether  the  warrant  was  dismissed  in 
the  exercise  of  judicial  discretion  or  upon  the  claim  by  the 
plaintiff  that  he  could  not  be  twice  arrested  for  the  same 
cause,  and  hence  that  he  had  the  absolute  legal  right  to  be 
discharged  from  the  second  arrest;  it  was  at  most  a  case 
where  the  plaintiff  was  erroneously  arrested.  An  error  was 
committed,  which  upon  a  proper  presentation  of  the  facts 
was  to  be  corrected  by  further  judicial  action.  A  warrant, 
granted  under  such  circumstances,  protects  against  an  action 
for  false  imprisonment,  not  only  the  judge  who  granted  it, 
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but  the  party  who  procured  it  and  instigated  its  service.  The 
case  stands  no  different  from  what  it  Avould  have  been  if  the 
plaintiff  had  appeared  and  denied  the  facts  alleged  in  the  aifi- 
davit  upon  which  the  warrant  was  based,  and  had  thus  pro- 
cured his  discharge  upon  the  merits,  or  if  the  defendants,  when 
they  applied  for  the  warrant,  had  disclosed  the  fact  of  the 
prior  arrest,  a;M  the  judge  had  erroneously  decided  that  they 
were  yet  entitled  to  it,  and  his  decision  had  upon  appeal  been 
reversed ;  or  if  when  the  fact  of  the  prior  arrest  was  afterward 
brought  to  his  attention,  he  had  refused  to  set  aside  the  war- 
rant, and  his  decision  had  upon  appeal  been  reversed.  If  the " 
warrant  of  attachment  or  an  order  of  arrest  is  issued  in  an 
action  upon  facts  giving  the  judge  jurisdiction  and  the  defend- 
ant appears,  and  by  showing  new  facts,  or  denying  those  alleged 
against  him,  procures  the  attachment  or  the  order  to  be  set 
aside,  the  process  is  not  void  or  voidable,  or  irregular,  but  sim- 
ply erroneous,  and  protects  the  judge  and  the  party  who  pro- 
,  -cures  it,  although  it  is  set  aside,  against  an  action  for  trespass 
^or  false  imprisonment.  In  all  such  cases  these  are  regular 
jtidipial  methods,  and  that  which  was  legally  done  at  the  time 
cannot  be  converted  into  a  wrong  by  relation  after  the  process 
has  by  judicial  action  been  set  aside.  This  rule  of  exemption 
is  founded  in  pubhc  policy,  and  is  applicable  alike  to  civil  and 
criminal  remedies  and  proceedings,  that  parties  may  be  induced 
freely  to  resort  to  the  courts  and  judicial  officers  for  the  enforce- 
ment of  their  rights  and  the  remedy  of  their  grievances  without 
the  risk  of  undue  punishment  for  their  own  ignorance  of  the 
law  or  for  the  errors  of  courts  and  judicial  officers.  The  rem-' 
edy  of  the  party  imjustly  arsested  or  imprisoned  is  by  the 
'  recovery  of  costs  which  may  be  awarded  to  him,  or  the  redress 
which  some  statute  may  give  him,  or  by  an  action  for  malicious 
prosecution,  in  case  the  prosecution  against  him  has  been  from 
unworthy  motives  and  without  probable  cause. 

Even  malicious  motives  and  the  absence  of  probable  cause  do 
not  give  a  party  arrested  an  action  for  false  imprisonment. 
They  may  aggravate  his  damage,  but  have  nothing  whatever 
to  do  with  the  cause  of  action.  Hence  if  in  this  case  the  defend- 
ants had  intentionally  withheld  from  the  judge  who  granted 
the  warrant  the  fact  of  the  plaintiff's  pi'ior  arrest,  that  fact 
19 
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■would  have  been  quite  pertinent  to  maintain  an  action  for 

malicious  prosecution,  but  would  not  have  laid  the  foundation 

for  a  recovery  in  an  action  for  false  imprisonment. 

We  have  carefully  examined  many  authorities,  and  have  not 

found  one  which  decides  that  in  a  case  like  this  an  action  for 

false  imprisonment  can  be  maintained.     They  aU  sustain  the 

views  above  expressed.     ( Williams  v.  Smith,  14  C.  B.  (N".  S.) 

596  ;  Hmjden  v.  Slied,  11  Mass.  500 ;  Reynolds  v.  Corp,  3  Caines, 

268  ;  MoGuinty  v.  IJerriclc,  5  Wend.  240  ;  Chapman  v.  Byett, 

11  id.  31 ;  JDeyo  v.    Van   Valcenburgh,  5  Hill,  242 ;  Landt  v. 

Hilts,  19  Barb.  283 ;  Simpson  v.  Hornbeck,  3  Lans.  52 ;  Miller 

V.  Adams,  7  id.  131 ;  affirmed,  52  'S.  Y.  409  ;  Palmer  v.  Foley, 

71  id.  106 ;  Dusenlury  v.  Keiley,  35  id.  383 ;  Bay  v.  Bach,  87 

id.  56.) 

*  *  *  *  * 

Judgment  affirmed} 


Wood  v.  Graves. 

(144  Mass.  365.  —  1887.) 


ToET,  in  three  counts,  against  Josiah  G.  Graves  and  W.  W. 
Bailey.  At  the  trial  in  the  Superior  Court,  before  Knowl- 
ton,  J.,  the  jury  returned  a  verdict  for  the  plaintiff  in  the  sum 
of  $7500 ;  and  the  defendants  alleged  exceptions,  which  appear 
in  the  opinion. 

P.  Wadleigh  and  P.  E.  Tucker  for  the  defendants. 

A.  W.  BooAfdman  for  the  plaintiff. 

C.  Allen,  J.  The  three  counts  of  the  declaration  are  treated 
by  the  counsel  for  the  defendants  as  being  counts  respectively 

1 A  person  who  does  uo  more  than  enter  a  complaint  with  a  magistrate, 
who  thereupon  without  jurisdiction  Issues  a  warrant,  Is  not  liable  for  false 
iimprisonment.  (Langford  v.  li.  &  A.  By.,  144  Mass.  431;  and  cases  in  54 
Am.  Dec.  205,  n.) 
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for  malicious  prosecution,  for  false  imprisonment,  and  for  abuse 
of  cmnifial  process  ;  and  the  trial  appears  to  have  proceeded 
upon  that  ground.  Eo  question  as  to  the  form  of  the  decla- 
ration has  been  raised.  The  court  correctly  ruled,  upon  the 
request  of  the  defendant,  that,  upon  the  evidence,  the  plaintiff 
could  not  maintain  an  action  for  malicious  prosecution,  the 
prosecution  not  having  brought  to  a  termination.  The  princi- 
pal questions  arise  upon  the  other  requests  by  the  defendants 
for  instructions. 

The  court  declined  to  rule  that,  upon  the  evidence,  the  plain- 
tiff could  not  maintain  an  action  for  false  imprisonment  against 
either  of  the  defendants.  No  action  would  lie  for  false  im- 
prisonment by  reason  of  what  was  done  in  pursuance  of  the 
warrant  of  the  governor  in  the  extradition  of  the  plaintiff  from 
Massachusetts  to  New  Hampshire,  or  of  what  was  done  in 
pursuance  of  any  lawful  precept  issued  upon  the  indictment  in 
New  Hampshire;  but  if  acts  were  done  in  excess  of  what  was 
authorized,  and  if  the  process  of  the  law  was  abused,  the  remedy 
might  be  by  an  action  for  false  imprisonment.  The  court  there- 
fore properly  declined  to  adopt  the  language  of  the  defendants- 
second  request,  and  all  the  rights  of  the  defendants  in  respect 
to  this  were  saved  by  the  course  of  the  instructions  in  relation 
to  the  wrongful  use  of  process  already  commenced. 

There  is  no  doubt  that  an  action  lies  for  the  malicious  abuse 
of  lawful  process,  civil  or  criminal.  It  is  to  be  assumed,  in 
such  a  case,  that  the  process  was  lawfully  issued  for  a  just  cause, 
and  is  valid  in  form,  and  that  the  arrest  or  other  proceeding 
upon  the  process  was  justifiable  and  proper  in  its  inception. 
But  the  grievance  to  be  redressed  arises  in  consequence  of  sub- 
sequent proceedings.  For  example,  if,  after  an  arrest  upon  civil  " 
or  criminal  process,  the  person  arrested  is  subjected  to  unwar- 
rantable insults  and  indignities,  is  treated  with  cruelty,  is  de- 
prived of  proper  food  or  is  other^vise  treated  with  oppression 
and  undue  hardship,  he  has  a  remedy  by  an  action  against 
the  officer,  and  against  others  who  may  unite  with  the  officer 
in  doing  the  wrong.  It  is  sometimes  said  that  the  protection 
afforded  by  the  process  is  lost,  and  that  the  officer  becomes  a 
trespasser  ab  initio.  {Esty  v.  Wilmot,  15  Gray,  168 ;  Malcom 
V.  Spoor,  12  Met.  279.)    This  rule,  however,  is  somewhat  tech- 
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nical,  and  is  hardly  applicable  to  others  than  the  officer  himself. 
But  the  principle  is  general,  and  is  applicable  to  all  kinds  of 
abuses  outside  of  the  proper  service  of  lawful  process,  whether 
civil  or  criminal,  that  for  ever}'  such  wrong  there  is  a  remedy- 
not  only  against  the  officer  whose  duty  it  is  to  protect  the 
person  under  arrest,  but  also  against  all  others  who  may 
unite  with  him  in  inflicting  the  injury.  Perhaps  the  most 
frequent  form  of  such  abuse  is  by  working  upon  the  fears  of 
the  person  under  arrest  for  the  purpose  of  extorting  money 
or  other  property,  or  of  compelling  him  to  sign  some  paper, 
to  give  up  some  claim,  or  to  do  some  other  act,  in  accordance 
with  the  wishes  of  those  who  have  control  of  the  prosecution. 
The  leading  case  upon  this  subject  is  Grainger  v.  Hill,  4  Bing. 
N.  C.  212,  where  the  owner  of  a  vessel  was  arrested  on  civil 
process,  and  the  officer,  acting  under  the  directions  of  the 
plaintiffs  in  the  suit,  used  the  process  to  compel  the  defendant 
therein  to  give  up  his  ship's  register,  to  which  they  had  no 
right.  He  was  held  entitled  to  recover  damages,  not  for  mali- 
ciously putting  the  process  in  force,  but  for  maliciously  abusing 
it,  to  effect  an  object  not  within  its  proper  scope.  In  Page  v. 
Gushing,  38  Maine,  523,  the  same  doctrine  was  held  applicable 
to  the  abuse  of  criminal  process.  Holley  v.  Mix,  3  Wend.  350,  • 
is  to  the  same  effect,  and  it  was  held  that  an  action  for  false 
imprisonment  will  lie  against  an  officer  and  a  complainant  in 
a  criminal  prosecution,  where  they  combine  and  extort  money 
from  a  person  accused,  by  operating  upon  his  fears,  though 
the  person  was  in  custody  of  the  officer  under  a  valid  warrant, 
issued  upon  a  charge  of  felony.  The  case  of  Baldwin  v.  VTeed, 
17  Wend.  224,  was  an  action  for  false  imprisonment.  The 
plaintiff  had  been  indicted  in  New  York ;  he  was  arrested  in 
Vermont,  and  carried  to  New  York  for  trial.  The  defendant 
Weed  procured  the  requisition,  was  present  at  the  arrest,  and 
caused  the  plaintiff  to  be  put  into  irons,  with  the  purpose  to 
secure  two  small  debts.  The  plaintiff  executed  to  Weed  a  bond 
for  the  delivery  of  property  much  in  excess  of  the  debts.  The 
action  for  malicious  prosecution  failed,  but  the  court  (Nelson, 
Ch.  J.)  declared  that  an  action  of  trespass,  assault  and  false 
imprisonment  should  have  been  brought,  and  was  the  appro- 
priate remedy  for  the  excess  of  authority  and  abuse  of  the 


CH.  VI.]         OLD  DOM.   S.   S.   CO.  v.   McKENNA.  j).9.5 

process  ;  and  intimated  to  the  plaintiff  to  amend  his  pleadings 
accordingly.  (See  also  Carleton  v.  Taylor,  50  Yt.  220;  Mayer 
V.  Walter,  64  Penn.  St.  283.)  On  similar  grounds  an  oificer 
becomes  responsible  in  damage  for  abuse  of  process,  or  as  tres- 
passer db  initio  by  reason  of  such  abuse,  who  omits  to  give  an 
impounded  beast  reasonable  food  and  water  while  under  his 
care  {Adams  v.  Adams,  13  Pick.  384),  or  who  stays  too  long 
in  a  store  where  he  has  attached  goods,  {Rowley  v.  Rice,  11 
Met.  337;  Williams  v.  Powell,  101  Mass.  467;  Davis  v.  Stone, 
120  Mass.  228),  or  who  keeps  a  keeper  too  long  in  possession 
of  attached  property,  {Cutter  v.  Howe,  122  Mass.  541),  or  who 
places  in  a  dwelling  house  an  unfit  person  as  keeper,  against 
the  owner's  remonstrance.     {Malcom  v.  Spoor,  ubi  supra.) 

In  various  other  cases,  where  it  has  been  said  that  the  only 
remedy  was  by  an  action  for  malicious  prosecution,  the  whole 
grievance  complained  of  consisted  in  the  original  institution 
of  the  process,  and  no  abuse  in  the  mere  manner  of  serving  it 
was  alleged.  Such  cases  are  Ifullen  v.  Brown,  138  Mass. 
114;  Hamilburg  v.  Shepard,  119  Mass.  30;  Coupal  v.  Wa/rd, 
106  Mass.  289;  and  O'Brien  v.  Barry,  106  Mass.  300.  The 
case  of  Ilackett  v.  King,  6  Allen,  58,  was  trover  for  the  con- 
version of  property  which  the  plaintiff  conveyed  to  the  defend- 
ant under  alleged  duress.  In  Taylor  v.  Jaques,  106  Mass. 
291,  the  question  arose  in  another  form,  the  action  being  on 
the  promissory  raote,  in  defence  to  which  the  defendant 
alleged  that  his  signature  was  procured  by  duress.     ... 

Judgment  reversed  on  other  grounds. 


BOYCOTTING. 
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Samuel  Ashton  and  Louis  F.  Post  for  defendants. 
Clarence  Q.  Seward  for  plaintiffs. 
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Beown,  J.  This  action  was  brought  to  recover  $20,000 
damages,  alleged  to  have  been  sustained  by  the  plaintiff 
through  the  unlawful  action  of  the  defendants  in  the  recent 
strike  of  the  'longshoremen,  and  in  their  attempt  to  boycott 
the  plaintiff  in  its  business  as  a  common  carrier.  The  defend- 
ants are  alleged  to  constitute  or  to  style  themselves  an  "  Exec- 
utive Board  of  the  Ocean  Association  of  the  'Longshoremen's 
Union."  At  the  time  of  the  commencement  of  the  action 
they  were  arrested  and  held  to  bail  under  orders  of  arrest 
issued  in  conformity  with  the  state  practice. 

The  defendants  now  move,  upon  the  plaintiff's  papers,  only 
to  vacate  the  order  of  arrest,  on  the  ground  that  the  material 
facts  charged  are  alleged  on  information  and  belief  only,  with- 
out a  sufficient  statement  of  the  sources  of  information ;  and 
the  facts  stated  do  not  make  oui  &  prima  facie  case;  that  it 
appears  that  the  defendants  were  acting  within  their  legal 
rights,  and  that  the  plaintiff's  loss,  if  any,  is  damnum  absque 
injuria;  and  that,  at  best,  the  plaintiff's  case  is  so  doubtful 
that  the  order  of  arrest  should  not  be  sustained. 

I  have  carefully  considered  the  elaborate  arguments  of 
counsel,  and  examined  the  numerous  authorities  referred  to. 
For  lack  of  time  I  can  only  state  my  conclusions : 

1.  All  the  material  averments  are  either  stated  positively 
or  the  source  of  information  is  sufficiently  indicated. 

2.  The  facts  stated  in  the  complaint  and  affidavit  consti- 
tute a  legal  cause  of  action  against  all  the  defendants  for  the 
actual  damages  suffered,  for  the  following  reasons : 

(ffi)  The  plaintiff  was  engaged  in  the  legal  calling  of  com- 
mon carrier,  owning  vessels,  lighters  and  other  craft  used  in 
its  business,  in  the  employment  of  which  numerous  work- 
ingmen  were  necessary,  who,  as  the  complaint  avers,  were 
employed  "  upon  terms  as  to  wages  which  were  just  and 
satisfactory." 

(5)  The  defendants,  not  being  in  the  plaintiff's  employ, 
and  without  any  legal  justification,  so  far  as  appears,  —  a 
mere  dispute  about  wages,  the  merits  of  which  are  not  stated, 
not  being  any  legal  justification,  —  procured  plaintiff's  work- 
men in  this  city  and  in  Southern  ports  to  quit  work  in  a  body, 
for  the  purpose  of  inflicting  injury  and  damage  upon  the 
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plaintiff  until  it  should  accede  to  the  defendants'  demands, 
and  pay  the  Southern  negroes  the  same  wages  as  New  York 
'longshoremen,  which  the  plaintiff  was  under  no  obligation  to 
grant ;  and  such  procurement  of  workmen  to  quit  work,  being 
designed  to  inflict  injury  on  the  plaintiff,  and  not  being 
justified,  constituted  in  law  a  malicious  and  illegal  interfer- 
ence with  the  plaintiff's  business,  which  is  actionable. 

(c)  After  the  plaintiff's  workmen,  through  the  defendants' 
procurement,  had  quit  work,  the, defendants,  for  the  further 
unlawful  purpose  of  compelling  the  plaintiff  to  pay  such  a  rate 
of  wages  as  they  might  demand,  declared  a  boycott  of  the 
plaintiff's  business  and  attempted  to  prevent  the  plaintiff  from 
carrying  on  any  business  as  common  carrier,  or  from  using  or 
employing  its  vessels,  lighters,  etc.,  in  that  business,  and  en- 
deavored to  stop  all  the  dealings  of  other  persons  with  the 
plaintiff  by  sending  threatening  notices  or  messages  to  its 
various  customers  and  patrons,  and  to  the  agents  of  various 
steamship  lines,  and  to  wharfingers  and  warehousemen  usually 
dealing  with  the  plaintiff,  designed  to  intimidate  them  from 
having  any  dealings  with  it  through  threats  of  loss  and  ex- 
pense in  case  they  dealt  with  plaintiff  by  receiving,  storing  or 
transmitting  its  goods  or  otherwise  ;  and  various  persons  were 
deterred  from  dealing  with  the  plaintiff  in  consequence  of  such 
intimidations,  and  refused  to  perform  existing  contracts  and 
withheld  their  former  customary  business,  greatly  to  the  plain- 
tiff 's  damage. 

{d)  The  acts  last  mentioned  were  not  only  illegal,  render- 
ing the  defendants  liable,  in  damages,  but  also  misdemeanors 
at  common  law  as  well  as  by  section  168  of  the  Penal  Code 
of  this  State. 

(e)  Associations  have  no  more  right  to  inflict  injury  upon 
others  than  individuals  have.  All  combinations  and  associa- 
tions designed  to  coerce  workmen  to  become  members  or  to  in- 
terfere with,  obstruct,  vex  or  annoy  them  in  working  or  in 
obtaining  work  because  they  are  not  members,  or  in  order  to 
induce  them  to  become  members,  or  designed  to  prevent  em- 
ployers from  making  a  just  discrimination  in  the  rate  of  wages 
paid  to  the  skilful  and  to  the  unskilful,  to  the  diligent  and  to 
the  lazy,  to  the  eflicient  and  to  the  inefficient ;  and  all  associa- 
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tions  designed  to  interfere  with  the  perfect  freedom  of  em- 
ployers in  tiie  proper  management  and  control  of  their  lawful 
business,  or  to  dictate  in  any  particular  the  terms  upon  which 
their  business  shall  be  conducted  by  means  of  threats  of  injury 
or  loss,  by  interference  with  their  property  or  traffic,  or  with 
their  lawful  employment  of  other  persons,  or  designed  to  abridge 
any  of  tliese  rights,  ixrejtro  tanto  illegal  combinations  or  asso- 
ciations; and  all  acts  done  in  furtherance  of  such  intentions 
by  such  means  and  accompanied  by  damage  are  actionable. 

(See  Greenliood  on  Pub.  Policy,  648,  653 ;  People  v.  Fisher, 
14  AVend.  9;  Tadton  v.  McGrawly,  Peake,  205;  Eafael  v. 
Verelst,  2  W.  B.ack.  1055;  Lumley  v.  Gye,  2  El.  &  Bl.  210; 
Bowen  v.  Hall,  6  Q.  B.  Div.  333,  337 ;  Gregory  v.  DuJce  of 
Brunswick,  0  M.  &  G.  205 ;  Giinter  v.  Astor,  4  J.  B.  More, 
12;  Queen,  v.  Rollins,  17  Ad.  &  El.  (N.  S.)  671 ;  Mogul  Steam- 
ship Co.  V.  Maogregor,  15  Q.  B.  D.  476;  Walker  v.  Cronin, 
107  Mass.  555  ;  Carew  v.  Rutherford,  100  Mass.  1 ;  State  v.  Don- 
aldson, 3  Vrooni  (32  N.  J.  Law)  151 ;  Master  Stevedore's  Ass''n  v. 
Walsh,  2  Daly,  1,  13  ;  Johnston  Harvester  Co.  v.  Meinhardt, 
9  Abb.  N.  C."  393  ;  .S".  C.  60  How.  Pr.  168 ;  Slaughter  House 
Oases,  10  Wall.  30,  110.) 

3.  There  is  no  such  doubt  concerning  the  plaintiff's  legal 
right  as  should  debar  it  from  the  usual  remedy.^ 

The  motion  to  discharge  from  arrest  is  therefore 

Denied. 

1  This  case  is  also  reported  in  18  Abb.  N.  C.  262,  wlien  the  complaint  and 
valuable  briefs  of  counsel  are  given. 

Cfn  the  same  general  subject,  see  21  Am.  L.  Rev.  509 ;  State  v.  Stewart,  9 
At.  569  ;  69  Vt.  273;  Sherry  v.  Perkins,  147  Mass.  212;  Note  in  24  Abb.  N.  C. 
260;  Heywood  v.  Tilson,  75  Me.  227;  Payne  v.  By.  Co.,  13  Lea,  507;  Chipley 
V.  Atkinson,  23  Fla.  206 ;  1  So.  B.  934. 
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LucKE  V.  Clothing  Co. 

(77Md.  M6.  — 1893.) 

Egberts,  J.  .  .  .  The  appellant's  engagement  with  Kosen- 
feld  Bros,  as  a  "  customs  cutter  "  commenced  in  the  month  of 
August,  1891,  and  continued  to  the  month  of  February,  1892, 
and  was  to  continue  as  long  as  his  work  proved  satisfactory. 
His  work  gave  entire  satisfaction  to  his  employers,  who  how- 
ever retained  the  right  to  discharge  him  at  the  end  of  any  week ; 
but  a  member  of  the  firm  testified  that  they  would  not  have 
discharged  him  but  for  the  objection  of  the  appellee.  The 
appellee  on  the  16th  of  February,  1892,  sent  Eosenfeld  Bros,  a 
■written  notice,  informing  them  "  that  in  case  the  non-union 
man  whom  they  had  in  their  employ  was  any  longer  retained, 
it  would  be  compelled  to  notify  all  labor  organizations  of  the 
city  that  their  house  was  a  non-union  one." 

How  many  similar  organizations  there  were  in  the  city  the 
record  does  not  disclose,  but  the  membership  of  the  appellee  is 
five  hundred.  This  notice  Eosenfeld  Bros,  construed  to  mean, 
that  if  they  retained  the  appellant  in  their  employ  they  would 
lose  the  patronage  of  the  labor  organizatioas,  and  that  the  union 
labor  which  they  then  employed  would  be  ordered  out,  or  they 
would  have  to  quit  work,  the  effect  of  which,  as  testified  by 
Mv.  Eosenfeld,  would  have  been  to  cause  his  firm  great  loss,  in 
consequence  of  their  ha\dng  a  number  of  contracts  on  hand  at 
that  time.  There  are  several  inquiries  which  arise  out  of  the 
facts  just  stated.  First.  Had  the  appeUee  justifiable  cause  in 
pursuing  the  course  which  it  did  in  threatening  said  firm  that 
if  they  retained  the  appellant  any  longer  in  their  employ  it 
would  be  compeUed  to  notify  aU  labor  organizations  of  the  city 
that  their  house  was  a  non-union  house  ?  Second.  Was  the  con- 
duct of  the  appellee  in  the  course  pursued  by  it  toward  the 
appellant  wrongful  or  malicious  ?  Third.  Had  Eosenfeld  Bros, 
reasonable  grounds  to  anticipate  loss  or  injury  to  themselves  in 
consequence  of  the  action  of  the  appellee  ? 

The  first  and  second  propositions  can  be  considered  together, 
as  they  are  somewhat  reciprocal  in  the  relation  they  bear  to 
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each  other.  It  is  contended  on  the  part  of  the  appellee  that  it 
did  not,  by  the  sending  of  the  notice  of  February  16  to  Rosen- 
feld  Bros.,  contemplate  any  such  course  as  that  which  has  been 
attributed  to  it ;  and  that  the  local  law  of  the  appellee  and  the 
general  law  of  the  order  of  the  Knights  of  Labor  prohibited  the 
calling  out  of  their  members  because  of  the  employment  of 
non-union  men.  If  this  be  so,  how  are  we  to  interpret  the 
meaning  of  the  written  notice  ?  "What  purpose  did  the  appel- 
lee have  in  sending  it,  and  what  design  was,  through  its  agency, 
sought  to  be  accomphshed  ?  This  was  no  idle  play  in  which 
they  Avere  involved.  It  related  to  the  most  serious  right  affect- 
ing a  laboring  man's  Mfe,  which  was  the  privilege  of  seeking 
remunerative  employment,  and  thereby  gaining  an  honest  hve- 
lihood.  Is  it  not  unquestionably  true,  that  but  for  the  inter- 
ference of  the  appellee,  the  appellant  would  not  have  been 
discharged  ?  It  is  not  necessary  that  such  interference  should 
have  been  malicious  in  its  character.  If  it  be  %vrongful,  it  is 
equally  to  be  condemned,  and  just  as  much  in  violation  of  a 
legal  right.  In  this  case  we  think  the  interference  of  the  ap- 
pellee was  in  law  malicious  and  unquestionably  wrongful.  The 
appellant  was  a  man  of  family,  a  good  workman,  engaged  in  a 
lawful  pursuit,  performing  his  duties  in  an  entirely  satisfactory 
manner,  without  objection  in  any  respect,  and  wilhng  and  desir- 
ous of  becoming  a  member  of  the  appellee  if  an  opportunity 
had  been  afforded  hun.  He  was  not  able  to  obtain  member- 
ship with  the  appellee,  nor  was  he  permitted  to  continue  his 
work  with  his  employers,  who  would  gladly  have  retained  him 
in  their  service  if  they  could  have  done  so  without  loss  or  em- 
barrassment to  themselves.  Can  it  then  be  seriously  questioned 
that  from  the  evidence  in  this  cause  the  appellee  intended  or 
expected  any  other  or  different  result  from  the  sending  of  the 
Avritten  notice  than  that  which  followed  its  reception  by  Eosen- 
feld  Bros.  ?  We  are  compelled  to  say  that  the  notice  had  some 
meaning  and  purpose,  and  if  not"  that  which  we  have  suggested, 
Avhat  was  it  ?  The  testimony  in  this  case  assigns  no  other  mo- 
tive, and  there  is  not  the  shghtest,information  from  any  source 
that  there  is  any.  If  therefore  the  appellee  sought  to  bring 
about  the  discharge  of  the  appellant  under  the  circumstances 
detailed  in  the  evidence,  if  not  malicious,  it  Vas  certainly  wrong 
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f  ul,  and  by  so  doing  it  has  invaded  the  legal  rights  of  the  appel- 
lant, for  which  an  action  properly  hes. 

It  is  further  contended  by  the  appellee  that  it  only  meant 
by  the  notice  sent  Eosenfeld  Bros,  to  say  that  unless  they  dis- 
charged the  appellant  it  would  withdraw  the  name  of  the  JSTew 
York  Clothing  House  from  the  hst  of  houses  published  in  the 
Critic,  which  list  had  annexed  to  it  a  statement  recommending 
said  houses  to  the  patronage  of  organized  labor.  Yet  even  this 
view  of  the  letter  contemplated  the  discharge  of  l^he  appellant, 
and  necessarily  concedes  that  the  sole  purpose  of  the  letter  was 
to  accompUsh  the  appellant's  discharge.  In  no  view  of  the  facts 
of  this  case  have  we  been  able  to  ascertain  where  the  appellee 
derived  its  right  to  obtain  by  the  means  adopted  the  discharge 
of  the  appellant  from  his  position  with  Rosenfeld  Bros.  The 
provision  of  law  authorizing  the  creation  of  the  appellee  cor- 
poration provides  for  the  formation  of  trades  unions  "  to  pro- 
mote the  well-being  of  their  everyday  life,  and  for  mutual 
assistance  in  securing  the  most  favorable  conditions  for  the 
labor  of  their  members  and  as  beneficial  societies."  (Code,  art. 
23,  §  37.)  But  when  the  State  granted  its  generous  sanction  to 
the  formation  of  corporations  of  the  character  of  the  appellee  it 
certainly  did  not  mean  that  such  promotion  was  to  be  secured 
by  making  war  upon  the  non-union  laboring  man,  or  by  any 
illegal  interference  with  his  rights  and  privileges.  The  powers 
with  which  this  class  of  corporations  are  clothed  are  of  a  pecul- 
iar character,  and  should  be  used  with  prudence,  moderation  and 
wisdom,  so  that  labor  in  its  organized  f  orni  shall  not  become  an 
instrument  of  wrong,  and  injustice  to  those  who,  in  the  same 
avenue  of  Kfe,  and  sometimes  under  less  favored  circumstances, 
are  striving  to  provide  the  means  by  which  they  can  maintain 
themselves  and  their  families.  It  is  essential  to  good  govern- 
ment and  the  peace  of  society  that  correct  legal  principles  be 
applied  in  the  consideration  of  all  questions,  for  it  is  undeniably 
true  that  wrong  principles  cannot  and  never  do  produce  salu- 
tary remedies.  , 

The  third  proposition  can  be  disposed  of  without  extended 
comment.  We  think  Mr.  Eosenfeld,  in  his  testimony,  has 
fairly  and  intehigently  answered  this  inquiry.  His  long  expe- 
rience in  business,  and  accurate  knowledge  of  the  various  meth- 
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ods  in.  vogue  for  the  employment  of  labor  in  clothing  houses, 
eminently  qualify  him  to  say  whether  his  firm  had  just  cause 
to  apprehend  the  consequences  of  a  refusal,  under  the  circum- 
stances, to  discharge  the  appellant.  Viewed  by  the  light  of  all 
the  circumstances  surrounding  the  case  we  are  compelled  to  say 
that  there  was  reasonable  cause  to  apprehend  the  result  stated 
by  Mr.  Kosenf  eld  in  his  testimony.  "  Courts  are  bound  to  look 
at  things  just  as  they  are,  to  pass  on  facts  just  as  they  are  devel- 
oped, to  treat  the  conduct  of  men  just  as  it  is,  and  to  impute 
to  them  that  intention  which  their  acts  and  their  conduct  dis- 
close was  their  intention."     ( U.  S.  v.  Kane,  23  Fed.  Eep.  Y50.) 

Some  criticism  was  indulged  in  in  the  argument  of  counsel 
in  this  court  to  the  effect  that  a  recovery  could  not  be  had  in 
this  cause,  as  the  appellant  had  only,  declared  on  a  supposed 
violation,  of  a  contract,  when  in  point  of  fact  there  had  been  no 
contract  violated.  We  concur  in  this  view,  and  are  clearly  of 
opinion  that  the  declaration  sets  out  a  cause  of  action  which 
the  proof  fails  to  sustain.  The  question  of  a  contract  vel  non 
enters  into  the  consideration  of  this  case,  but  upon  proper  aver- 
ment in  the  declaration  ought  to  play  but  smaR  part  in  its 
determination.  "  Where  a  contract  would  have  been  fulfilled 
but  for  the  false  and  fraudulent  representation  of  a  third  per- 
son, an  action  will  lie  against  such  person,  although  the  contract 
could  not  have  been  enforced  by  action."  (Benton  v.  Pratt,  2 
Wend.  385.) 

In  the  case  of  Harvester  Co.  v.  Meinha/rdt,  9  Abb.  E".  C.  396, 
397,  the  court  said  :  "  A  distinction  has  been  sought  to  be  made 
between  the  cases  where  there  has  been  an  unexpired  time  con- 
tract and  cases  where  the  services  were  by  the  day  or  by  the 
piece,  but  I  do  not  think  such  distinction  rests  upon  any  sound 
reason.  ...  In  such  case  the  injury  to  the  property  and  busi- 
ness of  the  employer  would  not  consist  so  much  in  breaking  the 
contract  which  existed  as  in  the'loss  of  profits  derived  from  the 
work  of  the  laborer  if  he  continued  in  the  employment,  and  the 
probability  or  certainty  of  such  loss  would  be,  in  each  case,  a 
question  of  fact,"  and  of  course  for  the  jury. 

Mr.  Addison,  in  his  work  on  Torts  (fols.  9-14)  thus  summa- 
rizes the  law :  "  Interference  by  fraud  or  force  with  the  free 
exercise  of  another's  trade  or  occupation  or  means  of  livelihood 
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is  a  tort ;  such  as  preventing  people,  by  the  use  of  threats  or 
intimidation,  from  trading  with  the  plaintiff's  vessel  in  a  for- 
eign port,  or  dealing  at  the  plaintiff's  shop,  or  sending  their 
children  to  the  plaintiff's  school,  or  placing  obstructions  or 
impediments  in  the  way  of  free  access  to  the  plaintiff's  place 
of  business.  .  .  .  Where  a  violent  or  malicious  act  is  done  to 
a  man's  occupation,  profession  or  way  of  getting  a  hvelihood, 
there  an  action  hes  in  all  cases." 

Considerable  comment  was  made  at  the  hearing  in  this  court 
of  the  analogy  supposed  to  exist  between  the  case  made  by  the 
record  in  this  case  and  the  case  of  Lumley  v.  Gye,  2  El.  &  Bl. 
216,  but  the  cases  widely  differ  in  important  facts,  and  there  is 
but  small  analogy  in  the  principles  of  law  properly  apphcable 
in  each  case.  The  principles  of  law  which  are  entitled  to  recog- 
nition in  this  case  are  too  well  settled  and  determined  in  a  mul- 
titude of  cases  to  require  numerous  citations  for  their  support. 
The  case  of  Chipley  v.  AtMnson,  23  Fla.  206,  is  strikingly  like 
the  case  now  under  consideration.  The  court  in  that  case 
says :  "  From  the  authorities  referred  to  and  upon  principle,  it 
is  apparent  that  neither  the  fact  that  the  term  of  service  inter- 
rupted is  not  for  a  fixed  period,  nor  the  fact  that  there  is  not  a 
right  of  action  against  the  person  who  is  induced  or  influenced 
to  terminate  the  service  or  to  refuse  to  perform  his  agreement, 
is  of  itself  not  a  bar  to  an  action  against  the  third  person  mali- 
ciously and  wantonly  procuring  the  termination  of  or  a  refusal 
to  perform  the  agreement.  It  is  the  legal  right  of  the  party 
to  such  agreement  to  terminate  or  refuse  to  perform  it,  and  in 
doing  so  he  violates  no  right  of  the  other  party  to  it ;  but  so 
long  as  the  former  is  willing  and  ready  to  perform,  it  is  not 
the  legal  right,  feut  is  a  -wrong  on  the  part  of  the  third  party, 
to  mahciously  and  wantonly  procure  the  former  to  terminate 
or  refuse  to  perform  it.  Such  wanton  and  malicious  inter- 
ference for  the  mere  purpose. of  injuring  another  is  not  the 
exercise  of  a  legal  right.  Such  other  person,  who  is  in  employ- 
ment by  which  he  is  earning  a  li\dng,  or  otherwise. enjoying  the 
fruits  and  advantages  of  his  industry  or  enterprise  or  skiU,  has 
a  right  to  pursue  such  employment  undisturbed  by  mere  mah- 
cious  or  wanton  interference  or  annoyance.    Every  one  has  a 
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perfect  right  to  protect  or  advance  Ms  business  if  m  so  doing 
he  infringes  no  superior  legal  right  of  another." 

In  Bowen  v.  Eall,  6  Q.  B.  Div.  338,  it  was  said  by  Brett,  J. 
(Lord  Selborne  concurring),  that  "  merely  to  persuade  a  person 
to  break  his  contract  may  not  be  wrongful  in  law  or  fact ;  .  .  . 
but  if  the  persuasion  be  used  for  the  indirect  purpose  of  injur- 
ing the  plaintiff,  or  of  benefiting  the  defendant  at  the  expense 
of  the  plaintiff,  it  is  a  malicious  act,  which  is  in  law  and  fact  a 
AATong  act,  and  therefore  a  wrongful  act,  and  therefore  an 
actionable  act,  if  injury  follows  from  it."  The  appellant,  by 
the  action  of  the  appellee,  lost  his  place  in  the  month  of  Feb- 
ruary, and  although  persistently  in  quest  of  a  position,  he  did 
not  succeed  in  obtaining  work  until  the  following  April,  when 
he  secured  employment  mth  a  merchant  tailor  at  $5  less  per 
Aveek  than  he  was  receiAang  when  he  was  discharged.  It  would 
be  strange  indeed  if  the  law  under  such  a  state  of  facts  as  this 
record  exhibits,  provided  no  remedy.  In  Winsmore  v.  Green- 
iank,  Willes,  581,  it  is  said :  "A  special  action  on  the  case  was 
introduced,  for  the  reason  that  the  law  ■will  never  suffer  an 
injury  and  a  damage  without  a  remedy."  .  .  .  "We  are  there- 
fore of  opinion  that  upon  proper  amendment  of  the  declaration 
there  is  evidence  in  the  cause  legally  sufficient  to  be  submitted 
to  a  jury.i 


1.  In  Thomas  v.  Cin.  By.  (62  Fed.  R.  803,  at.  p.  820,)  Taft,  J.,  said:  A  con- 
spiracy is  a  combination  of  two  or  more  persons,  by  concerted  action,  to 
accomplisli  a  criminal  or  unlawful  purpose,  or  some  purpose  not  iu  itself 
criminal  or  unlawful,  by  criminal  or  unlawful  means.  {Pettibone  v.  U.  S., 
148  U.  S.  197,  13  Sup.  Ct.  542.)  What  were  the  purposes  of  this  combina- 
tion of  Debs,  Plielan,  and  the  American  Railway  Union  board  of  directors  ? 
They  proposed  to  inflict  pecuniary  injury  on  Pvilhnan  by  compelling  the 
railway  companies  to  give  up  using  his  cars,  and,  on  the  refusal  of  the  rail- 
way companies  to  yield  to  compulsion,  to  inflict  pecuniary  injury  on  the 
railway  companies  by  inciting  tlieir  employees  to  quit  their  services,  and 
thus  paralyze  their  business.  It  could  not  have  been  unknown  to  the  com- 
biners that  the  Pullman  cars  were  operated  by  the  railway  companies  under 
ccmtracts  witli  Pullman.  Such  large  transactions  are  never  conducted 
without  contracts  saving  the  rights  of  both  sides,  and  the  combiuers  had 
every  reason  to  believe  that  it  would  be  a  violation  of  those  contracts  for 
the  companies  to  refuse  further  to  haul  Pullman  cars  in  their  trains.  One 
purpose  of  the  combination  was  to  compel  railway  companies  to  injure 
Pullman  by  breaking  their  contracts  with  him.     The  receiver  of  this  court 
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SiKES  V.  TiPPINS. 
(85  Qa.  231.  — 1890.) 

Blandfoed,  J.  This  was  an  action  brought  by  Tippins  against 
Sikes  for  criminal  cpnversation  with  his  wife,  tinder  the  charge 
of  the  court,  the  jurj--  found  a  verdict  for  the  plaintifip.  The 
defendant  moved  for  a  new  trial,  which  was  refused,  and  this 
he  alleges  as  error. 

is  under  contract  to  Pullman,  which  he  would  have  to  break  were  he  to 
yield  to  the  demand  of  Phelan  and  his  associates.  The  breach  of  a  con- 
tract is  unlawful.  A  combination  with  that  as  its  purpose  is  unlawful, 
and  is  a  conspiracy.     (Angle  v.  Railway  Co.,  1.31  IT.  S.  1,  14  Sup.  Ct.  240.) 

But  the  combination  was  unlawful  without  respect  to  the  contract  fea- 
ture. It  was  a  boycott.  The  employees  of  the  railway  companies  had  no 
grievance  against  their  employers.  Handling  and  hauling  Pullman  cars 
did  not  render  their  services  any  more  burdensome.  Tliey  had  no  com- 
plaint against  the  use  of  Pullman  cars  as  cars.  They  came  into  no  natural 
relation  with  Pullman  in  handling  the  cars.  He  paid  them  no  wages.  He 
did  not  regiilate  their  hours,  or  in  any  way  determine  their  services. 
Simply  to  injure  him  in  his  business,  they  were  incited  and  encouraged  to 
compel  the  railway  comi^anies  to  withdraw  custom  from  him  by  threats  of 
quitting  their  service,  and  actually  quitting  their  service.  This  inflicted 
an  injury  on  the  companies  that  was  very  great,  and  it  was  unlawful, 
because  it  was  without  lawful  excuse.  All  the  employees  had  the  right  to 
quit  their  employment,  but  they  had  no  right  to  combine  to  quit  in  order 
thereby  to  compel  their  employer  to  withdraw  from  a  mutually  profitable 
relation  with  a  third  person  for  the  purpose  of  injuring  that  third  person, 
when  the  relation  thus  sought  to  be  broken  had  no  effect  whatever  on  the 
character  or  i-eward  of  their  service.  It  is  the  motive  for  quitting,  and  the 
end  sought  thereby,  that  make  the  injury  inflicted  unlawful,  and  the  com- 
bination by  wliich  it  is  effected,  an  unlawful  conspiracy.  The  distinction 
between  an  ordinary  lawful  and  peaceable  strike  entered  upon  to  obtain 
concessions  in  the  terms  of  the  strikers'  employment  and  a  boycott  is  not 
a  fanciful  one,  or  one  which  needs  the  power  of  fine  distinction  to  deter- 
mine which  is  which.  Every  laboring  man  recognizes  the  one  or  the  other 
as  quickly  as  the  lawyer  or  the  judge.  The  combination  under  discussion 
was  a  boycott.  It  was  so  termed  by  Debs,  Phelan,  and  all  engaged  in  it. 
Boycotts,  though  unaccompanied  by  violence  or  intimidation,  have  been 
pi'onounced  unlawful  in  every  State  of  the  United  States  where  the  question 
has  arisen,  unless  it  be  in  Minnesota;  and  they  are  held  to  be  unlawful  in  , 
England. 
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1.  The  defendant  contended  that  Tippins  condoned  the  adul- 
tery of  his  "wife  by  living  with  her  after  he  had  found  out  the 
same.  The  court  below  held  that  such  condonation  did  not  bar 
the  plaintiff  of  his  right  to  recover,  and  in  this  we  think  the  court 
was  right.  The  court  further  held  that  it  Avas  a  matter  to  be 
taken  into  consideration  by  the  jury  in  mitigation  of  damages, 
and  we  think  this  holding  was  fully  as  favorable  to  the  defendant 
as  he  had  any  right  to  expect.  In  the  case,  of  Verholf  v.  Van 
Houwenlengem,,  21  Iowa,  431,  the  Supreme  Court  of  Iowa  held 
that  condonation  of  the  wife's  offence  of  adultery,  or  forgive- 
ness by  the  husband  of  the  wife,  did  not  bar  the  plaintiff's  right 
to  recover  as  against  the  adulterer.  The  husband  may  forgive 
the  wife,  and  yet  he  may  not  f or^ve  the  author  of  her  defile- 
ment, and  of  his  loss,  wrong,  and  injury.  The  defendant  can 
no  more  defeat  the  action  upon  the  ground  of  condonation  than 
he  could  upon  a  plea  of  recrimination,  or  the  ground  that  his 
accuser  had  been  guilty  of  the  same  offence.  See  Bromley  v. 
Wallace^  4  Esp.  237 ;  2  Greenl.  Ev.  §  66.  See,  also,  the  case  of 
Scmbom  r.  JVeilson,  4  'N.  H.  501,  in  which  case  it  was  said : 
"  As  to  the  circumstances  that  the  plaintiff  lived  vpith  his  wife 
after  he  had  knowledge  of  her  want  of  fidelity  to  his  bed,  this 
may  be  evidence  that  he  had  forgiven  her  offence,  but  is  clearly 
no  evidence  that  he  had  forgiven  the  offence  of  the  defendant. 
.  .  .  This  circumstance  could  be  no  answer  to  the  action." 
See,  also,  2  Hil.  Torts,  515,  and  Smith  v.  Milbum^ll  Iowa,  30. 
While  condonation  would  defeat  the  plaintiff  in  an  action  for 
divorce  against  his  w^ife,  it  is  no  bar  to  an  action  against  her 
seducer.  See,  also,  the  case  of  Stumm  y.  Htmrniel,  39  Iowa, 
483.  The  court  in  that  case  said  that  if  the  plaintiff,  after  a 
full  knowledge  of  his  vdfe's  infidelity,  continued  to  live  with 
her  upon  the  same  terms  as  before  her  crime,  this  would  be  no 
evidence  to  show  that  the  plaintiff  connived  at  her  infidelity  ; 
and  the  plaintiff's  forgiveness  of  his  wife,  and  continuance  of 
the  marital  relation,  did  not  necessarily  have  the  effect  to  estab- 
lish connivance  or  assent.  "The  law  will  not  hold  a  party 
remediless  for  an  injury  of  this  kind  because,  through  the  exer- 
cise of  Christian  virtue,  the  influence  of  family  interest,  or  even 
in  the  want  of  what  may  be  regarded  as  true  manly  spirit,  he 
forgives  an  erring  wife,  and  trusts  in  her  reformation  and 
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promise  of  future  good  conduct  and  \irtue."  In  Michael  v. 
BwnUe,  84  Ind.  544,  it  was  held  that  a  husband  may  maintain 
an  action  of  criminal  conversation,  although  the  intercourse 
took  place  after  his  final  separation  from  his  wife,  and  although 
a  divorce  had  been  granted  to  the  wife  for  the  cruelty  of  the 
husband.  We  think  these  cases  fuUy  establish  the  proposition 
that  the  husband's  living  with  the  wife  after  knowledge  of  her 
criminal  conversation  does  not  bar  the  husband's  right  to  recover 
against  her  seducers,  and  therefore  there  was  no  error  in  the 
charge  of  the  court  below  on  this  subject. 

2.  We  think  the  verdict  of  the  jury  is  amply  sustained  by 
•the  evidence,  and  that  the  amount  thereof  ($1,400)  was  not 
excessive. 

Judgment  ajfmned. 


Haynes  v.  Nowlin. 

(129Ind.  581.  — 1891.) 


Elliott,  C.  J.  The  question  which  this  record  presents; 
arises  upon  the  ruling  of  the  trial  court  sustaining  a  demurrer 
to  the  appellant's  complaint.  The  question  which  requires  ouir 
consideration  and  judgment  is  this :  Can  a  married  Avoman 
maintain  an  action  against  one  who  wrongfully  entices  her 
husband  from  her,  and  alienates  his  affections  ?  It  was  the 
boast  of  the  common  law  that  "  there  is  no  right  withouit  a 
remedy,"  and  in  the  main  this  boast  was  not  an  idle  one,  but 
was  made  good  by  the  vindication  of  legal  rights  in  almoet  all 
instances  where  the  right  was  appropriately  presented  fta-  judi- 
cial consideration  and  determination.  Some  of  the  courts,  how- 
ever, sacrificed  the  principle  outlined  in  the  maxim  to  the 
demands  of  fancied  consistency,  and  surrendered  a  clear  and 
strong  right  to  a  barren  technical  rule,  for  they  held  that  a 
wife  could  not  maintain  an  action  for  the  loss  of  the  society, 
support,  and  affections  of  her  husband.  The  fictiom  that  the 
haron  and  feme  were  one  person  so  far  swayed  the  judgments 
of  some  of  the  courts  as  to  carry  them  from  a  sound  fundamen- 
tal principle,  and  cause  them  to  declare  a  doctrine  revolting 
20 
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to  every  right-thinking  person's  sense  of  justice,  and  contrar}"- 
to  the  foundation  principles  of  natural  right.  We  say  that 
some  of  the  cases  did  this,  for  not  all  gave  the  doctrine  we 
refer  to  support;  but,  on  the  contrary,  denied  it," by  holding 
that  the  wife  might  have  a  right  of  action  against  the  wrong- 
doer who  took  her  husband  from  her.  To  those  cases  we  shall 
presently  refer.  The  principle  outlined  in  the  maxim  quoted 
requires  that,  even  where  the  common  law  as  it  now  exists 
prevails,  it  should  be  held  that  a  wife  may  have  an  action 
against  the  wrong-doer  who  deprives  her  of  the  society,  sup- 
port, and  affections  of  her  husband.  If  there  is  any  such  thing 
as  legal  truth  and  legal  right,  a  wronged  wife  may  have  her 
action  in  such  a  case  as  this,  for  in  all  the  long  category  of 
human  rights  there  is  no  clearer  right  than  that  of  the  wife  to 
her  husband's  support,  society,  and  affection.  An  invasion  of 
that  right  is  a  flagrant  wrong,  and  it  would  be  a  stinging  and 
bitter  reproach  to  the  law  if  there  were  no  remedy.  The  vir- 
tue of  elasticity  which  has  been  so  often  ascribed  to  the  com- 
mon law  (and  generally  very  justly)  is  nowhere  more  clearly 
or  beneficially  manifested  than  it  is  in  relation  to  the  rights  of 
married  women.  Long  since  the  doctrine  of  feudal  times, 
which  gave  so  many,  and  such  comprehensive,  rights  to  the 
ia/ron,  and  so  few,  and  such  narrow  ones,  to  Haefeine,  has  given 
way  before  the  enlightened  thought  of  better  ages  and  less  bar- 
barous times.  One  who  should  now,  either  in  England  or 
America,  attempt  to  secure  an  enforcement  of  the  old  rules 
which  placed  the  wife  in  such  abject  subjection  to  the  husband, 
and  stripped  her  of  so  man}'-  rights  which  belong,  in  natural 
justice,  to  a  rational  human  being,  Avould  find  a  stern  denial. 
It  is  beyond  controversy  that  without  the  aid  of  statutory 
enactments  the  harsh,  unreasonable  rules  of  the  old  common 
law  have  fallen  before  the  spirit  of  enlightened  reason  and  true 
progress.  The  doctrine  that  the  wife  could  not  maintain  an 
action  against  one  who  deprived  her  of  her  husband  violates 
•the  old  maxim  that  "  reason  is  the  life  of  the  law,"  for  there 
.(can  be  no  reason  in  a  rule  which  gives  the  stronger  a  right  of 
;  action  for  an  injury  and  denies  it  to  the  weaker.  If  the  stronc 
iraay  maintain  an  action,  the  greater  the  reason  why  the  weak 
may  do  so.     If  the  ha/ron  may  recover  from  one  Avho  entices 
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away  the  feme,  surely  the  same  reason  that  supports  the  rule 
giving  the  former  a  right  of  action  must  give  a  like  right  to 
the  latter.  The  reason  is  the  same,  but  the  degree  is  not,  for 
the  reason  Intensifies  in  power  when  invoked  by  the  injured 
wife.  The  decisions  which  denied  the  wronged  wife  a  right  of 
action  broke  the  line  of  consistency  and  marred  the  symmetry 
of  the  law.  "We  have  spoken  of  the  decisions  under  the  com- 
mon law,  but  we  do  not  feel  called  upon  to  discuss  them  at 
length ;  that  has  been  ably  done  by  the  courts  which  have 
given  the  subject  consideration.  {Bennett  v.  Bermett,  116  N. 
Y.  584 ;  Lynch  v.  Knight,  9  H.  L.  Cas.  577  ;  Foot  v.  Ca/rd,  58 
Conn.  1.)  The  decisions  to  which  we  have  referred,  and  the 
authorities  they  adduce,  prove  beyond  debate  that  even  at  com- 
mon law  the  right  of  action  for  a  personal  wrong  was  in  the 
wife.  We  assume,  therefore,  that  the  right  of  action  for  a 
wrong  suffered  by  the  wife  was  in  her,  and  not  in  the  husband. 
Any  other  conclusion  is,  indeed,  logically  inconceivable. 

As  the  right  of  action  for  a  personal  injury  was  always  in 
the  wife,  she  is,  of  necessity,  the  real  party  in  interest ;  and 
upon  reason  and  principle  she  ought  always  to  have  been  held 
to  be  the  party  entitled  to  prosecute  the  action  for  the  invasion 
of  that  right.  That  it  was  not  so  held  was  owing  to  the  power 
of  the  legal  fiction  that  she  and  her  husband  were  one,  for  from 
this  fiction  comes  the  stiff,  unreasonable  rule  that  in  aU  actions 
she  must  join  her  husband.  Equity,  however,  never  gave  fuU 
recognition  to  this  technical  doctrine.  Our  statute,  years  ago, 
gave  the  wife  a  right  to  sue  alone,  and  thus  —  adopting  the 
chancery  doctrine  and  abrogating  that  of  the  common  law  — 
broke  down  the  only  position  upon  which  it  could  with  the 
slightest  plausibility  be  asserted  that  she  could  not  sue  one  who 
Avrongfully  took  her  husband  from  her,  since  upon  the  ground 
that  she  could  not  sue  alone  was  rested  the  doctrine  denying 
her  a  right  to  sue  one  who  enticed  away  her  husband.  It  was 
never  asserted  by  the  better  considered  cases  nor  by  the  abler 
text^writers  that  she  did  not  herself  possess  the  substantive 
right  upon  which  the  cause  of  action  was  founded.  The  rear 
son  that  she  could  not  maintain  such  an  action  was  not  that  she 
was  not  the  source  of  the  substantive  right,  but  that  there  was 
no  remedy  available  to  her  for  the  vindication  of  the  right. 
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When  the  statute  supplied  the  remedy  by  breaking  down  the 
barrier  which  stood  betAveen  her  and  a  recovery,  it  clothed  her 
with  full  right  to  enforce  her  just  and  meritorious  cause  of 
action.  ...  It  seems  to  us  very  clear  that,  in  view  of  the  fact 
that  true  principle  requires  that  a  married  woman  should 
have  a  remedy  for  the  vindication  of  a  violated  right,  and  that 
her  rights  and  obligations  have  been  so  greatly  increased 
and  enlarged  by  the  enabling  statutes,  she  may  have  redress 
against  one  who  ^vrongfully  takes  her  husband  from  her. 
Every  radical,  express  change  in  the  law  carries  with  it  corre- 
sponding and  incidental  changes.  These  incidental  changes 
are  inseparable  from  the  essential  express  changes,  and  are 
wrought  by  the  Legislature.  No  part  of  the  law  can  be  expressly 
changed  without  causing  incidental  changes.  To  hold  other- 
wise would  be  to  frustrate  the  legislative  purpose  and  break 
the  law  iuto  isolated  parts  and  disjointed  fragments.  It  must 
foUow  from  this  doctrine  that,  when  the  statutes  gave  a  mar- 
ried woman  the  right  to  sue  alone,  and  changed  her  status  so 
as  to  invest  her  with  the.  general  property  rights  of  a  citizen 
and  impose  upon  her  almost  the  same  obligations  as  those  restr 
ing  upon  aU  citizens  free  from  disabOity,  they  clothed  her  with 
the  right  to  appeal  to  the  courts  to  redress  the  wrong  inflicted 
by  one  who  tortiously  wrested  from  her  the  support,  society, 
and  affections  of  the  husband.  In  adjudging,  as  we  do,  that 
this  action  can  be  maintained,  we  beheve  that  we  build  on  solid 
principle,  and  we  know  that  we  are  sustained  by  able  courts.  .  .  . 

Judgment  reversed. 
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CHAPTER  VII. 
DEFAMATION:    ACTIONABLE    WORDS. 


PoLLAED  V.  Lyon. 

{91  U.  S.  225. —1875.) 

Eeeor  to  the  Supreme  Court 'of  the  District  of  Columbia. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Joseph  H.  Bradley  and  Mr.  A.  O.  Riddle  for  the  plain- 
tiff in  error. 

Mr.  Walter  S.  Cox  for  the  defendant  in  error. 

Me.  Jdstice  Cliffoed  delivered  the  opinion  of  the  court. 

"Words  both  false  and  slanderous,  it  is  alleged,  were  spoken 
by  the  defendant  of  the  plaintiff ;  and  she  sues  in  an  action  on 
the  case  for  slander  to  recover  damages  for  the  injury  to  her 
name  and  fame. 

Controversies  of  the  kind,  in  their  legal  aspect,  require 
pretty  careful  examination;  and,  in  view  of  that  consideration, 
it  is  deemed  proper  to  give  the  entire  declaration  exhibited  in 
the  transcript,  which  is  as  follows: 

"That  the  defendant,  on  a  day  named,  speaking  of  the 
plaintiff,  falsely  and  maliciously  said,  spoke  and  published 
of  the  plaintiff  the  words  following,  '  I  saw  her  in  bed  with 
Captain  Denty.'  That  at  another  time,  to  wit,  on  the  same 
day,  the  defendant  falsely  and  maliciously  spoke  and  published 
of  the  plaintiff  the  words  following, '  I  looked  over  the  transom- 
light  and  saw  Mrs.  Pollard,'  meaning  the  plaintiff, '  in  bed  with 
Captain  Denty ' ;  whereby  the  plaintiff  has  been  damaged  and 
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injured  in  her  name  and  fame,  and  she  claims  damages  there- 
for in  the  sum  of  ten  thousand  dollars." 

Whether  the  plaintiff  and  defendant  are  married  or  single 
persons  does  not  appear;  nor  is  it  alleged  that  they  are  not  hus- 
band and  wife,  nor  in  what  respect  the  plaintiff  has  suffered 
loss  beyond  what  may  be  inferred  from  the  general  averment 
that  she  had  been  damaged  and  injured  in  her  name  and  fame. 

Service  was  made,  and  the  defendant  appeared  and  pleaded 
the  general  issue ;  which  being  joined,  the  parties  went  to 
trial ;  and  the  jury,  under  the  instructions  of  the  court,  found 
a  verdict  in  favor  of  the  plaintiff  for  the  whole  amount  claimed 
in  the  declaration.  None  of  the  other  proceedings  in  the  case, 
at  the  special  term,  require  any  notice,  except  to  say  that  the 
defendant  filed  a  motion  in  arrest  of  judgment,  on  the  ground 
that  the  words  set  forth  in  the  declaration  are  not  actionable, 
and  because  the  declaration  does  not  state  a  cause  of  action 
which  entitles  the  plaintiff  to  recover ;  and  the  record  shows 
that  the  court  ordered  that  the  motion  be  heard  at  General 
Term  in  the  first  instance.  Both  parties  appeared  at  the  Gen- 
eral Term,  and  were  fully  heard  ;  and  the  court  sustained  the 
motion  in  arrest  of  judgment,  and  decided  that  the  declaration 
was  bad  in  substance.  Judgment  was  subsequently  rendered 
for  the  defendant,  and  the  plaintiff  sued  out  the  present  writ 
of  error. 

Definitions  of  slander  will  afford  very  little  aid  in  disposing 
of  any  question  involved  in  this  record,  or  in  any  other,  ordi- 
narily arising  in  such  a  controversy,  unless  where  it  becomes 
necessary  to  define  the  difference  between  oral  and  written 
defamation,  or  to  prescribe  a  criterion  to  determine,  in  cases 
where  special  damage  is  claimed,  whether  the  pecuniary  in- 
jury alleged  naturally  flows  from  the  speaking  of  the  words 
set  forth  in  the  declaration.  Different  definitions  of  slander 
are  given  by  different  commentators  upon  the  subject ;  but  it 
will  be  sufficient  to  say  that  oral  slander,  as  a  cause  of  action, 
may  be  divided  into  five  classes,  as  follows:  (1)  Words  falsely 
spoken  of  a  person  which  impute  to  the  party  the  commission 
of  some  criminal  offence  involving  moral  turpitude,  for  which 
the  party,  if  the  charge  is  true,  may  be  indicted  and  punished. 
(2)  Words  falsely  spoken  of  a  person  which  impute  that  the 
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party  is  infected  with  some  contagious  disease,  where,  if  the 
charge  is  true,  it  would  exclude  the  party  from  society;  or 
(3)  Defamatory  words  falsely  spoken  of  a  person,  which  im- 
pute to  the  party  unfitness  to  perform  the  duties  of  an  office 
or  employment  of  profit,  or  the  want  of  integrity  in  the 
discharge  of  the  duties  of  such  an  office  or  employment, 
(i)  Defamatory  words  falsely  spoken  of  a  party  whicli  preju- 
dice such  party  in  his  or  her  profession  or  trade.  (5)  Defama- 
tory words  falsely  spoken  of  a  person,  which,  though  not  in 
themselves  actionable,  occasion  the  party  special  damage. 

Two  propositions  are  submitted  by  the  plaintiflf  to  show  that 
the  court  below  erred  in  sustaining  the  motion  in  arrest  of 
judgment,  and  in  deciding  that  the  declaration  is  bad  in  sub- 
stance :  (1)  That  the  words  set  forth  in  the  declaration  are  in 
themselves  actionable,  and  consequently  that  the  plaintiff  is 
entitled  to  recover  without  averring  or  proving  special  damage. 
(2)  That  if  the  words  set  forth  are  not  actionable  per  se, 
still  the  plaintiff  is  entitled  to  recover  under  the  second  para- 
graph of  the  declaration,  which,  as  she  insists,  contains  a  suf- 
ficient allegation  that  the  words  spoken  of  her  by  the  defendant 
were,  in  a  pecuniary  sense,  injurious  to  her,  and  that  they  did 
operate  to  her  special  damage. 

Certain  words,  all  admit,  are  in  themselves  actionable,  be- 
cause the  natural  consequence  of  what  they  impute  to  the  party 
is  damage,  as  if  they  import  a  charge  that  the  party  has  been 
guilty  of  a  criminal  offence  involving  moral  turpitude,  or  that 
the  party  is  infected  with  a  contagious  distemper,  or  if  they  are 
prejudicial  in  a  pecuniary  sense  to  a  person  in  office  or  to  a 
person  engaged  as  a  livelihood  in  a  profession  or  trade ;  but  in 
all  other  cases  the  party  who  brings  an  action  for  words  must 
show  the  damage  he  or  she  has  suffered  by  the  false  speaking 
of  the  other  party. 

"Where  the  words  are  intrinsically  actionable,  the  inference 
or  presumption  of  law  is  that  the  false  speaking  occasions  loss 
to  the  'plaintiff ;  and  it  is  not  necessary  for  the  plaintiff  to  aver 
that  the  words  alleged  amount  to  the  charging  of  the  described 
offence,  for  their  actionable  quality  is  a  question  of  law,  and 
not  of  fact,  and  will  be  collected  by  the  court  from  the  words 
alleged  and  proved,  if  they  warrant  such  a  conclusion. 
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Unless  the  words  alleged  impute  the  offence  of  adultery,  it 
can  hardly  be  contended  that  they  impute  any  criminal  offence 
for  which  the  party  may  be  indicted  and  punished  in  this  dis- 
trict ;  and  the  court  is  of  the  opinion  that  the  words  do  not 
impute  such  an  offence,  for  the  reason  that  the  declaration  does 
not  allege  that  either  the  plaintiff  or  the  defendant  was  married 
at  the  time  the  words  were  spoken.  Support  to  that  view  is 
derived  from  what  was  shown  at  the  argument,  that  fornica- 
tion as  well  as  adultery  was  defined  as  an  offence  by  the  pro- 
vincial statute  of  the  3d  of  June,  1716,  by  which  it  was  enacted 
that  persons  guilty  of  those  offences,  if  convicted,  should  be 
fined  and  punished  as  therein  provided.  (Kilty's  Laws,  c. 
xxvii.  sees.  2,  3.) 

Beyond  all  doubt,  offences  of  the  kind  involve  moral  turpi- 
tude; but  the  second  section  of  the  act  which  defined  the 
offence  of  fornication  was,  on  the  8th  of  March,  1785,  repealed 
by  the  legislature  of  the  State.     (2  Kilty,  c.  xlvii.  sec.  4.) 

Sufficient  is  remarked  to  show  that  the  old  law  of  the  prov- 
ince defining  such  an  offence  was  repealed  by  the  law  of  the 
State  years  before  the  Territory,  included  within  the  limits  of 
the  city,  was  ceded  by  the  State  to  the  United  States;  and 
inasmuch  as  the  court  is  not  referred  to  any  later  law  passed 
by  the  State,  defining  such  an  offence,  nor  to  any  act  of  Con- 
gress to  that  effect  passed  since  the  cession,  our  conclusion  is 
that  the  plaintiff  fails  to  show  that  the  words  alleged  impute 
any  criminal  offence  to  the  plaintiff  for  which  she  can  be  in- 
dicted and  punished. 

Suppose  that  is  so :  still  the  plaintiff  contends  that  the  words 
alleged,  even  though  they  do  not  impute  any  criminal  offence 
to  the  plaintiff,  are  nevertheless  actionable  in  themselves,  be- 
cause the  misconduct  which  they  do  impute  is  derogatory  to 
her  character,  and  highly  injurious  to  her  social  standing. 

Actionable  words  are  doubtless  such  as  naturally  imply  dam- 
age to  the  party;  but  it  must  be  borne  in  mind  that  there  is  a 
marked  distinction  between  slander  and  libel,  and  that  "many 
things  are  actionable  when  written  or  printed  and.  published 
which  would  not  be  actionable  if  merely  spoken,  without  aver- 
ring and  proving  special  damage.  {Clements  v.  Ghims,  9  Barn. 
&  Cress.  174;  McOlurg  v.  Ross,  5  Binn.  219.) 
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Unwritten  words,  by  all  or  nearly  all  the  modern  author- 
ities, even  if  they  impute  immoral  conduct  to  the  party,  are 
not  actionable  in  themselves,  unless  the  misconduct  imputed 
amounts  to  a  criminal  offence,  for  which  the  party  may  be 
indicted  and  punished.  Judges  as  well  as  commentators,  in 
early  times  experienced  much  diliiculty  in  extracting  any 
uniform  definite  rule  from  the  old  decisions  in  the  courts  of 
the  parent  country  to  guide  the  inquirer  in  such  an  investiga- 
tion ;  nor  is  it  strange  that  such  attempts  have  been  attended 
with  so  little  success,  as  it  is  manifest  that  the  incongruities 
are  quite  material,  and,  in  some  respects,  irreconcilable.  Nor 
are  the  decisions  of  the  courts  of  that  country,  even  of  a 
later  period,  entirely  free  from  that  difficulty. 

Examples  both  numerous  and  striking  are  found  in  the 
reported  decisions  of  the  period  last  referred  to,  of  which  only 
a  few  will  be  mentioned.  "Words  which  of  themselves  are 
actionable,  said  Lord  Holt,  must  either  endanger  the  party's 
life,  or  subject  him  to  infamous  punishment ;  that  it  is  not 
enough  that  the  party  may  be  fined  and  imprisoned,  for  a 
party  may  be  fined  and  imprisoned  for  common  trespass,  and 
none  will  hold  that  to  say  one  has  committed  a  trespass  will 
bear  an  action  ;  and  he  added  at  least  the  thing  charged  must 
•'in  itself  be  scandalous."     {Ogden  v.  Turner,  6  Mod.  104.) 

Vieived  in  any  proper  light,  it  is  plain, that  the  judge  who 
gave  the  opinion  in  that  case  meant  to  decide  that  words,  in 
order  that  they  may  be  actionable  in  themselves,  must  impute 
to  the  party  a  criminal  offence  affecting  the  social  standing  of 
the  party,  for  which  the  party  may  be  indicted  and  punished. 

Somewhat  different  phraseology  is  employed  by  the  court 
in  the  next  case  to  which  reference  will  be  made.  {Onslow  v. 
Home,  3  Wil.  186.)  In  that  case,  DeGray,  Ch.  J.,  said  the 
first  rule  to  determine  whether  words  spoken  are  actionable 
is,  that  the  words  must  contain  an  express  imputation  of  some 
crime  liable  to  punishment,  some  capital  offence  or  other  infa- 
mous crime  or  misdemeanor,  and  that  the  charge  must  be 
precise.  Either  the  words  themselves,  said  Lord  Kenyon, 
must  be  such  as  can  only  be  understood  in  a  criminal  sense, 
or  it  must  be  shown  by  a  colloquium  in  the  introductory  part 
that  they  have  that  meaning  ;  otherwise  they  are  not  action- 
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able.  {Holt  v.  Scholefield,  6  Term,  694.)  Separate  opinions 
wore  given  by  the  members  of  the  court  in  that  case ;  and 
Mr.  Justice  Lawrence  said  that  the  words  must  contain  an 
express  imputation  of  some  crime  liable  to  punishment,  some 
capital  offence  or  other  infamous  crime  or  misdemeanor;  and 
he  denied  that  the  meaning  of  words  not  actionable  in  them- 
selves can  be  extended  by  an  innuendo.     (4  Co.  17  i.) 

Prior  to  that,  Lord  Mansfield  and  his  associates  held  that 
words  imputing  a  crime  are  actionable,  although  the  words 
describe  the  crime  in  vulgar  language,  are  not  in  technical 
terms ;  but  the  case  does  not  contain  an  intimation  that  words 
which  do  not  impute  a  crime,  however  expressed,  can  ever 
be  made  actionable  by  a  colloquium  or  innuendo.  {Colman  v. 
Godwin,  3  Doug.  90 ;    Woolnoth  v.  Meadows,  5  East,  463.) 

Incongruities,  at  least  in  the  forms  of  expression,  are  ob- 
servable in  the  cases  referred  to,  when  compared  with  each 
other ;  and  when  those  cases,  with  others  not  cited,  came  to 
be  discussed  and .  applied  in  the  courts  of  the  States,  the 
uncertainty  as  to  the  correct  rule  of  decision  was  greatly 
augmented.  SufHce  to  saj'',  that  it  was  during  the  period  of 
such  uncertainty  as  to  the  rule  of  decision  when  a  controversy 
bearing  a  strong  analogy  to  the  case  before  the  court  was 
presented  for  a  decision  to  the  Supreme  Court  of  the  State  of 
New  York,  composed,  at  that  period,  of  some  of  the  ablest 
jurists  who  ever  adorned  that  bench. 

Allusion  is  made,  in  the  opinion  given  by  Judge  Spencer,  to 
the  great  "uncertainty  in  the  law  upon  the  subject,"  and,  hav- 
ing also  adverted  to  the  necessity  that  a  rule  should  be  adopted 
to  remove  that  difficulty,  he  proceeds,  in  the  name  of  the  court, 
to  say,  "  In  case  the  charge,  if  true,  will  subject  the  party 
charged  to  an  indictment  for  a  crime  involving  moral  turpi- 
tude, or  subject  the  party  to  an  infamous  punishment,  then 
the  words  will  be  in  themselves  actionable ; "  and  that  rule 
has  ever  since  been  followed  in  that  State,  and  has  been  very 
extensively  adopted  in  the  courts  of  other  States.  {BrooTcer 
V.  Coffin,  5  Johns.  190 ;  1  Am.  Lead.  Cas.  (5th  ed.)  98.) 

"When  he  delivered  the  judgment  in  that  case,  he  was  an  as- 
sociate judge  of  the  court,  Chancellor  Kent  being  the  chief 
justice,  and  participating  in  the  decision.    Fourteen  years  later, 
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after  he  became  chief  justice  of  the  court,  he  had  occasion  to 
give  his  reasons  somewhat  more  fully  for  the  conclusion  then 
expressed.     ( Van  Ness  v.  Hamilton,  19  Johns.  367.) 

On  that  occasion  he  remarked,  in  the  outset,  that  there  ex- 
ists a  decided  distinction  between  words  spoken  and  written 
slander ;  and  proceeded  to  say,  in  respect  to  words  spoken,  that 
the  words  must  either  have  produced  a  temporal  loss  to  the 
plaintiff  by  reason  of  special  damage  sustained  from  their  be- 
ing spoken,  or  they  must  convey  a  charge  of  some  act  criminal 
in  itself  and  indictable  as  such,  and  subjecting  the  party  to  an 
infamous  punishment,  or  they  must  impute  some  indictable  of- 
fence involving  moral  turpitude ;  and,  in  our  judgment,  the 
rule  applicable  in  such  a  case  is  there  stated  with  sufficient  ful- 
ness, and  with  great  clearness  and  entire  accuracy. 

Controverted  cases  involving  the  same  question,  in  great 
numbers,  besides  the  one  last  cited,  have  been  determined  in 
that  State  by  applying  the  same  rule,  which,  upon  the  fullest 
consideration,  was  adopted  in  the  leading  case,  —  that  in  case 
the  charge,  if  true,  will  subject  the  party  charged  to  an  indict- 
ment for  a  crime  involving  moral  turpitude,  or  subject  the 
party  to  an  infamous  punishment,  then  the  words  will  be  in 
themselves  actionable. 

Attempt  was  made  by  counsel  in  the  case  of  Widrig  v.  Oyer, 
13  Johns.  124,  to  induce  the  court  to  modify  the  rule  by  chang- 
ing the  word  "  or "  into  "  and  ; "  but  the  court  refused  to 
adopt  the  suggestion,  and  repeated  and  followed  the  rule  in 
another  case  reported  in  the  same  volume.  {Martin  v.  StillweU, 
13  id.  275.  See,  also.  Gills  v.  Dewey,  5  Oowen,  503  ;  Alexander 
V.  Dewey,  9  Wend.  141 ;  Young  v.  Miller,  3  Hill,  22  ;  in  all  of 
which  the  same  rule  is  applied.) 

Other  cases  equally  in  point  are  also  to  be  found  in  the 
reported  decisions  of  the  courts  of  that  State,  of  which  one 
or  two  more  only  will  be  referred  to.  {Bissell  v.  Cornell,  24 
Wend.  354.)  In  that  case,  the  words  charged  were  fully  proved ; 
and  the  defendant  moved  for  a  nonsuit,  upon  the  ground  that 
the  words  were  not  in  themselves  actionable ;  but  the  circuit 
judge  overruled  the  motion,  and  the  defendant  excepted.  Both 
parties  were  subsequently  heard  in  the  Supreme  Court  of  the 
State,  Nelson,  Ch.  J.,  giving  the  opinion  of  the  court,  in  which 


316  DEFAMATION-.   ACTIONABLE  WORDS.      [bk.  ii. 

it  was  held  tliat  the  words  were  actionable;  and  the  reason  as- 
signed  for  the  conclusion  is,  that  the  words  impute  cm  indict- 
able offence  involving  moral  turpitude. 

Defamatory  words  to  be  actionable  per  se,  say  the  court, 
must  impute  a  crime  involving  moral  turpitude  punishable  by 
indictment.  It  is  not  enough  that  they  impute  immorality  or 
moral  dereliction  merely,  but  the  offence  charged  must  be  also 
indictable.  At  one  time,  said  the  judge  delivering  the  opinion, 
it  was  supposed  that  the  charge  should  be  such,  as,  if  true, 
would  subject  the  party  charged  to  an  infamous  punishment ; 
but  the  Supreme  Court  of  the  State  refused  so  to  hold.  (  Wid- 
rig  V.  Oyer,  13  Johns.  124;    Wright  v.  Page,  3  Keyes,  582.) 

Subject  to  a  few  exceptions,  it  may  be  stated  that  the  courts 
of  other  States  have  adopted  substantially  the  same  rule,  and 
that  most  of  the  exceptional  decisions  are  founded  upon  local 
statutes  defining  fornication  as  a  crime,  or  providing  that  words 
imputing  incontinence  to  an  unmarried  female  shall  be  con- 
strued to  impute  to  the  party  actionable  misconduct. 

Without  the  averment  and  proof  of  special  damage,  says 
Shaw,  Ch.  J.,  the  plaintiff,  in  an  action  on  the  case  for  slander, 
must  prove  that  the  defendant  uttered  language  the  effect  of 
which  was  to  charge  the  plaintiff  with  some  crime  or  offence 
punishable  by  law.     {Bunnell  v.  FisJce,  11  Met.  552.) 

Speaking  of  actions  of  the  kind,  Parker,  Ch.  J.,  said  that 
words  imputing  crime  to  the  party  against  whom  they  are 
spoken,  whicli,  if  true,  would  expose  him  to  a  disgraceful  pun- 
ishment, or  imputing  to  him  some  foul  and  loathsome  disease 
which  would  expose  him  to  the  loss  of  his  social  pleasures,  are 
actionable,  without  any  special  damage;  while  words  perhaps 
equally  offensive  to  the  individual  of  whom  they  are  spoken, 
but  which  impute  only  some  defect  of  moral  character,  are  not 
actionable,  unless  a  special  damage  is  averred,  or  unless  they 
are  referred,  by  what  is  called  a  colloquium,  to  some  office, 
business  or  trust  which  would  probably  be  injuriously  affected 
by  the  truth  of  such  imputations.  {Ohaddock  v.  JBriggs,  13 
Mass.  252.) 

Special  reference  is  made  to  the  case  of  Miller  v.  Parish,  8 
Pick.  385,  as  authority  to  support  the  views  of  the  plaintiff; 
but  the  court  here  is  of  the  opinion  that  it  has  nb  such  ten- 
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dency.  What  the  court  in  that  case  decided  is,  that  whenever 
an  offence  is  imputed,  which,  if  proved,  may  subject  the  party 
to  punishment,  though  not  ignominious,  but  which  brings  dis- 
grace upon  the  party  falsely  accused,  such  an  accusation  is 
actionable;  which  is  not  different  in  principle  from  the  rule 
laid  down  in  the  leading  case, — that  if  the  charge  be  such 
that,  if  true,  it  will  subject  the  party  falsely  accused  to  an 
indictment  for  a  crime  involving  moral  turpitude,  then  the 
words  will  be  in  themselves  actionable. 

Early  in  her  history,  the  legislature  of  Massachusetts  defined 
the  act  of  fornication  as  a  criminal  offence,  punishable  by  a  fine, 
and  which  may  be  prosecuted  by  indictment ;  and,  if  the  per- 
son convicted  does  not  pay  the  fine,  he  or  she  may  be  com- 
mitted to  the  common  jail  or  to  the  house  of  correction. 
None  of  the  counts  in  that  case  contained  an  averment  of 
special  damage;  but  the  court  held  that,  inasmuch  as  the 
words  alleged  imputed  a  criminal  offence  which  subjected  the 
party  to  punishment  involving  disgrace,  the  words  were  ac- 
tionable ;  and  it  is  not  doubted  that  the  decision  is  correct. 
Exactly  the  same  question  was  decided  by  the  same  court  in 
the  same  way  twenty-five  years  later.  (Kenney  v.  Laughlin, 
3  Gray,  5  ;  1  Stat.  Mass.  1786,  293.)  Other  state  courts,  where 
the  act  of  fornication  is  defined  by  statute  as  an  indictable 
offence,  have  made  similar  decisions ;  but  such  decisions  do 
pot  affect  any  question  involved  in  this  investigation.  (  Vand- 
crip  V.  Boe,  23  Penn.  St.  182;  1  Am.  Lead.  Cas.  (5th  ed.)  103 ; 
Simons  v.  Carter,  32  K  H.  459  ;  Sess.  Laws  (Penn.  1860)  382 ; 
Purdon's  Dig.  1824,  313.) 

That  the  words  uttered  import  the  commission  of  an  offence, 
say  the  court,  cannot  be  doubted.  It  is  the  charge  of  a  crime 
punishable  by  law,  and  of  a  character  to  degrade  and  disgrace 
the  plaintiff,  and  exclude  her  from  society.  Though  the  im- 
putation of  crime,  said  Bigelow,  J.,  is  a  test  whether  the 
words  spoken  do  amount  to  legal  slander,  yet  it  does  not  take 
away  their  actionable  quality  if  they  are  so  used  as  to  indicate 
that  the  party  has  suffered  the  penalty  of  the  law,  and  is  no 
longer  exposed  to  the  danger  of  punishment.  {Krehs  v.  Oliver, 
12  Gray,  242;  Fowler  v.  Dowdney,  2  M.  &  Rob.  119.) 

Courts  affixed  to  words  alleged  as  slanderous  their  ordinary 
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meaning ;  consequently,  says  Sbaw,  Ch.  J.,  when  words  are  set 
forth  as  having  been  spoken  by  the  defendant  of  the  plaintiff, 
the  first  question  is,  whether  they  impute  a  charge  of  felony 
or  any  other  infamous  crime  punishable  by  law.  If  they  do, 
an  innuendo,  undertaking  to  state  the  same  in  other  words, 
is  useless  and  superfluous;  and,  if  they  do  not,  an  innuendo 
cannot  aid  the  averment,  as  it  is  a  clear  rule  of  law  that  an 
innuendo  cannot  introduce  a  meaning  to  the  words  broader 
than  that  which  the  words  naturally  bear,  unless  connected 
with  proper  introductory  averments.  {Alexander  v.  Angle,  1 
Crompt.  &  Jer.  143;  Goldstein  v.  Foss,  1  Younge  &  Jer.  146; 
Carter  v.  Andrews,  16  Pick.  5  ;  Beardsley  v.  Tappan,  2  Blatch. 
588.) 

Much  discussion  of  the  cases  decided  in  the  Supreme  Court 
of  Pennsylvania  is  quite  unnecessary,  as  we  have  the  authority 
of  that  court  for  saying  that  the  leading  cases  establish  the 
principle,  that  words  spoken  of  a  private  person  are  only  ac- 
tionable when  they  contain  a  plain  imputation,  not  merely  of 
some  indictable  offence,  but  one  of  an  infamous  character,  or 
subject  to  an  infamous  or  disgraceful  punishment ;  and  that  an 
innuendo  cannot  alter,  enlarge  or  extend  their  natural  and 
obvious  meaning,  but  only  explain  something  already  sufficiently 
averred,  or  make  a  more  explicit  application  of  that  which  might 
otherwise  be  considered  ambiguous  to  the  material  subject-mat- 
ter properly  on  the  record,  by  the  way  of  averment  or  collo- 
quium. {Gosling  v.  Morgan,  32  Penn.  St.  275 ;  Shafter  v. 
Kinster,  1  Einn.  537;  McGlurg  v.  Eoss,  5  id.  218;  Andreas  v. 
Koffenheafer,  3  S.  &  E.  255.) 

State  courts  have  in  many  instances  decided  that  words  are 
in  themselves  actionable  whenever  a  criminal  offence  is  charged, 
which,  if  proved,  may  subject  the  party  to  punishment,  though 
not  ignominious,  and  which  brings  disgrace  upon  the  complain- 
ing party  ;  but  most  courts  agree  that  no  words  are  actionable 
per  se  unless  they  impute  to  the  party  some  criminal  offence 
which  may  be  visited  by  punishment  either  of  an  infamous 
character,  or  which  is  calculated  to  affect  the  party  injuriously 
in  his  or  her  social  standing.  {BugIc  v.  Hersey,  31  Me.  558 ; 
Mills  V.  Wimp,  10  B.  Monr.  417 ;  Perdue  v.  Burnett,  Minor, 
138 ;  Demarest  v.  Having,  6  Cow.  76 ;  Townsend  on  Slander, 
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sec.  154  ;  1  "Wendell's  Stark,  on  Slander,  43  ;  Redway  v.  Gray, 
31  Vt.  297.) 

Formulas  differing  in  phraseology  have  been  prescribed  by- 
different  courts  :  but  the  annotators  of  the  American  Leadin<r 
Cases  say  that  the  Supreme  Court  of  the  State  of  New  York,  in 
the  case  of  Brooker  v.  Coffin,  appear  "  to  have  reached  the  true 
principle  applicable  to  the  subject;"  and  we  are  inclined  to 
concur  in  that  conclusion,  it  being  understood  tliat  words  falsely 
spoken  of  another  may  be  actionable ^er  se  when  they  impute 
to  the  party  a  criminal  offence  for  which  the  party  may  be 
indicted  and  punished,  even  though  the  offence  is  not  techni- 
cally denominated  infamous,  if  the  charge  involves  moral  tur- 
pitude, and  is  such  as  will  affect  injuriously  the  social  standing 
of  the  party.     (1  Am.  Lead.  Cas.  (5th  ed.)  98.) 

Decided  support  to  that  conclusion  is  derived  from  the  English 
decisions  upon  the  same  subject,  especially  from  those  of  modern 
date,  many  of  which  have  been  very  satisfactorily  collated  by 
a  very  able  text-writer.  (Addison  on  Torts  (3d  ed.)  765.) 
Slander,  in  writing  or  in  print,  says  the  commentator,  has  al- 
ways been  considered  in  our  law  a  graver  and  more  serious 
wrong  and  injury  than  slander  by  word  of  the  mouth,  inas- 
much as  it  is  accompanied  by  greater  coolness  and  deliberation, 
indicates  greater  malice,  and  is  in  general  propagated  wider  and 
farther  than  oral  slander.  Written  slander  is  punishable  in 
certain  cases,  both  criminally  and  by  action,  when  the  mere 
speaking  of  the  words  would  not  be  punishable  in  either  way. 
(  VilUers  V.  Mousely,  2  Wils.  403 ;  Saville  v.  Jardine,  2  H.  Bl. 
532  ;  Bac.  Abr.  Slander,  B. ;  Keiler  v.  Sessford,  2  Cr.  C.  C.  190.) 

Examples  of  the  kind  are  given  by  the  learned  commentator ; 
and  he  states  that  verbal  reflections  upon  the  chastity  of  an 
unmarried  female  are  not  actionable,  unless  they  have  prevented 
her  from  marrying,  or  have  been  accompanied  by  special  dam- 
age ;  but,  if  they  are  published  in  a  newspaper,  they  are  at  once 
actionable,  and  substantial  damages  are  recoverable.  (2  Bl. 
Com.  125,  n.  64  Janson  v.  Stuart,  1  Term,  784.) 

Comments  are  made  in  respect  to  verbal  slander  under  several 
heads,  one  of  which  is  entitled  defamatory  words  not  actionable 
without  special  damage;  and  the  commentator  proceeds  to 
remark  that  mere  vituperation  and  abuse  by  word  of  mouth, 
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however  gross,  is  not  actionable  unless  it  is  spoken  of  a  profes- 
sional man  or  tradesman  in  the  conduct  of  his  profession  or 
business.  Instances  of  a  very  striking  character  are  given, 
every  one  of  which  is  supported  by  the  authority  of  an  ad- 
judged case.  (Lumby  v.  Allday,  1  Crompt.  &  Jer.  301 ;  Barnet 
V.  Allen,  3  H.  &  N.  376.) 

Even  the  judges  holding  the  highest  judicial  stations  in  that 
country  have  felt  constrained  to  decide,  that  to  say  of  a  married 
female  that  she  was  a  liar,  an  infamous  wretch  and  that  she 
had  been  all  but  seduced  by  a  notorious  libertine,  was  not 
actionable  without  averring  and  proving  special  damage. 
{Lynch  v.  Knight,  9  H.  of  L.  Cas.  594.) 

Finally,  the  same  commentator  states  that  words  imputing 
to  a  single  woman  that  she  gets  her  living  by  imposture  and 
prostitution,  and  that  she  is  a  swindler,  are  not  actionable, 
even  when  special  damage  is  alleged,  unless  it  is  proved,  and 
the  proposition  is  fully  sustained  by  the  cases  cited  in  its  sup- 
port. (  Welhy  V.  Elston,  8  M.  G.  &  S.  142 ;  Addison  on  Torts 
(3d  ed.)  789 ;  Townsend  on  Slander,  sees.  172  and  note,  516- 
518.) 

Words  actionable  in  themselves,  without  proof  of  special 
damage,  are  next  considered  by  the  same  commentator.  His 
principal  proposition  under  that  head  is  that  words  imputing 
any  indictable  offence  are  actionable  per  se  without  proof  of 
any  special  damage,  giving  as  a  reason  for  the  rule  that  they 
render  the  accused  person  liable  to  the  pains  and  penalties  of 
the  criminal  law.  Beyond  question,  the  authorities  cited  by 
the  author  support  the  proposition,  and  sliow  that  such  is  the 
rule  of  decision  in  all  the  courts  of  that  country  having  juris- 
diction in  such  cases.  {Heming  v.  Power,  10  Mees.  &  Wels. 
570  ;  Alfred  v.  Farlow,  8  Q.  B.  854 ;  Edsall  v.  Russell,  5 
Scott  N.  E.  801 ;  Brayne  v.  Cooper,  5  Mees.  &  Wels.  250 ; 
Ba/rnet  v.  Allen,  3  H.  &  N.  378 ;  Davies  v.  Solomon,  41  Law 
Jour.  Q.  B.  11  ;  Roberts  v.  Roberts,  5  B.  &  S.  389 ;  Perkins  v. 
Scott,  1  Hurlst.  &  Colt.  158.) 

Examined  in  the  light  of  these  suggestions  and  authorities 
cited  in  their  support,  it  is  clear  that  the  proposition  of  the 
plaintiff,  that  the  words  alleged  are  in  themselves  actionable, 
cannot  be  sustained. 
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Concede  all  that,  and  still  the  plaintiff  suggests  that  she 
alleges  in  the  second  paragraph  of  her  declaration  that  she 
"has  been  damaged  and  injured  in  her  name  and  fame;"  and 
she  contends  that  that  averment  is  sufficient,  in  connection 
with  the  words  charged,  to  entitle  her  to  recover  as  in  an 
action  of  slander  for  defamatory  words  with  averment  of 
special  damage. 

Special  damage  is  a  term  which  denotes  a  claim  for  the 
natural  and  proximate  consequences  of  a  wrongful  act ;  and  it 
is  undoubtedly  ti"ue  that  the  plaintiff  in  such  a  case  may  re- 
cover for  defamatory  words  spoken  of  him  or  her  by  the 
defendant,  even  though  the  words  are  not  in  themselves  action- 
able, if  the  declaration  sets  forth  such  a  claim  in  due  form,  and, 
the  allegation  is  sustained  by  sufficient  evidence ;  but  the 
claim  must  be  specially  set  forth,  in  order  that  the  defendant 
may  be  duly  notified  of  its  nature,  and  that  the  court  may 
have  the  means  to  determine  whether  the  alleged  special  dam- 
age is  the  natural  and  proximate  consequence  of  the  defama- 
tory words  allege^  to  have  been  spoken  by  the  defendant. 
(Haddan  v.  Scott,  15  C.  B.  429.) 

Whenever  proof  of  special  damage  is  necessary  to  maintain 
an  action  of  slander,  the  claim  for  the  same  must  be  set  forth 
in  the  declaration,  and  it  must  appear  that  the  special  damage 
is  the  natural  and  proximate  consequence  of  the  words  spoken, 
else  the  allegation  will  not  entitle  the  plaintiff  to  recover. 
( Vicars  v.  Wilcox,  8  East,  3  ;  Knight  v.  Oills,  1  Ad.  &  Ell. 
46 ;  Ayre  v.  Craven,  2  id.  8 ;  Roberts  v.  Roberts,  5  B.  &  S. 
389.) 

"When  special  damage  is  claimed,  the  nature  of  the  special 
loss  or  injury  must  be  particularly  set  forth,  to  support  such 
an  action  for  words  not  in  themselves  actionable  ;  and,  if  it  is 
not,  the  defendant  may  demur.  He  cannot  demur  in  tbe  case 
last  cited;  and  Cockburn,  Ch.  J.,  remarked  that  such  an  action 
is  not  maintainable,  unless  it  be  shown  that  the  loss  of  some 
substantial  or  material  advantage  has  resulted  from  the  speak- 
ing of  the  words.  (Addison  on  Torts  (3d  ed.)  805;,  lFi%  v. 
Elston,  8  C.  B.  148.) 

Where  the  words  are  not  in  themselves  actionable,  because 
the  offence  imputed  involves  neither  moral  turpitude  nor  sub- 
21 
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jects  the  offender  to  an  infamous  punishment,  special  damage 
must  be  alleged  and  proved  in  order  to  maintain  the  action. 
(Iloag  V.  Hatch,  23  Conn.  590  ;  Andres  v.  Koppenheafer,  3  S. 
&  R.  256  ;  Buys  v.  OUlespie,  2  Johns.  117.) 

In  such  a  case,  it  is  necessary  that  the  declaration  should 
set  forth  precisely  in  what  way  the  special  damage  resulted 
from  the  speaking  of  the  words.  It  is  not  suflBcient  to  allege 
generally  that  the  plaintiff  has  suffered  special  damages,  or 
that  the  party  has  been  put  to  great  costs  and  expenses. 
{Cook  V.  Cook,  100  Mass.  194.) 

By  special  damage  in  such  a  case  is  meant  pecuniary  loss ; 
but  it  is  well  settled  that  the  term  may  also  include  the  loss  of 
substantial  hospitality  of  friends.  {Moore  v.  Meagher,  1  Taunt. 
42;  Williams  v.  Hill,  19  Wend.  306.) 

Illustrative  examples  are  given  by  the  text-writers  in  great 
numbers,  among  which  are  loss  of  marriage,  loss  of  profitable 
employment,  or  of  emoluments,  profits  or  customers ;  and  it 
was  very  early  settled  that  a  charge  of  incontinence  against 
an  unmarried  female,  whereby  she  lost  lier  marriage,  was 
actionable  by  reason  of  the  special  damage  alleged  and  proved. 
{Davis  V.  Gardiner,  4  Co.  16  b,  pi.  11 ;  Reston  v.  Pornfreicht, 
Cro.  Eliz.  639.) 

Doubt  upon  that  subject  cannot  be  entertained;  but  the 
special  damage  must  be  alleged  in  the  declaration,  and  proved; 
and  it  is  not  suflBcient  to  allege  that  the  plaintiff  "  has  been 
damaged  and  injured  in  her  name  and  fame,"  which  is  all  that 
is  alleged  in  that  regard  in  the  case  before  the  court.  {Hartley 
V.  Herring,  8  Term,  133 ;  Addison  on  Torts,  805  ;  Hilliard  on 
Eemedies  (2d  ed.)  622 ;  Beach  v.  Ranney,  2  Hill,  309.) 

Tested  by  these  considerations,  it  is  clear  that  the  decision 
of  the  court  below,  that  the  declaration  is  bad  in  substance,  is 

Judgment  affirmed. 
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Alexander  v.  Jenkins. 

(1892.— IQ.B.  797.) 

Lord  Heesohell.  This  action  raises  a  question  of  some  nov- 
elty, and  not  without  its  importance.  The  action  was  brought 
by  the  plaintiff,  who  had  been  elected  town  councillor.  It  is 
an  action  of  slander  in  which  the  defendants  are  charged  with 
having  said  that  the  plaintiff  was  "  never  sober,  and  not  a  fit 
man  for  the  council."  The  verdict  was  found  for  the  plaintiff, 
and  the  jury  must  be  taken  to  .have  found  that  those  words 
were  in  fact  used.  But  the  defendants  appealed  against  the 
judgment  which  was  entered  for  the  plaintiff,  on  the  ground, 
that  assuming  those  words  to  have  been  used,  under  the  circum- 
stances in  which  they  are  alleged  to  have  been  used,  an  action 
of  slander  will  not  lie.  Now  I  think  it  must  be  taken  that  those 
words  are  not  mere  words  of  abuse,  but  that  they  do  impute  to 
the  plaintiff,  who  had  been  elected  a  town  councillor  that  he 
was  an  habitual  drunkard,  and  that  as  an  habitual  drunkard  he 
was  not  a  fit  man  to  discharge  the  duties  of  a  town  councillor. 
The  question  is  whether,  in  respect  of  such  an  imputation,  an 
action  wiU  lie.  The  charge  is  not  one  made  against  the  plain- 
tiff of  any  misconduct  in  his  ofiice,  or  any  acts  done  by  him  as 
an  ofiicer  which  he  ought  not  to  do.  But  it  is  simply  a  charge 
of  unfitness  to  hold  the  ofiice  to  which  he  had  been  elected  on 
account  of  moral  misconduct.  Now,  I  think  that  no  one  can 
examine  the  authorities  upon  the  law  of  slander  without  seeing 
that  there  are  a  nunlber  of  distinctions  to  be  found  which  can- 
not be  supported  on  any  satisfactory  principle.  Obviously  the 
idea  lying  at  the  root  of  the  distinction  between  slander  and 
libel  is  this,  that  it  would  never  do  to  permit  of  actions  being 
brought  in  respect  of  every  word  spoken  which  might  reflect 
on  the  character  or  conduct  of  another.  But,  on  the  other  hand, 
it  was  considered  necessary  to  put  some  qualification  on  this 
by  enabling  an  action  to  be  brought  where  the  charges  were 
of  a  certain  gravity,  and  likely  to  be  pecimiarily  injurious,  and 
in  certain  cases  injurious  in  another  fashion,  to  which  I  wiU 
allude  presently.    Of  course  where  special  damage  can  be  sho^vn 
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the  action  will  lie.  "We  are  now  only  dealing  with  a  case  which 
assumes  that  the  plaintiff  cannot  show,  or  has  not  sho-vvn,  any 
special  damage.  But  in  all  cases  in  which  the  action  has  been 
held  maintainable,  the  nature  of  the  rules  which  have  been  laid 
down  is  itself  a  certain  check  against  an  indiscriminate  use  of 
the  law  of  slander.  ISTow,  I  may  put  aside  the  actions  which 
are  brought  in  respect^  an  imputation  that  a  man  has  been 
guilty  of  a  crime,  and  I  wiU  deal  only  with  those  which  impute 
to  him  misconduct  in  relation  to  some  office  or  employment. 
It  is  quite  clear  that  as  regards  a  man's  business  or  profession, 
or  calling,  or  office,  if  it  be  an  office  of  profit,  the  mere  imputa- 
tion of  want  of  ability  to  discharge  the  duties  of  that  office  is 
sufficient  to  support  an  action.  Immoral  or  disgraceful  con- 
duct is  unnecessary,  because  the  one  may  as  much  lead  to  his 
suffering  in  his  calling  as  the  other.  Therefore  in  that  class  of 
cases  there  can  be  no  doubt  that  an  action  will  lie.  In  Lwmhy 
V.  Allday,  1  C.  &  J.  301,  Bayley,  B.,  said:  "Every  authority 
which  I  have  been  able  to  find  either  shows  the  want  of  some 
general  requisite,  as  honesty,  capacity,  fidelity,  etc.,  or  con- 
nects the  imputation  with  the  plaintiff's  office,  trade  or  busi- 
ness." It  must  be  either  something  said  of  him  in  his  office  or 
business  which  may  damage  him  in  that  office  or  business,  or 
it  must  relate  to  some  quality  which  would  show  that  he  is  a 
man  who  by  reason  of  his  want  of  ability  or  honesty  is  unfit 
to  hold  the  office.  So  much  with  regard  to  offices  of  profit,  the 
reason  being  that  in  all  those  cases  the  court  will  presume  —  or 
the  law  will  presume  perhaps  I  should  rather  say  —  such  a  prob- 
ability of  pecuniary  loss  from  such  imputation  in  that  office, 
or  employment,  or  calling,  or  profession,  the  special  damage 
^vill  not  be  required  to  be  shown.  It  may  be  said  to  be  an  arbi- 
trary rule.  Be  it  so,  but  the  rule  is  at  all  events  so  laid  down, 
and  seems  to  me  to  rest  on  that  basis.  But  when  you  come  to 
offices  that  are  not  offices  of  profit,  the  loss  of  which  therefore 
would  not  involve  necessarily  a  pecuniary  loss,  the  law  has  been 
differently  laid  down.  And  it  is  quite  clear  that  the  mere 
imputation  of  want  of  ability  or  capacity,  which  would  be  action- 
able if  made  in  the  case  of  a  person  holding  an  office  of  profit,  is 
not  actionable  in  the  case  of  a  person  holding  an  office  which 
has  been  called  ah  "  office  of  credit "  or  an  "  office  of  honor.' 


CH.  vn.]  ALEXANDER  v.  JENKINS.  325 

No-w,  in  his  work  on  the  law  of  slander  and  Ubel,  Mr.  Starkie 
points  out  that  the  distinction  which  has  been  drawn  is  not  by 
any  means  satisfactory.  1  think  nobody  can  read  the  cases  with- 
out feeling  that  to  be  so.  The  ground  upon  which  Holt,  C.  J., 
puts  it  is,  that  a  man  cannot  make  himself  wiser  or  more  able 
than  he  is ;  he  cannot  add  to  his  ability,  but  he  may  make  him- 
self a  better  man.  That  is  not  a  very  satisfactory  foundation 
on  which  to  rest  a  legal  distinction.  But  however  it  may  be, 
there  it  is,  and  I  feel  very  strongly  in  this  case  what  was  said 
by  Pollock,  C.  B.,  in  delivering  the  judgment  of  the  court  in 
the  case  of  GalVmey  v.  Marshall,  9  Ex.  294,  that  we  ought  not 
to  extend  the  limits  of  actions  of  this  nature  beyond  those  laid 
down  by  our  predecessors.  "When  you  are  dealing  with  some 
legal  decisions  which  all  rest  on  a  certain  principle,  you  may 
extend  the  area  of  those  decisions  to  meet  cases  which  faE 
within  the  same  principle.  But  where  you  are  dealing  with 
such  an  artificial  law  as  the  law  of  slander,  which  rests  on  the 
most  artificial  distinctions,  all  you  can  do  is,  I  think,  to  say  that 
if  the  action  is  to  be  extended  to  a  class  of  cases  in  which  it  has 
not  hitherto  been  held  to  lie,  it  is  the  Legislature  that  must 
make  the  extension  and  not  the  court.  Now  it  has,  as  I  have 
already  said,  been  held  that  in  the  case  of  imputations  made  on 
those  holding  ofiices  of  honor  or  credit,  as  compared  with  impu- 
tations made  on  those  holding  offices  of  profit,  there  is  a  dis- 
tinction between  that  which  is  actionable  and  that  which  is  not 
so.  The  ground  upon  which  the  action  has  been  said  to  be 
maintainable,  certainly  in  some  of  the  authorities,  would  seem 
to  be  this :  that  the  language  used  has  been  such  as,  if  true, 
would  show  that  the  man  referred  to  ought  to  be  deprived  of 
his  office,  and  therefore  involves  a  risk  of  exclusion  from  that 
office.  No  case,  I  think,  has  now  been  cited  to  the  court  which 
cannot  be  supported  on  that  ground.  In  the  case  of  an  impu- 
tation on  a  justice  of  the  peace  (Bill  v.  Neal,  1  Lev.  52),  there 
was  certainly  a  risk  of  deprivation.  The  language  used,  if  true, 
would  have  justified  deprivation,  and  shown  that  it  was  proper, 
and  perhaps  necessary.  So  in  the  case  of  the  action  by  a  church- 
warden (Jackson  v.  Adams,  9  Bing.  JST.  C.  402),  where  there 
was  an  imputation  on  him  of  misconduct  in  his  office,  he  too 
might  have  been  deprived.    But,  as  I  have  said,  it  is  not  neces 
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sary  to  go  so  far  to-day  as  to  deal  with  the  case  of  an  imputa- 
tion on  a  man  of  misconduct  in  his  office.  All  we  have  to  deal 
Avith  is  merely  an  imputation  of  unfitness  for  the  office.  And 
there  is  no  case  in  which  an  action  of  slander  has  been  held  to 
lie  for  an  imputation  that  a  man  by  reason  of  his  conduct  is 
unfit  for  an  office,  except  where  by  reason  of  that  misconduct, 
if  it  existed,  he  could  have  been  deprived  of  the  office.  In  Mr. 
Starkie's  work  this  liability — this  danger  of  exclusion  from  office 
—  is  stated  to  be  that  which  gives  rise  to  the  action,  and  at  all 
events,  there  is  there  an  intelligible  ground  upon  which  these 
actions  may  be  rested,  even  if  it  be  not  altogether  a  satisfactory 
one.  But  we  are  asked  to-day  to  make  an  extension,  and  to 
say  that  an  action  wiU  lie  where  a  person  is  charged  with  being 
unfit  for  the  office,  notmthstanding  that  he  could  not — however 
true  the  charge — be  excluded  from  that  office.  That  would  be 
a  step  in  advance,  and  I  do  not  think  it  is  a  step  in  advance 
which  we  are  justified  in  taking.  It  is  on  that  ground  that  I 
desire  exclusively  to  rest  my  judgment.  T©  put  it  shortly,  it 
is  this :  Where  an  imputation  made  against  a  person  is  an  impu- 
tation not  of  misconduct  in  an  office,  but  of  unfitness  for  an 
office,  and  the  office  for  which  he  is  said  to  be  unfit  is  not  an 
office  of  profit,  but  one  merely  of  what  has  been  called  honor 
or  credit,  an  action  will  not  he  unless  the  misconduct  charged 
be  such  as  would  enable  him  to  be  removed  from  or  deprived 
of  that  office.  It  follows  therefore  that  in  the  present  case  the 
action  is  not  maintainable. 
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BEPETITION  OF  SLANDER. 

Elmee  v.  Fessenden. 

(151  Masa.  359.  — 1890.) 

Tort  for  slander.  The  declaration  alleged  that  the  defend- 
ant, who  was  a  physician,  falsely  informed  certain  employees 
of  the  plaintiff,  who  was  a  manufacturer  of  whipsnaps  from 
silk  thread,  that  the  silk  thread  which  was  furnished  them  by 
the  plaintiff,  and  which  they  were  compelled  to  manipulate  in 
their  work,  contained  arsenic,  as  a  result  of  which  information 
they  ceased  to  work  for  the  plaintiff ;  and  that  the  plaintiff 
had  suffered  in  the  loss  of  their  services  certain  specified  dam- 
age in  his  business.  The  answer  contained  a  general  denial, 
and  also  alleged  that  whatever  words  were  spoken  were  priv- 
ileged, 

li.  Winn  for  the  plaintiff. 

J.  A.  Aiken  for  the  defendant. 

Holmes,  J. 

***** 

2.  It  is  argued  that  the  defendant  was  answerable  for  the 
repetition  of  such  a  story  as  this,  on  the  ground  that  any  one 
who  heard  it  was  morally  bound  to  repeat  it  to  the  workmen. 
The  general  rule,  that  a  man  is  not  liable  for  a  third  person's 
actionable  and  unauthorized  repetition  of  his  slander,  is  settled. 
{Hastings  v.  Stetson,  126  Mass.  329,  331.  Shurtleff  v.  Parker, 
130  Mass.  293,  296.)  If  the  repetition  is  privileged,  the  ques- 
tion becomes  somewhat  different.  It  is  true  that  the  fact  that 
the  sufferer  has  no  action  against  one  person  is  not  a  sufficient 
rfiason  for  giving  him  one  against  another,  even  if  otherwise 
he  is  remediless.  But  the  case  is  withdrawn  from  the  princi- 
ple applied  in  many  instances,  that  the  law  will  look  no  fur- 
ther back  thanta  the  wrong-doer,  who  is  the  proximate  cause 
of  the  consdt^WS^  complained  of.  {Clifford  v.  Atlantic  Cotton 
Mills,  146  Mass.  47m|^^  We  need  not  now  decide  that, 
when  the  original  slail^^^jj^ttered  under  such  circumstances 
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that  the  privileged  repetition  manifestly  was  to  be  expected,  the 
damage  caused  by  the  repetition  could  not  be  recovered  for  to 
the  same  extent  as  if  the  defendant  had  repeated  the  slander 
himself.  (Compare  Derry  v.  Handley,  16  L.  T.  (JST.  S.)  263 ; 
Parkins  v.  Scott,  1  H.  &  C.  163  ;  KeenhoUs  v.  Becker,  3  Denio, 
346,  352 ;  Terwiliiger  v.  Wands,  17  IS".  Y.  54,  59 ;  Fowles  v. 
Bowen,  30  N.  Y.  20,  22;  Titus  v.  Sumner,  44  K  Y.  26G ; 
BasseU  v.  Eimore,  48  N.  Y.  561.) 

In  the  case  before  us,  it  did  not  appear  that  the  repetition 
was  privileged.  Assuming  that  the  story  heard  by  Anna  M. 
Brackett  was  the  one  set  in  motion  by  the  defendant,  there 
was  no  evidence  as  to  how  it  came  from  him  to  her.  He  may 
have  uttered  it  to  a  stranger,  and  it  may  have  passed  through 
twenty  mouths  before  it  reached  the  plaintiff's  workmen.  We 
do  not  know  whether  those  who  repeated  it  believed  it,  or 
whether  any  one  of  them  made  it  in  pursuance  of  a  supposed 
duty,  or,  if  a  stranger  and  a  volunteer  under  any  circum- 
stances could  make  out  a  case  of  privilege,  whether  such  cir- 
cumstances existed.  (See  SJiurtleff^.  Parker,  130  Mass.  293; 
Joannes  v.  Bennett,  5  Allen,  169,  171  ;  Krebs  v.  Oliver,  12 
Gray,  239,  243 ;  Waller  v.  Loch,  7  Q.  B.  D.  619,  621 ;  Davies 
v.  Snead,  L.  E.  5  Q.  B.  608,  611.)  It  cannot  be  contended 
that  any  one  who  heard  the  story  was  under  such  a  moral 
obligation  to  repeat  it  broadcast  without  further  inquiry,  that 
the  defendant  must  be  taken  to  have  contemplated  and  author- 
ized the  repetition  until  at  last  it  reached  the  plaintiff's  work- 

Exceptions  sustained. 
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KlENE   V.    EUFF. 
(1  Iowa,  482.  — 1855.) 

Thomas  S.  Wilson  and  Z.  A .  Thomas  for  the  appellant. 
James  Burt  for  the  appellee. 
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IsBELL,  J.  The  counsel  for  the  defendant  have  insisted  at 
great  length,  in  this  case,  that  the  cause  of  action  accrued  in 
a  foreign  country,  and  that,  therefore,  it  can  be  maintained 
only  on  the  comity  of  nations ;  and  that  in  order  to  do  this, 
the  plaintiff  must  show  affirmatively,  by  the  laws  of  the  for- 
eign country,  that  the  acts  charged  to  have  been  committed 
by  the  defendant,  constitute  an  injury  for  vehich  the  courts  of 
that  country  can  afford  redress.  Several  specifications  of 
error,  all  going  to  this  end,  are  relied  upon  ;  but  we  are  unable 
to  see  that  the  questions  involved  in  them  arise  upon  the 
record.  The  declaration  charges  a  writing  and  publication  in 
Dubuque,  in  the  State  of  Iowa,  as  well  as  a  publication  in 
Switzerland.  All  the  evidence  is  not  pretended  to  be  before 
this  court.  In  this  state  of  the  case,  the  presumption  is  in 
favor  of  the  correctness  of  the  finding,  and  hence  we  would 
be  justified  in  presuming  that  proof  of  a  publication  in 
Dubuque  was  properly  adduced.  But  we  are  not  left  to 
presumption.  Enough  of  the  evidence  is  before  the  court  to 
show  affirmatively  that  a  publication  in  Iowa  was  proved. 
The  testimony  of  "Wildput,  who  is  found  by  the  referees  as 
worthy  of  credit,  shows  satisfactorily  that  defendant  furnished 
a  copy  of  the  libellous  matter  for  him  to  transcribe.  The 
transcript  made  by  the  witness  was  the  copy  forwarded  from 
Dubuque  to  Switzerland.  If  this  witness  understood  the  Ger- 
man language,  and  that  he  did  understand  it,  from  the  evi- 
dence before  us  we  have  no  doubt,  we  fail  to  see  why  there 
was  not  a  complete  publication  in  Iowa.  In  the  case  of  Bald- 
win v.  Elphinstone,  in  the  exchequer,  2  Bl.  1037,  in  consider- 
ing the  question,  after  verdict,  whether  the  allegation  that 
the  defendant  printed  and  caused  to  be  printed  in  the  St. 
James  Chronicle,  was  equivalent  to  a  charge  of  having  puh- 
lished  the  alleged  libel,  it  was  held  unanimously  by  the  justices 
and  barons  of  the  exchequer,  that  it  was;  and  in  doing  so, 
they  laid  stress  upon  the  words,  caused  to  be  printed,  because 
they  contemplated  the  calling  in  of  a  "  third  person  as  agent, 
to  whom  the  libel  must  have  been  communicated."  In  the 
case  before  us,  "Wildput  being  procured  to  copy  the  libellous 
matter,  was  clearly  an  agent  to  whom  the  libellous  matter  was 
communicated. 
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In  the  case  of  The  King  v.  Burdett,  5  Bac.  Abr.  210,  citing 
3  Barn.  &  A.  TIT,  the  question  of  what  shall  amount  to  a  pub- 
lication was  fully  discussed,  and  it  was  held  (Bailey,  J.,  doubt- 
ing) that  a  defendant,  writing  and  composing  a  libel  in  one 
country,  with  intent  to  publish,  and  afterwards  publishing  it 
in  another,  may  be  indicted  in  either.  And  also  that  a  deliv- 
ery of  a  sealed  letter,  containing  a  libel,  at  the  post-office,  is  a 
publication  there.  But  we  are  not  required  to  go  the  length 
of  this  authority  in  sustaining  the  case  before  us.  We  con- 
clude, therefore,  that  the  assumption  that  the  cause  of  action 
arose  in  a  foreign  country  is  not  well  founded,  and  that  all 
the  specifications  of  error  based  on  this  foundation  must  fail.    * 

Again,  it  is  insisted  that  plaintiff,  in  order  to  sustain  his 
case,  must  show  by  proper  evidence,  that  Spracher,  the  person 
to  whom  this  libellous  letter  was  directed  in  Switzerland,  under- 
stood the  German  language.  In  this  we  do  not  concur.  It 
was  necessary  that  the  referees  should  be  satisfied  from  the 
evidence  that  the  language  in  which  the  libel  was  couched, 
was  understood  by  some  person  to  whom  it  came  in  Switzer- 
land, to  entitle  plaintiff  to  any  damage  for  a  publication  there. 
But  we  do  not  hold  that  it  was  necessary  to  show  that  Spra- 
cher understood  the  German  language  to  entitle  the  plaintiff 
to  recover. 

It  is  also  assigned  as  error,  and  insisted  upon,  that  plaintiff, 
having  failed  to  allege  in  his  declaration,  that  the  person  to 
whom  said  letter  was  sent  was  a  German  by  birth  or  educa- 
tion, or  that  he  understood  the  German  language,  he  was  not 
entitled  to  produce  the  letter  in  evidence.  If  this  specification 
of  error  is  intended  to  be  insisted  upon  in  terms  as  stated,  it  is 
already  sufficiently  answered ;  for  it  was  not  essential  to  a 
recovery  that  "  the  person  to  whom  it  was  sent,"  in  Switzer- 
land, understood  the  German  language,  if  there  was  a  com- 
plete publication  before  sending  it.  Under  the  view  we  take 
of  the  case,  the  proof  of  a  publication  in  Switzerland  was 
necessary  for  the  purpose  of  enhancing  damage  only.  '  But 
counsel  for  defendant,  in  their  argument,  have  taken  a  much 
wider  range  than  is  covered  by  the  assignments  of  error. 
They  have  treated  this  assignment  as  though  it  were  that  the 
court  erred  by  permitting  the  letter  to  be  read  in  evidence, 
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without  an  averment  in  the  declaration,  that  some  person  to 
whom  it  came  understood  its  meaning.  To  allow  it  to  be  read 
in  evidence,  under  the  state  of  the  pleadings,  we  do  not  regard 
as  an  error.  JSTo  variance  is  relied  upon  between  the  letter 
and  the  matter  set  out  in  the  declaration.  Certain  words  are 
averred  to  be  written  and  published,  and  the  writing  is  pro- 
duced to  prove  them.  It  would  be  quite  another  question, 
whether  proof  might  be  adduced  to  show  that  those  to  whom 
the  letter  came  understood  it.  But  no  question  is  raised  as 
to  the  introduction  of  testimony  to  that  end ;  but  rather  the 
objection  is,  that  such  evidence  was  not  furnished.  Again,  it 
would  be  a  different  question,  whether  the  declaration  was 
demurrable  for  the  want  of  this  averment.  But,  althougli 
defendant  demurred  to  the  declaration  for  another  cause,  he 
failed  to  do  so  for  this.  Again,  it  is  still  another  question, 
whether  judgment  should  he  arrested  for  tlie  want  of  such 
averment. 

While  it  has  been  held  that  if  words  are  spoken  in  a  foreign 
language,  it  will  be  good  in  arrest,  that  there  is  no  averment 
that  the  hearers  understood  them  (1  Starkie  on  Slander,  3G1), 
and  that  a  nonsuit  was  properly  granted  where  the  words  were 
charged  in  the  English  language,  and  it  turned  out  on  proof 
that  they  were  spoken  in  German  ( Warmouth  v.  Cramer,  3 
Wend.  395) ;  yet  these  were  cases  of  verbal  slander.  There  is 
a  substantial  difference  in  this  respect,  we  apprehend,  between 
such  publishing  of  words,  which  must  die  with  the  breath 
that  gives  them  utterance,  in  case  they  are  not  understood, 
and  written  slander,  which  lives,  and  continues  to  be  suscep- 
tible of  being  understood,  until  the  document  containing  it 
shall  be  destroyed.  We  are  not  prepared  to  hold,  in  the  ab- 
sence of  direct  authority,  that  in  a  civil  case,  such  a  publica- 
tion as  is  charged  in  this  case,  to  wit,  to  the  injury  of  plaintiff^ 
is  after  verdict  insufficient.  The  substance  of  the  declaration 
is,  that  defendant  published  the  writing  containing  the  words 
set  forth  in  the  declaration  to  plaintiff's  injury.  Having  taken 
issue  on  this,  without  objection,  for  the  want  of  such  averment, 
we  think  it  is  too  late  to  set  it  up  now,  particularly  as  our 
statute  provides  that  no  variance,  error  or  defect  shall  be 
deemed  material,  unless  the  court  is  satisfied  that  the  object- 
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ing  party  will  be  prejudiced  by  disregarding  it,  or  by  allowing 
it  to  be  amended.  (Code,  sec.  1758.)  There  can  be  no  pabli- 
cation,  unless  the  libellous  matter  is  made  to  be  understood. 
At  least,  then,  after  verdict,  we  think  that  the  averment  of 
publication  should  be  held  sufficient. 

Finally,  counsel  have  insisted  that  no  injury  accrued  from 
this  publication,  because  the  character  of  ScJdnderhans  is  held  in 
two  estimations,  —  one  good,  and  the  other  bad.  We  ai'e  sat- 
isfied that,  without  the  matter  comparing  the  plaintiff  to  this 
individual,  the  publication  was  clearly  libellous;  and  froin  the 
tone  of  the  whole  letter  there  can  be  no  two  opinions  among 
all  who  may  read  the  communication,  as  to  whether  the 
writer  intended  the  good  or  bad  sense.^ 

The  judgment  is  affirmed. 


INNUENDO. 
CooPEB  V.  Greeley. 

(1  Den.  347.  — 1845.) 

The  declaration  alleged  the  publication  by  defendants  of 
an  article  containing  this  language :  "  There  is  one  comfort  to 
sustain  us  under  this  terrible  dispensation.  Mr.  Cooper  will 
have  to  bring  this  action  to  trial  somewhere.  He  will  not 
bring  it  in  New  York,  for  we  are  known  here,  nor  in  Otsego, 
for  he  is  known  there."  An  innuendo  averred  the  meaning 
to  be  that  the  plaintiff,  in  consequence  of  being  known  in  tlie 
county  of  Otsego,  was  in  bad  repute  there,  and  would  not 
for  that  reason  like  to  bring  a  suit  for  libel  in  that  count3^ 

^  Cf.  Mielenz  v.  Niiasdorf,  68  la.  726,  that  libel  in  German  must  be 
shown  to  have  been  read  by  one  who  understands  the  language.  It  is  not 
publication  to  send  a  libellous  letter  sealed,  by  mail,  to  the  one  libelled. 
{Spaits  V.  Poundstone,  87  Ind.  522;  Lyle  v.  Clason,  1  Caines,  581.)  See 
Tompson  v.  Dashwood,  11  Q.  B.  D.  43;  nor  to  show  the  libel  to  writer's 
wife  (Wennhak  v.  Morgan,  20  Q.  B.  D.  635).  For  rule  in  criminal  cases  see 
State  V.  Avery,  7  Conn.  267.  The  number  of  copies  of  libel  sold  may  be 
shown  to  increase  damages  (Bigelow  v.  Sprague,  140  Mass.  425).  Liability 
of  news  vendor  {Emmons  v.  Pottle,  16  Q.  B.  D.  354). 
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The  defendants,  besides  the  general  issue,  pleaded  several 
special  pleas,  to  each  of  which  plaintiff  demurred. 

B.  Cooper  for  plaintiff. 

A.  B.  Conger  and  W.  II.  Seward  for  defendant. 

Jewett,  J.  The  defendants  contend  that  the  publication 
set  forth  in  this  count  is  not  libellous.  For  the  plaintiff  it  is 
insisted  that  it  contains  a  charge  that  he  was  in  bad  repute  in 
the  county  of  Otsego,  in  consequence  of  being  known  in  that 
county,  and  that  on  that  account  he  would  not  like  to  bring  a 
libel  suit  to  trial  there.  The  inquiry  is,  how  is  this  publica- 
tion to  be  understood  ?  It  is  the  duty  of  the  court,  in  an 
action  for  libel,  to  iinderstand  the  publication  in  the  same 
manner  as  others  would  naturally  do.  "The  construction 
which  it  behooves  a  court  of  justice  to  put  on  a  publication 
which  is  alleged  to  be  libellous  is  to  be  derived  as  well  from 
the  expressions  used  as  from  the  whole  scope  and  apparent 
object  of  the  writer."  {Spencer  v.  Southwick,  11  John.  K. 
592,  per  Yan  Buren,  Senator ;  see,  also,  Fidler  v.  Belavan,  20 
"Wend.  57.)  It  seems  to  me  that  the  innuendo  affixes  the  true 
meaning  to  the  words.  It  may  be  admitted  that  the  charge 
is  not  made  in  an  open  and  direct  manner.  It  seems  to  be 
ironical.  But  an  imputation  conveyed  in  that  form  is  not  the 
less  actionable.  The  sting  of  the  words  in  this  case  is  in  the 
imputation  which  it  is  alleged  they  convey,  that  the  plaintiff 
had  acquired  so  odious  a  reputation  in  Otsego  County  that, 
knowing  enough  of  the  influence  of  human  action  justly  to 
apprehend  danger  to  himself  for  that  cause  upon  such  a  trial 
there,  he  would  not  dare  to  risk  a  trial  in  that  county.  As- 
suming this  to  be  the  true  meaning  of  the  publication,  the 
inquiry  follows,  whether  such  language  with  such  meaning 
and  application  is  libellous  within  the  rules  of  law  applicable 
to  the  action  for  libel.  The  counsel  for  the  defendants, 
although  they  did  not  admit  on  the  argument  that  even  such 
language  could  be  considered  libellous  within  their  under- 
standing of  what  they  denominated  the  modern  definition  of 
libel,  yet  undertook  to  show  by  argument  and  authority  that 
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at  the  period  when  the  late  Chancellor  Kent,  and  Chief  Justice 
Spencer,  and  their  associates,  held  seats  in  this  court  the  rule 
in  regard  to  what  published  words  amounted  to  a  libel  was, 
more  than  forty  years  ago,  greatly  and  unjustly  extended. 
The  definition  of  a  libel  submitted  arguendo  by  the  late  Gen- 
eral Hamilton,  and  adopted  by  the  court  in  The  People  v. 
Croswell,  3  John.  Cas.  3.54,  and  subsequently  approved  by  the 
court  in  Steele  v.  Southwich,  9  John.  K.  215,  is  complained  of 
as  erroneous.  The  court  in  the  case  last  cited  said  that  "  a 
writing  published  maliciously  with  a  view  to  expose  a  person 
to  contempt  and  ridicule  is  undoubtedly  actionable ;  and  what 
was  said  to  this  effect  by  the  judges  of  the  C.  B.  in  Villers  v. 
Monsley,  2  Wils.  403,  is  founded  .in  law,  justice  and  sound 
policy.  The  opinion  of  the  ^ourt  in  the  case  of  Riggs  v.  Den- 
niston,  3  John.  Cas.  205,  was  to  the  same  effect;  and  the 
definition  of  a  libel  as  given  by  Mr.  Hamilton  in  the  case  of 
People  V.  Croswell,  3  John.  Cas.  354,  is  drawn  with  the  utmost 
precision.  It  is  a  censorious  or  ridiculing  writing,  picture  or 
sign,  made  with  a  mischievous  and  malicious  intent  towards 
government,  magistrates  or  individuals.  To  allow  the  press 
to  be  the  vehicle  of  malicious  ridicule  of  private  character 
would  soon  deprave  the  moral  taste  of  the  community,  and 
render  the  state  of  society  miserable  and  barbarous."  In  the 
case  of  Gropp  x.  Tiiney,  3  Salk.  226,  Holt,  Ch.  J.,  said,  "  Scan- 
dalous matter  is  not  necessary  to  make  a  libel.  It  is  enough 
if  the  defendant  inciiices  an  ill  opinion  to  be  held  of  the  plain- 
tiff, or  to  m:ike  him  contemptible  or  ridiculous."  Any  writ- 
ten slander,  tiiougli  merely  tending  to  render  the  party  subject 
to  disgrace,  i-idicule  or  contempt,  is  actionable,  though  it  do 
not  impute  any  definite  crime  punishable  in  the  temporal 
courts.     (3  Bl.  Comm.  (Chitty's  ed.)  123,  note  5.) 

But  it  is  argued  that  the  publication  in  question  is  not  libel- 
lous, even  admitting  the  definition  of  libel  adopted  by  this 
court  in  The  People  v.  Croswell  and  in  Steele  v.  Southwick. 
It  is  denied  that  it  is  a  censorious  or  ridiculing  writing;  and 
although  it  is  conceded  that  it  reflects  upon  the  plaintiff,  it  is 
said  that  it  does  not  do  so  in  a  severe  or  censorious  manner ; 
and  that  it  does  not  convey  any  sentiment  of  ridicule.  The 
admission   that  the   publication   reflects   upon   the   plaintiff. 
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though  qualified  by  the  remark,  that  it  does  not  do  so  severcl}', 
yields  the  material  point  in  controversy.  The  degree  of  cen- 
sure or  ridicule  does  not  enter  into  the  definition.  "  A  cen- 
sorious or  ridiculing  writing  towards  an  individual "  is  defined 
to  be  a  libel,  "  if  made  with  a  mischievous  and  malicious  intent." 
"  Censoriousness  "  is  defined  by  Webster  to  be  a  "  disposition 
to  blame  and  condemn  the  habit  of  censuring  or  reproaching." 
He  defines  the  word  "  reflect,"  in  his  fifth  subdivision,  thus  : 
"  to  bring  reproach ;  to  reflect  on  ;  to  cast  censure  or  reproach.'' 
It  would  seem  to  me  that  if  a  censorious  writing  made  with  a 
mischievous  and  malicious  intent  towards  an  individual  is  libel- 
lous, a  writing  made  with  a  like  intent  reflecting  upon  an 
individual,  whether  more  or  less  severely,  would  be  none  the 
less  libellous.  But  I  do  not  think  that  the  rule  requires  any 
such  aid.  It  is  enough  that  we  approve  of  the  rule  as  settled, 
acted  upon  and  undeviatingly  adhered  to  by  this  court  for  about 
forty  years.  .  .  .  The  innuendo  in  this  case,  which  states 
the  meaning  of  the  publication  to  be  that  the  plaintiff,  in  con- 
sequence of  being  known  in  the  county  of  Otsego,  was  in  bad 
repute  there,  and  would  not  for  that  reason  like  to  bring  a  suit 
for  a  libel  in  that  county,  appears  to  me  to  express  the  true 
meaning  of  the  publication.  The  question  whether  the  alleged 
libel  was  published  of  and  concerning  the  plaintiff,  and 
whether  the  true  meaning  of  the  words  is  such  as  is  alleged  in 
the  innuendo  or  not,;s  a  question  of  fact  which  belongs  to  the 
jury  and  not  to  the  court  to  determine.  ( Van  Vechten  v. 
Hopkins,  5  John.  K.  221 ;  Goodrich  v.  Woolcot,  3  Cowen,  231 ; 
Peake  v.  Odlham,  Cowp.  275  ;  2  Bl.  K.  961 ;  Dexter  v.  Taber, 
12  John.  R.  239.)  It  is  well  settled  that  where  the  slanderous 
charge  may  be  collected  from  the  words  themselves  or  from 
the  general  scope  of  the  publication,  it  is  not  necessary  to 
make  any  averment  as  to  circumstances  to  the  supposed  exist- 
ence of  which  the  words  refer.  So  where  the  libellous  mean- 
ing is  apparent  on  the  face  of  the  declaration,  innuendoes  and 
averments  are  unnecessary  ;  but  if  introduced  and  not  war- 
ranted by  the  subject  matter,  they  may  be  rejected  as  sui-- 
plusage.     {Croswell  v.  Weed,  25  Wend.  621.) 

***** 
Assuming  then  that  the  count  is  good  in  substance,  the  next 
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inquiry  is  whether  the  first  special  plea  to  that  count  inter- 
poses a  substantial  defence  and  is  well  pleaded.  For  the 
plaintiff  it  is  insisted  that  the  charge  of  bad  reputation  can 
only  be  justified  by  facts  showing  such  reputation  deserved. 
Such  a  charge,  it  is  said,  implies  in  its  popular  acceptation  that 
the  party  has  done  something  to  bring  him  into  disrepute. 
The  plea,  it  is  alleged,  is  bad  for  being  as  general  as  the 
charge,  and  for  the  omission  to  state  any  facts  which,  if 
proved,  would  make  good  the  charge.  The  plea  sets  up  as  a 
justification  that  the  plaintiff  had  the  reputation  in  Otsego 
County  of  a  proud,  captious,  censorious,  arbitrary,  dogmatical, 
malicious,  illiberal,  revengeful  and  litigious  man,  and  that 
therefore  he  was  in  bad  repute.  No  facts  or  conduct  of  the 
plaintiff  to  show  that  such  reputation  was  deserved  are  set 
forth  in  the  plea.  If  the  charge  had  been  that  the  plaintiff 
had  the  reputation  of  having  committed  a  particular  crime,  no 
one,  I  presume,  would  insist  that  a  plea  simply  setting  up  the 
existence  of  such  a  reputation  would  be  good.  In  such  a  case 
it  would  be  indispensable  to  set  forth  the  necessary  facts  show- 
ing the  plaintiff  to  be  guilty  of  the  crime  of  which  it  was  said 
he  had  acquired  the  reputation.  By  any  other  rule  the  repu- 
tation of  any  man,  however  pure,  might  be  successfully  assailed 
and  effectually  destroyed  by  a  combination  of  malicious  indi- 
viduals. The  general  rule  is  thus  perspicuously  stated  at 
length  by  Spencer,  Ch.  J.,  in  Van  Ness^  v.  Hamilton,  before 
referred  to.  "  A  plea  in  bar  of  the  plaintiff's  action  must  be 
certain  to  a  common  intent.  It  must  be  direct  and  positive  in 
the  facts  set  forth,  and  must  state  them  with  all  necessary 
certainty.  It  is  not  correct  to  say  that  in  a  plea  justifying  a 
libel,  because  the  subject  comprehends  multiplicity  of  matter, 
there  may  be  general  pleading  to  avoid  prolixity."  And  again  : 
"  The  rule  to  which  I  allude  is  laid  down  in  the  case  of  J'' Anson. 
v.  Stuart,  1  T.  E.  748.  There  the  action  was  for  a  libel  charg- 
ing the  plaintiff  with  being  connected  and  concerned  with  a 
gang  of  swindlers  and  common  informers.  The  plea  stated 
that  the  plaintiff  had  been  dishonestly  concerned  and  con- 
nected with  and  was  one  of  a  gang  of  swindlers  and  common 
informers,  and  had  also  been  guilty  of  defrauding  divers  per- 
sons with  whom  he  had  dealings  and  transactions.     On  demur- 
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rer  to  this  plea,  it  was  decided  that  it  was  bad  on  account  of 
its  generality ;  that  it  was  contrary  to  every  rule  of  pleading 
to  charge  the  plaintiff  with  swindling  without  showing  any 
instances  of  it :  for  wherever  one  person  charges  another  with 
fraud,  he  must  know  the  particular  instances  on  which  his 
charge  is  founded,  and  therefore  ought  to  disclose  them."  In 
this  case  the  charge  is  not  of  any  act  cornniitted  by  the  plain- 
tiff, or  the  reputation  of  the  commission  of  any  particular  act 
improper,  immoral,  criminal  or  otherwise  ;  but  only  that  in  the 
estimation  of  the  public  in  the  county  named,  tiie  plaintiff's 
reputation  is  bad ;  in  other  words,  that  his  good  name,  credit 
or  honor,  as  derived  from  public  opinion,  was  to  a  greater  or 
less  extent  forfeited  or  bad;  that  such  was  the  public  estimar 
tion  at  the  time  of  the  publication  in  question.  This  charge 
implies  no  particular  act  committed  by  the  plaintiff.  The  de- 
fendants justify  by  averring  the  existence  of  the  bad  reputa- 
tion, specifying  in  this  plea  the  particular  odious  qualities 
which  the  plaintiff  was  reputed  to  possess,  and  averring  that 
on  that  account  he  did  not  like  to  try  his  cause  in  the  county. 
I  think  the  plea  is  sufficient.  I  do  not  see  in  wbat  other  man- 
ner a  justification  could  be  interposed.  In  the  nature  of 
things,  it  would  be  impracticable  for  the  defendants  to  spread 
upon  paper  the  particular  manifestations  of  pride,  captiousness, 
malice,  etc.,  which  go  to  form  such  a  character,  and  to  prove 
that  his  public  reputation  was  the  consequence  of  such  conduct. 
Reputation  is  the  estimate  in  which  an  individual  is  held  by 
public  fame  in  the  place  where  he  is  known.  And  the  exist- 
ence of  a  good  or  bad  reputation  is,  I  think,  a  fact  which  may 
be  directly  put  to  issue. 
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Eael,  J.  The  general  rule  is  that  in  the  case  of  a  libellous 
publication  the  law  implies  malice  and  infers  some  damage. 
What  are  called  privileged  communications  are  exceptions  to 
this  rule.  Such  communications  are  divided  into  several 
classes,  with  one  only  of  which  we  are  concerned  in  this  case, 
and  that  is  generally  formulated  thus:  "A  communication 
made  hona  fide  upon  any  subject  matter  in  which  the  party 
communicating  has  an  interest^  or  in  reference  to  which  he 
has  a  duty,  is  privileged  if  made  to  a  person  having  a  corre- 
sponding interest  or  duty,  although  it  contained  criminating 
matter  which,  without  this  privilege,  would  be  slanderous  and 
actionable;  and  this,  though  the  duty  be  not  a  legal  one,  but 
only  a  moral  or  social  duty  of  imperfect  obligation."  The 
rule  was  thus  stated  in  Harrison  v.  Bush,  5  Ellis  &  Blacli 
(Q.  B.)  344,  and  has  been  generally  approved  by  judges  and 
text-writers  since.  In  Toogood  v.  Spyring,  1  Cr.  M.  &  R. 
(Ex.)  181,  an  earlier  case,  it  was  said  that  the  law  considered 
a  libellous  "publication  as  malicious  unless  it  is  fairly  made 
by  a  person  in  the  discharge  of  some  public  or  private  duty, 
-whether  legal.,or  moral,  or  in  the  conduct  of  his  own  affairs 
in  matters  where  his  interest  is  concerned ; "  and  that  state- 
ment of  the  rule  was  approved  by  Folger,  J.,  in  Klench  v. 
Colby,  46  K  Y.  427,  and  Hamilton  v.  Eno,  81  N.  Y.  116. 
In  White  v.  Nicholls,  3  How.  (U.  S.)  266,  291,  it  was  said 
that  the  description  of  cases  recognized  as  privileged  com- 
munications must  be  understood  as  exceptions  to  the  general 
rule,  and  "as  being  founded  upon  some  apparently  recog- 
nized obligation  or  motive,  legal,  moral  or  social,  which  may 
fairly  be  presumed  to  have  led  to  the  publication,  and,  \X\&vq- 
iove,  prima  facie,  relieves  it  from  that  just  implication  from 
which  the  general  law  is  deduced." 

Whether,  within  the  rule  as  defined  in  these  cases,  a  libellous 
communication  is  privileged  is  a  question  of  law;  and  when 
upon  any  trial  it  has  been  held  as  matter  of  law  to  be  privi- 
leged, then  the  burden  rests  upon  the  plaintiff  to  establish  as 
matter  of  fact  that  it  was  maliciously  made,  and  this  matter 
of  fact  is  for  the  determination  of  the  jury. 

It  has  been  found  difficult  to  frame  this  rule  in  any  lan- 
guage that  will  furnish  a  plain  guide  in  all  cases.     It  is  easy 
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enough  to  apply  the  rule  in  cases  where  both  parties,  the  one 
making  and  the  other  receiving  the  communication,  are  inter- 
ested in  it,  or  where  the  parties  are  related,  or  where  it  ic 
made  upon  request  to  a  party  who  has  an  interest  in  receiving 
it,  or  where  the  party  making  it  has  an  interest  to  subserve, 
or  where  the  party  making  it  is  under  a  legal  duty  to  make 
it.  But  when  the  privilege  rests  simply  on  the  moral  duty  to 
make  the  communication,  there  has  been  much  uncertainty 
and  difficulty  in  applying  the  rule.  The  difficulty  is  to  deter- 
mine what  is  meant  by  the  term  "  moral  duty,"  and  whether 
in  any  given  case  there  is  such  a  duty.  In  Whiteley  v.  Adams, 
15  C.  B.  N.  S.  392,  Erie,  Ch.  J.,  said  :  "  Judges  who  have 
had,  from  time  to  time,  to  deal  with  questions  as  to  whether 
the  occasion  justified  the  speaking  or  the  writing  of  defama- 
tory matter,  have  all  felt  great  difficulty  in  defining  what 
kind  of  social  or  moral  duty,  or  what  amount  of  interest  will 
afford  a  justification ; "  and  in  the  same  case,  Byles,  J.,  said 
the  application  of  the  rule  "  to  particular  cases  has  always 
been  attended  with  the  greatest  difficulty ;  the  combinations 
of  circumstances  are  so  infinitely  various." 

The  rule  as  to  privileged  communications  should  not  be  so 
extended  as  to  open  wide  the  flood-gates  of  injurious  gossip 
and  defamation  by  which  private  character  may  be  over- 
whelmed and  irreparable  mischief  done,  and  j'^et  it  should  be 
so  administered  as  to  give  reasonable  protection  to  those  who 
make  and  receive  communications  in  which  they  are  interested, 
or  in  reference  to  which  they  hav^  a  real,  not  imaginary,  duty. 
Every  one  owes  a  moral  duty,  not,  as  a  volunteer  in  a  matter 
in  which  he  has  no  legal  duty  or  personal  interest,  to  defame 
another  unless  he  can  find  a  justification  in  some  pressing 
emergency.  In  Coxhead  v.  Richards,  2  Mann.  G.  &  S.  509, 
602,  Coltman,  J.,  said  :  "  The  duty  of  not  slandering  your 
neighbor  on  insufficient  grounds  is  so  clear  that  a  violation  of 
that  duty  ought  not  to  be  sanctioned  in  the  case  of  volun- 
tary communications  except  under  circumstances  o?  great 
urgency  and  gravity.  It  may  be  said  that  it  is  very  hard  on 
a  defendant  to  be  subject  to  heavy  damages  when  he  has 
acted  honestly  and  when  nothing  more  can  be  imputed  to 
him  than  an  error  in  judgment.     It  may  be  hard,  but  it  is 
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very  hard  on  the  other  hand  to  be  falsely  accused.  It  is  to 
be  borne  in  mind  that  people  are  but  too  apt  rashly  to  think 
ill  of  others ;  the  propensity  to  tale-bearing  and  slander  is  so 
strong  amongst  mankind,  and  when  suspicions  are  aroused, 
men  are  so  apt  to  entertain  them  without  due  examination, 
in  cases  where  their  interests  are  concerned,  that  it  is  neces- 
sary to  hold  the  rule  strictly  as  to  any  officious  intermeddling 
by  which  the  character  of  others  is  affected ; "  and  in  the 
same  case  Cresswell,  J.,  said  :  "  If  the  property  of  the  ship- 
owner on  the  one  hand  was  at  stake,  the  character  of  the 
captain  was  at  stake  on  the  other;  and  I  cannot  but  think 
that  the  moral  duty  not  to  publish  of  the  latter  defamatory 
matter  which  he  did  not  Tcnow  to  be  true,  was  quite  as  strong 
as  the  duty  to  convey  to  the  shipowner  that  which  he  believed 
to  be  true." 

One  may  not  go  about  in  the  community  and,  acting  upon 
mere  rumors,  proclaim  to  everybody  the  supposed  frailties 
or  bad  character  of  his  neighbor,  however  firmly  he  may 
believe  such  rumors,  and  be  convinced  that  he  owes  a  social 
duty  to  give  them  currency  that  the  victim  of  them  may  be 
avoided  ;  and,  ordinarily,  one  cannot  with  safety,  however 
free  he  may  be  from  actual  malice  as  a  volunteer,  pour  the 
poison  of  such  rumors  into  the  ears  of  one  who  might  be 
affected  if  the  rumors  were  true.  I  cite  a  few  oases  by  way 
of  illustration.  In  Godson  v.  Home,  1  B.  <fe  B.  7,  ohe  Noah 
solicited  the  plaintiff  to  be  his  attorney  in  an  action.  The 
defendant,  apparently  a  total  stranger,  wrote  to  Noah  to  dep- 
recate his  so  employing  the  plaintiff,  and  this  was  held  to  be 
clearly  not  a  confidential  or  privileged  communication.  In 
Storey  v.  Challands,  8  C.  &  P.  234,  one  Hersford  was  about 
to  deal  with  the  plaintiff  when  he  met  the  defendant,  who 
said  at  once,  without  his  opinion  being  asked  at  all,  "  If  you 
have  anything  to  do  with  Storey  you  will  live  to  repent  it;  he 
is  a  most  unprincipled  man,"  etc.,  and  Lord  Denman  directed 
a  verdict  for  the  plaintiff  because  the  defendant  began  by 
making  the  statement  without  waiting  to  be  asked.  In  Yoi^k 
V.  Johnson,  116  Mass.  482,  the  defendant,  a  member  of  a 
church,  was  appointed  with  the  plaintiff  and  other  members 
of  the  church  on  a  committee  to  prepare  a  Christmas  festival 
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for  the  Sunday-school.  He  declined  to  serve,  and  being  asked 
his  reason  by  Mrs.  Newton,  a  member  of  the  committee,  said 
that  a  third  member  of  the  committee,  a  married  man,  had 
the  venereal  disease,  and  being  asked  where  he  got  it  said  he 
did  not  know,  but  that  "  he  had  been  with  the  plaintiff,"  who 
was  a  woman,  and  it  was  held  that  this  was  not  a  privileged 
communication.  There  was  no  question  of  the  defendant's 
good  faith  and  reasonable  grounds  of  belief  in  making  the 
communication,  and  yet  Devens,  J.,  in  the  opinion  said  :  "The 
ruling  requested  by  the  defendant  that  the  communication 
made  by  him  to  Mrs.  Newton  was  a  privileged  one  and  not 
actionable  except  with  proof  of  express  malice,  was  properly 
refused.  There  was  no  duty  which  he  owed  to  Mrs.  Newton 
that  authorized  him  to  inform  her  of  the  defamatory  charges 
against  the  plaintiff,  and  no  interest  of  his  own  which  re- 
quired protection  justified  it.  He  had  declined  to  serve  upon 
the  same  committee  with  Mrs.  York ;  but  he  was  under  no 
obligation  to  give  any  reason  therefor,  however  persistently 
called  upon  to  do  so ;  and  even  if  Mrs.  Newton  had  an  in- 
terest in  knowing  the  character  of  Mrs.  York,  as  a  member  of 
the  same  church,  it  was  an  interest  of  the  same  description 
which  every  member  of  a  community  has  in  knowing  the 
character  of  other  members  of  the  same  community  with 
whom  they  are  necessarily  brought  in  contact,  and  would  not 
shield  a  person  who  uttered  words  otherwise  slanderous." 

Having  thus  stated  the  general  principles  of  law  applicable 
to  a  case  like  this,  I  Avill  now  bring  to  mind  the  facts  of  this 
case  so  far  as  they  pertain  to  the  defamatory  letter.  The 
plaintiff  was  a  lawyer  and  had  been  engaged  in  the  practice 
of  his  profession  at  Caledonia  for  several  months  and  resided 
there  at  the  date  of  the  letter.  Miss  Dora  McNaughton  and 
the  defendant  also  resided  there.  The  plaintiff  was  on  terms 
of  social  intimacy  with  Dora,  and  was  paying  her  attention 
with  a  view  to  matrimony,  and  some  time  subsequently  mar- 
ried her.  Mrs.  Collins  was  about  twenty-five  years  old,  two 
years  and  a  half  younger  than  Dora,  and  was  married  No- 
vember 2,  1875  ;  and  prior  to  that  she  had  always  resided 
within  a  mile  and  a  half  from  the  residence  of  Dora,  and  they 
had  been  very  intimate  friends.    Dora  had  a  father  and  no 
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brother,  and  Mrs.  Collins  had  a- brother.  During  the  time  of 
this  intimacy,  and  at  some  time  before  the  marriage  of  Mrs. 
Collins,  Dora  repeatedly  requested  of  her  that  if  she  "  knew 
anything  about  any  young  man  she  went  with,  or  in  fact  any 
young  man  in  the  place,  to  tell  her  because  her  father  did  not 
go  out  a  great  deal  and  had  no  means  of  knowing,  and  people 
would  not  be  apt  to  tell  him  ;"  that  she,  Mrs.  Collins,  had  a 
brother  and  would  be  more  apt  to  hear  what  was  said  about 
young  men,  and  Dora  wished  her  to  tell  what  she  knew. 
Their  intimacy  continued  after  the  marriage  of  Mrs.  Collins 
until  January  before  the  letter  was  written,  when  a  coldness 
sprang  up  between  them.  They  became  somewhat  estranged 
and  their  intimacy  ceased.  Mrs.  Collins  testified  that  when 
she  wrote  the  letter  she  thought  just  as  much  of  Dora  as  if 
she  had  belonged  to  her  family ;  that  she  had  heard  the  de- 
famatory rumors  and  believed  them,  and,  therefore,  did  not 
wish  her  to  marry  the  plaintiff.  It  must  be  observed  that  the 
request  of  Dora  to  Mrs.  Collins  for  information  about  young 
men  was  not  made  when  she  was  contemplating  marriage  to 
any  young  man,  and  that  the  request  was  not  for  information 
about  any  particular  young  man,  or  about  any  young  man  in 
whom  she  had  any  interest;  but  it  was  for  information  about 
the  young  men  generally  with  whom  she  associated.  Nor 
literally  construing  the  language,  did  Dora  wish  for  informa- 
tion as  to  the  gossip  and  rumors  afloat  about  young  men. 
What  she  asked  for  was  such  facts  as  Mrs.  Collins  knew,  and 
not  for  her  opinion  about  young  men  or  her  estimation  of 
them.  But  if  we  assume  that  the  request  was  for  information 
as  to  all  the  rumors  about  young  men  which  came  to  the 
knowledge  of  Mrs.  Collins,  the  case  of  the  defendant  is  not 
improved.  At  that  time  the  plaintiff  was  not  within  Dora's 
contemplation,  as  she  did  not  know  him  until  long  after.  The 
request  was  not  for  information  as  to  any  young  man  who 
might  pay  her  attention  with  a  view  to  matrimony ;  it  was 
for  information  about  all  the  young  men  in  her  circle.  Mrs. 
Collins  was  not  related  to  her  and  was  under  no  duty  to  give 
the  information,  and  Dora  had  no  sufficient  interest  to  receive 
the  information.  Mrs.  Collins  was  under  no  greater  duty  to 
give  the  information  to^Dora  than  to  any  of  the  other  young' 
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ladies  of  her  acquaintance  in  the  same  circle.  She  could  prop- 
erly tell  what  she  knew  about  young  men,  but  could  not  de- 
fame them,  even  upon  request,  by  telling  what  she  did  not 
know,  what  nobody  knew,  but  what  she  believed  upon  mere 
rumors  and  hearsay  to  be  true.  The  mere  fact  that  she  was 
requested  or  even  urged  to  give  the  information,  did  not 
make  the  defamatory  communication  privileged.  {York  v. 
Johnson,  supra.) 

But  there  is  no  proof  that  this  letter  was  written  to  Dora 
in  pursuance  of  any  request  made  by  her  four  years  before  its 
date,  and  there  was  no  evidence  which  authorized  the  jury  to 
find  so  if  they  did  so  find.  On  the  contrary,  it  is  clear  that 
Dora  would  not,  at  the  time,  have  gone  to  Mrs.  Collins  for 
any  information  as  to  the  plaintiff  if  she  had  desired  any,  and 
that  she  did  not  wish  for  the  information  from  her ;  and  that 
this  was  known  to  Mrs.  Collins  the  language  of  the  letter 
clearly  shows.  In  the  defendant's  answer  it  is  alleged  that 
Mrs.  Collins'  letter  was  prompted  by  her  friendship  for  Dora 
and  by  the  solicitation  of  "  mutual  friends  to  interfere  in  the 
matter  and  break  off  the  relations  which  seemed  to  exist  be- 
tween the  plaintiff  and  Dora,"  and  there  is  no  averment  that 
it  was  written  in  pursuance  of  any  request  coming  from  Dora. 
The  letter  itself,  as  well  as  the  evidence  of  Mrs.  Collins,  shows 
unmistakably  that  it  was  thus  prompted.  Mrs.  Collins  did  not 
testify  that  she  wrote  the  letter  in  pursuance  of  any  request 
of  Dora,  and  the  action  was  not  tried  upon  that  theory,  and 
no  question  as  to  the  request  was  submitted  to  the  jury.  The 
trial  judge  charged  the  jury  broadly  that  if  the  relations  of 
Dora  and  Mrs.  Collins  were  of  such  an  intimate  character  as 
to  warrant  the  latter  in  informing  the  former  "  against  a  per- 
son whom  she  had  reason  to  believe  was  not  a  fit  person,  and  i 
if  Mrs.  Collins  acted  fairly,  in.  good  faith,  conscientiously,  al-/ 
though  mistakenly,  there  can  be  no  recovery  against  her,"f 
upon  the  count  in  the  complaint  for  libel ;  and  then  the  court 
said :  "  Did  Mrs.  Collins  in  writing  that  letter  act  fairly,  act 
judiciously,  not  in  the  matter  of  good  taste,  but  did  she  with 
the  facts  which  had  been  brought  to  her  mind  act  in  a  con- 
scientious and  proper  manner  ?  If  she  did,  if  she  acted  as  an 
ordinary  prudent  person  would  act  under  the  same  circum- 
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stances,  if  she  had  probable  ground  for  her  belief,  she  was 
justified  in  writing  the  letter."  Mrs.  Collins  appears  then  as 
a  mere  volunteer,  writing  the  letter  to  break  up  relations 
which  she  feared  might  lead  to  -the  marriage  of  the  plaintiff 
to  Dora.  If  she  had  been  the  mother  of  Dora,  or  other  near 
relative,  or  if  she  had  been  asked  by  Dora  for  information  as 
to  the  plaintiff's  character  and  standing,  she  could  with  pro- 
priety have  given  an^'  information  she  possessed  afl'ecting  his 
character,  providing  she  acted  in  good  faith  and  without  mal- 
ice. But  a  mere  volunteer  having  no  duty  to  perform,  no 
interest  to  subserve,  interferes  with  the  relations  between  two 
such  people  at  her  peril.  The  rules  of  law  should  not  be  so 
administered  as  to  encourage  such  intermeddling,  which  may 
not  only  blast  reputation  but  possibly  wreck  lives.  In  such 
a  case  the  duty  not  to  defame  is  more  pressing  than  the  duty 
to  communicate  mere  defamatory  rumors  not  known  to  be  true. 
Some  .loose  expressions  may  doubtless  be  found  in  text^books 
and  judicial  opinions  supporting  the  contention  of  the  defend- 
ant that  this  letter  was,  in  some  sense,  a  privileged  communi- 
cation. But,  after  a  very  careful  research,  I  believe  there  is 
absolutely  no  reported  decision  to  that  effect.  The  case  which 
is  as  favorable  to  the  defendant  as  any,  if  not  more  favorable 
than  that  of  any  other,  is  that  of  Todd  v.  Hawkins,  8  Car.  & 
P.  88.  In  that  case,  a  widow,  being  about  to  marry  the  plain- 
tiff, the  defendant,  who  had  married  her  daughter,  wrote  her 
a  letter  containing  imputations  on  the  plaintiff 's  character,  and 
advising  a  diligent  and  extensive  inquiry  into  his  character, 
and  it  was  held  that  the  letter  was  written  on  a  justifiable 
occasion,  and  that  the  defendant  was  justified  in  writing  it, 
provided  the  jury  was  satisfied  that,  in  writing  it,  he  acted 
honafide,  although  the  imputations  contained  in  the  letter  were 
false  or  based  upon  the  most  erroneous  information ;  and  if  he 
used  exjjressions,  however  harsh,  hasty  or  untrue,  yet  honafide, 
and  believing  them  to  be  true,  he  was  justified  in  so  doing. 
The  letter  was  held  privileged  solely  upon  the  ground  of  the 
near  relationsliip  existing  between  the  widow  and  the  defendant, 
her  son-in-law,  which  justified  his  voluntary  interference.  But 
the  judge  expressly  stated  that  if  the  widow  and  defendant 
had  been  strangers  to  each  other,  there  would  have  been  a 
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mere  question  of  damage.  A  case  nearer  in  point  is  that  of 
The  "  Count  Joannes^''  v.  Bennett,  5  Allen,  169.  There  it  was 
held  that  a  letter  to  a  woman  containing  libellous  matter  con- 
cerning her  suitor,  cannot  be  justified  on  the  ground  that  the 
Avriter  was  her  friend  and  former  pastor,  and  that  the  letter 
was  written  at  the  request  of  her  parents,  who  assented  to  all 
its  contents.  The  decision  was  put  upon  the  ground  that,  iu 
writing  the  letter,  the  defendant  had  no  interest  of  his  own  to 
serve  or  protect ;  that  he  was  not  in  the  exercise  of  any  legal 
or  moral  duty ;  that  the  proposed  marriage  did  not  even  in- 
volve any  sacrifice  of  his  feelings  or  injury  to  his  affections, 
and  did  not,  in  any  way,  interfere  with  or  disturb  his  personal 
or  social  relations;  that  the  person  to  whom  the  letter  was 
addressed  was  not  connected  with  him  by  the  ties  of  consan- 
guinity or  kindred,  and  that  he  had  no  peculiar  interest  in  her. 
Some  years  before  the  same  learned  court  decided  the  case  of 
Krebes  v.  Oliver,  12  Gray,  239,  wherein  it  was  held  that  state- 
ments that  a  man  had  been  imprisoned  for  larceny,  made  to 
the  family  of  a  woman  he  is  about  to  marry,  by  one  who  is  no 
relation  of  either,  and  not  in  answer  to  an  inquir}'^,  are  not 
privileged  communications.  In  "the  opinion  it  is  said:  "A 
mere  friendly  acquaintance  or  regard  does  not  impose  a  duty  of 
communicating  charges  of  a  defamatory  character  concerning 
a  third  person,  although  they  may  be  told  to  one  who  has  a 
strong  interest  in  knowing  them.  The  duty  of  refraining  from 
the  u*erance  of  slanderous  words,  without  knowing  or  ascer- 
taining their  truth,  far  outweighs  any  claim  of  mere  friendship." 

I  am,  therefore,  of  opinion  that  the  letter  was  in  no  sense 
upon  the  facts  as  they  appear  in  the  record,  a  privileged 
communication. 

There  was,  also,  error  in  the  court  below  as  to  the  verbal 
slanders  alleged  in  the  second  cause  of  action ;  and  what  I 
have  already  said  applies,  in  part,  to  these  slanders.  There 
was  no  substantial  denial  of  these  slanders  in  the  answer,  and 
there  is  no  dispute  in  the  evidence  that  they  were  uttered,  and 
there  can  be  no  claim  upon  the  evidence  that  they  were  justi- 
fied. The  trial  judge  charged  the  jury  that  the  words  were 
slanderous.  But  he  said  to  them  that  "  there  is  not  that  pre- 
sumption of  malice  in  the  case  of  oral  slanders  that  there  is  in 
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the  case  of  deliberate  writing."  This  was  excepted  to  by  plain- 
tiff 's  counsel,  and  was  clearly  erroneous.  In  the  case  of  oral 
defamation,  as  in  the  case  of  written,  if  the  words  uttered  were 
not  privileged,  the  law  implies  malice. 

The  judge  further  charged  the  jury,  in  substance,  that  the 
words,  if  uttered  under  the  circumstances  testified  to  by  Mrs. 
Collins,  were  privileged.  She  testified,  in  substance,  that  she 
uttered  the  words  to  Mr.  Cameron  in  confidence  after  the 
most  urgent  solicitation  on  his  part  that  she  should  tell  hini 
what  she  knew  about  the  plaintiff.  But  defamatory  words  do 
not  become  privileged  merely  because  uttered  in  the  strictest 
confidence  by  one  friend  to  another,  nor  because  uttered  upon 
the  most  urgent  solicitation.  She  was  under  no  duty  to  utter 
them  to  him,  and  she  had  no  interest  to  subserve  by  uttering 
them.  He  had  no  interest  or  duty  to  hear  the  defamatory 
words,  and  had  no  right  to  demand  that  he  might  hear  them  ; 
and  under  such  circumstances  there  is  no  authority  holding 
that  any  privilege  attaches  to  such  communications.  There 
was  no  evidence  that  would  authorize  a  jury  to  find  that  Cam- 
eron sought  the  interview  with  Mrs.  ColHns,  as  an  emissary 
from  or  an  agent  of  the  plaintiff,  or  that  at  the  plaintiff's  solic- 
itation or  instigation  he  obtained  the  slanderous  communica- 
tions from  her,  and  he  did  not  profess  or  assume  to  act  for 
him  on  that  occasion.  He  was  the  mutual  friend  of  the 
parties,  and  seems  to  have  sought  the  interview  wifck  her 
either  to  gratify  his  curiosity  or  to  prevent  the  impmding 
litigation  between  the  parties.  But  even  if  he  obtained  the 
interview  with  her  at  the  solicitation  of  the  plaintiff,  and  as 
his  friend,  she  could  not  claim  that  her  slanderous  words 
uttered  at  such  interview  were  privileged. 

The  trial  judge,  therefore,  erred  in  refusing  to  charge  the 
jury  that  there  was  no  question  for  them  as  to  the  second 
cause  of  action  but  one  of  damages. 

Therefore,  without  noticing  other  exceptions  to  rulings  upon 
the  trial,  for  the  fundamental  errors  herein  pointecAut,  the 
judgment  should  be  reversed  and  a  new  trial  granted.' 


»   The  able  dissenting  opinion  of  Danforth,  J.,  will  repay  perusal. 
Some  cases  of  absolute  privilege  have  been  given  under  "  Exceptions  to 
Liability," s!(pro.    See,  a,\so,Wright  v.  Lothrop,  14U  Mass.  385,  witness  before 
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DEFAMATION:  PBIVILEQE. 
•   Stuaet  v.  Bell. 

(1891.— 2  Q.  B.  341.) 

LiNDLEY,  L.  J.  This  is  an  action  for  slander.  At  the  time 
when  the  slander  was  uttered  the  plaintiff  was  a  valet  in  the 
employ  of  Mr.  Stanley.  Mr.  Stanley  was  the  guest  of  the 
defendant,  who  was  the  mayor  of  Newcastle.  The  plaintiff 
was  staying  with  his  master  at  the  Mansion  House  at  Newcas- 
tle. They  had  come  from  Edinburgh  and  were  going  on  fur- 
ther visits.  Whilst  Stanley  and  the  plaintiff  were  still  at  the 
Mansion  House,  at  Newcastle,  the  chief  constable  of  that  town 
received  from  the  chief  constable  of  Edinburgh  a  letter  to  the 
effect  that  a  lady  who  had  been  staying  at  the  same  hotel  as 

legislative  committee.  TvLckerinan  v.  Sonnerschein,  62  III.  115,  translating 
libellous  words  for  an  attorney.  Moore  v.  M.  N.  Bank,  123  N.  Y.  420, 
irrelevant  allegations  in  legal  papers,  and  dissenting  opinion,  p.  428. 

Counsel's  statements  at  trial  are  absolutely  privileged  in  England  {Mun- 
ster  v.  Lamb,  11  Q.  B.  D.  588),  but  in  America  they  must  be  pertinent  (Marsh 
V.  Ellsworth,  SON.  T.  309;  Hoar  v.  Wood,  3  Met.  193.) 

Fair  comment  or  criticism,  distinguished  from  statements  of  fact.  {Davis 
V.  S^pston,  11  App.  C.  187  (publication  of  a  report  containing  false  charges 
of  fl^ific  acts);  Gott  v.  Pulsi/er,  122  Mass.  235  (Cardiff  Giant  case);  Sil- 
lars  V.  Collier,  151  Mass.  50  ("  I  am  sorry  that  the  representative  from  this 
district  had  a  change  of  heart.  Sometimes  a  cliange  of  heart  comes  from 
the  pocket," — held  not  libellous).  Scandalum  Magnatum  not  known  in 
Ujiited  States;   Walker  v.  Hawley,  56  Conn.  559;  16  At.  674. 

Private  duty.  (Fahr  v.  Hays,  50  N.  J.  L.  275  (plaintiff  referred  to  defend- 
ant for  credit,  and  defendant  called  plaintiff  "  a  thief,"  etc.,  in  the  presence 
of  disinterested  pax-ties)  —  privileged.  Seals  v.  Thompson,  149  Mass.  405 
(letter  from  creditor  to  debtor's  husband)  —  not  privileged.  Lovell  Co.  v. 
Houghton  Co.,  116  N.  T.  520  (defendants  charged  plaintiffs  with  infringing 
copyright —  privileged.) 

The  communications  of  mercantile  agencies  are  privileged  only  when  mnde 
upoh^Pcial  request.  {King  v.  Patterson,  49  N.  J.  L.  417  (1887),  and  cases 
in  prevailing  and  dissenting  opinions;  PoUasky  v.  Minchener,  46  N.  AV.  5 
(IS^JhMich.).)  Not  libellous  for  a  mercantile  agency  to  publish  that  a 
judgment  for  $4000  has  been  rendered  against  one ;  but  if  false,  and  special 
damage  is  shown,  an  action  will  lie.  {Woodruff  v.  Bradstreet,  116  N.  Y.  217.) 
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the  plaintiff  had  lost  a  gold  watch,  and  that  suspicion  had 
fallen  on  the  plaintiff  as  the  person  who  stole  it.  The  chief 
constable  of  Newcastle  sent  this  letter  to  the  defendant,  who 
read  it  and  returned  it,  and  then  told  Stanley  privately  what  I 
have  above  stated.  This  communication,-  which  is  the  slander 
complained  of,  was  made  to  Stanley  just  before  he  and  the 
plaintiff  left  Newcastle ;  they  were  in  fact  just  about  to  leave. 
Two  or  three  days  afterwards,  Stanley  told  the  plaintiff  what 
had  been  communicated  to  him,  and  discharged  the  plaintiff 
on  the  ground  that  he  could  not  keep  in  his  employ  a  person 
on  whom  a,ny  suspicion  of  dishonesty  had  fallen.  This  dis- 
charge and  the  inability  of  the  plaintiff  to  obtain  a  fresh  situ- 
ation, have  occasioned  loss  to  the  plaintiff,  and  this  loss  is  the 
special  damage  which  he  has  sustained  by  reason  of  the  slander 
complained  of.  The  learned  judge  who  tried  the  case  told  the 
jury  that  the  communication  made  by  the  defendant  to  Sta,nley 
was  not  privileged,  and  the  jury  found  a  verdict  for  the  plain- 
tiff, damages  £250.  (After  defining  "privileged  occasion," 
and  quoting  from  authorities,  the  Lord  Justice  proceeds :)  The 
question  of  privileged  occasion  turning  then  on  the  question  of 
moral  and  social  duty,  and  being  a  question  of  law  for  the 
judge  and  not  a  question  for  the  jury,  it  is  necessary  to  consider 
the  grounds  on  which  such  duty  can  be  maintained.  The 
grounds  in  this  case  are  the  relation  in  which  the  defendant 
stood  to  Stanley  and  the  relation  in  which  the  defendant  stood 
to  the  public.  This  relation  to  Stanley  was  that  of  host  to 
guest,  and  to  some  extent,  of  friend  to  friend.  His  relation  to 
the  public  was  that  of  mayor  and  magistrate  in  Newcastle, 
where  Stanley  was  when  the  communication  was  made.  The 
defendant  knew  that  Stanley  was  about  to  be  entertained  by 
other  people  at  other  places,  and  that  the  plaintiff  would  accom- 
pany him.  Under  these  circumstances,  I  am  clearly  of  opinion 
that  it  was  the  defendant's  moral  and  social  though  not  legal 
duty  to  communicate  to  Stanley  the  information  which  the 
defendant  had  received.  That  information  was  no  vague  rumor 
or  idle  gossip,  but  came  officially  from  the  chief  constsftle  of 
Edinburgh  to  the  chief  constable  of  Newcastle,  and  was  sent 
by  him  to  the  defendant,  who  was,  as  I  have  said,  mayor  of 
Newcastle  and  the  host  of  Stanley.     Suppose  the  suspicion 
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which  had  fallen  on  the^^fondan^;  had  been  well  founded  and 
not  ill  founded,  and  that  the  defendant  had  withheld  the  infor- 
mation from  Stanley,  could  the  defendant  have  morally  justified 
reticence  ?  I  answer  no :  he  would  not  have  been  acting  up  to 
his  duty  either  to  the  public  or  to  Stanley.  .  .  .  The  question 
of  moral  or  social  duty  beiag  for  the  judge,  each  judge  must 
decide  it  as  best  he  can  for  himself.  I  take  moral  or  social 
duty  to  mean  a  duty  recognized  by  English  people  of  ordinary 
intelligence  and  moral  principle,  but  at  the  same  time  not  a 
dut;^  enforceable  by  legal  proceedings,  whether  civil  or  crimi- 
nal. My  own  conviction  is  that  all  or,  at  all  events,  the"  great 
mass  of  right-minded  men  in  the  position  of  the  defendant 
would  have  considered  it  their  duty,  under  the  circumstances, 
to  inform  Stanley  of  the  suspicion  which  had  fallen  on  the 
plaintiff.  My  own  opinion  is  clear  and  strong  that  it  was  his 
moral  and  social,  although  not  legal,  duty  to  do  so ;  in  other 
words,  the  occasion  was  privileged,  and  the  judge  should  have 
directed  the  jury  to  that  effect.  It  follows  that  there  ought  to 
be  a  new  trial  unless  there  was  no  evidence  of  malice  on  which 
a  jury  could  properly  find  a  verdict  for  the  defendant.^ 

1  The  question  of  malice  is  then  considered,  and  the  conclusion  reached 
that  there  was  no  evidence  of  malice.  The  judgment  below  was  set  aside 
and  judgment  ordered  for  the  defendant.  Lopes,  L.  J.,  dissented,  holding 
that  the  occasion  was  not  privileged.  His  opinion  is  based  largely  upon  the 
language  of  the  letter  from  the  chief  constable  of  Edinburgh,  who  wrote 
that  the  groundwork  of  suspicion  was  very  slender,  and  unless  trace  of 
the  property  to  Stuart's  possession  was  obtained  no  action  could  be  taken 
against  him,  and  asked  that  very  careful  and  cautious  inquiry  be  made  so 
as  not  to  injure  Stuart,  unless  evidence  of  his  guilt  were  obtained.  "  With- 
out obtaining  any  evidence,  without  making  any  inquiry,  in  hot  haste  he 
makes  a  communication  to  the  master  impugning  the  honesty  of  his 
servant.  I  cannot  think  the  defendant  in  so  acting  was  discharging  any 
duty  social  or  moral.  I  think  It  was  an  officious  and  uncalled  for  act  on 
his  part,  and  therefore  the  occasion  was  not  privileged."     Pp.  355  6. 
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KiMBEE  V.  Peess  Association. 

'(1893.  —  IQ.  B.  65.) 

LoED  EsHEB,  M.  R.  I  am  of  opinion  that  this  appeal  must 
be  dismissed.  The  question  is  whether  that  which  was  done 
by  the  defendants  was  privileged  by  the  law  of  England.  The 
rule  is  that  where  there  are  judicial  proceediags  before  a 
properly  constituted  judicial  tribunal,  which  judicial  tribunal  is 
exercising  its  jurisdiction  in  open  court,  then  a  fair  and  accurate 
account  published  by  any  one  of  what  then  took  place  is  privi- 
leged. Under  certain  circumstances  such  publication  may  be 
hard  upon  a  person  who  is  named  in  the  report,  but  considerar 
tions  of  public  pohcy  require  that  such  hardship  should  be 
endured  rather  than  that  judicial  proceedings  should  be  con- 
ducted in  secret.  If  judicial  proceedings  were  conducted  in 
secret  it  might  be  productive  of  greater  mischief  than  if  the 
character  of  an  individual  should  be  for  a  time  injured  by  an 
unfounded  charge.  The  proposition  of  law  is  this,  that  if  there 
is  a  judicial  proceeding  before  a  judicial  tribunal,  and  in  open 
,  court,  a  fair  and  accurate ,  account  of  what  then  took  place  is 
privileged,  if  it  is  published  without  malice.  That  being  so,  we 
have  to  consider  whether  the  present  case  is  brought  within 
that  rule.  This  was  a  case  in  which  a  summons  was  asked  for 
before  magistrates  against  the  plaintiff  upon  a  charge  of  per- 
jury. Now  magistrates  have  jurisdiction  to  hear  such  an  appli- 
cation ;  they  are  a  legally  constituted  body,  iSdng  jurisdiction 
to  determine  whether  such  a  summons  shall  issue  or  not.  The 
issue  of  such  a  summons  is  a  judicial  proceeding,  and  the  con- 
sideration thereof  is  a  judicial  proceeding,  ajid  these  are  judicial 
proceedings  taken  before  a  judicial  tribunal  properly  constituted 
for  the  purpose.  This  case  is  therefore  so  far  ■within  the  rule. 
It  is  said  however  that  although  the  magistrates  were  a  judi- 
cially constituted  body,  and  were  exercising  judicial  functions, 
yet  they  were  not  doing  so  in  open  court.  (After  quoting  from 
the  statute  and  construing  it.)  Justices  are  by  that  section  a 
legally  constituted  authority  to  exercise  a  judicial  discretion  in 
a  judicial  proceeding,  and  that  must  be  done  in  open  court 
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unless  there  is  an  enactment  to  the  contrary.    This  proceed- 
ing was  therefore  taken  in  open  court. 

It  was  further  argued  that  a  report  of  the  proceedings  must  . 
not  be  published  unless  the  magistrates  have  given  a  final  deter- 
mination. If  there  are  judicial  proceedings  which,  in  the  result, 
lead  to  final  determination,  although  that  stage  is  not  arrived 
at,  yet  a  fair  and  accurate  account  of  the  proceedings  may  be 
jjublished  before  the  final  determination.  That  was  reaUy  the 
decision  of  Lord  Campbell  in  Lewis  v.  Levy,  E.  B.  &  E.  537 ; 
and  I  think  that  in  Usill  v.  Hales,  3  C.  P.  Div.  319,  the  early 
part  of  the  judgment  of  Lord  Coleridge,  C.  J.,  seems  to  show 
that  he  would  have  held,  if  he  had  not  considered  himself  over- 
borne by  authority,  that  the  refusal  of  a  summons  upon  an  ex 
pwrte  application  was  not  a  final  determination  in  open  court, 
a  report  of  which  would  be  privileged ;  he  however  thought 
that  such  a  proposition  was  overruled  by  authority.  It  was 
because  of  that  expression  of  opinion  by  Lord  Coleridge  that 
Lopes,  J.,  I  think,  treated  the  subject  rather  tenderly,  but  came 
to  the  conclusion  that  a  report  might  be  published  of  prelimi- 
nary proceedings  if  in  the  end  they  must  result  in  a  final  deter- 
mination. I  think  that  the  law  must  be  so.  The  law  then  is,  - 
that  where  there  are  proceedings,  which  in  the  end  result  in  a 
final  determination,  any  one  may  publish  a  fair  and  accurate 
account  of  the  preluninary  proceedings.  Then  must  an  appli- 
cation for  a  summons,  such  as  was  made  in  this  case,  end  in  a 
final  determination  ?  If  it  is  refused,  that  is  a  final  determina- 
tion. If  the  summons  is  issued,  then  the  matter  must  proceed 
to  a  further  inqui!^,  and  then  perhaps  to  trial,  and  at  some 
stage  of  the  proceedings  there  must  be  a  final  determination  of 
some  kind  or  other.  That  brings  this  case  entirely  within  the 
rule,  and  a  fair  and  accurate  report  of  the  proceedings  upon  an 
application  for  the  issue  of  a  summons,  which  is  granted,  may 
be  published.  Upon  the  next  point,  as  to  the  onus  of  proof, 
for  myself  I  am  of  opinion,  that  to  claim  privilege  and  to  justify  ^ 
the  pubhcation  during  the  course  of  a  trial,  the  defendant  must 
show  that  the  report  is  a  fair  and  accurate  one,  published  with- 
out malice ;  that  is  to  say,  the  burden  of  proof  is  on  the  defend- 
ant. A  person  on  whom  the  burden  of  proof  lies  may  however 
vouch  the  evidence  adduced  by  the  plaintiff,  to  supply  that 
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proof,  and  not  adduce  any  evidence  himself.  The  question  in 
this  case  then  is  whether  the  plaintiff  himself  did  not  do  that 
which  enables  the  defendant  to  say  that  what  it  was  necessary  for 
him  to  prove  was  proved  in  this  case  by  the  plaintijBf,  viz.,  that 
the  report  pubhshed  in  this  case  was  a  fair  and  accurate  report. 
The  plaintiff  caUed  a  witness,  who  proved  what  took  place. 
Every  thing  which  is  stated  in  the  alleged  libel  did  in  fact  take 
plaee,  but  it  is  said  that  there  were  omissions  which  made  the 
report  an  unfair  and  inaccurate  report.  Two  omissions  were 
specified.  There  was  nothing  during  the  proceedings  to  show 
that  the  applicant  was  a  pecuhar  person,  and  the  judge  at  the 
trial  was  of  opinion  that  the  omission  of  the  apphcant's  name 
Avas,  under  those  circumstances,  clearly  immaterial,  and  that 
there  was  no  question  for  the  jury  upon  that.  The  other  omis- 
sion was  that  the  report  did  not  state  the  name  of  the  person 
in  whose  bankruptcy  the  perjury  was  alleged  to  have  been  com- 
mitted, and  it  was  suggested  that  some  persons  might  think  that 
the  plaintiff  himself  was  the  bankrupt.  The  judge  thought 
that  also  quite  immaterial,  and  I  agree  Avith  him.  The  appel- 
lant's counsel  has  admitted  that  only  an  idiot  could  suppose 
anj'^thing  of  the  kind.  In  this  case  therefore  the  plaintiff  has 
saved  the  defendant  from  the  necessity  of  proving  that  this  was 
a  fair  and  accurate  report,  for  it  was  proved  by  the  plaintiff's 
own  witness  that  it  was  so.  The  judge  at  the  trial  was  justified 
in  holding  that  it  was  proved  beyond  the  possibility  of  doubt 
that  the  report  was  fair  and  accurate,  and  that  there  was  con- 
sequently no  question  for  the  jury. 

^  This  appeal  fails,  and  must  he  dismissed. 


Post  Publishing  Co.  v.  Hallam. 

(69  Fed.  Eep.  630.  — 1893.) 

Action  by  Hallam  for  libel.  The  article  complained  of  con- 
tained the  following  language : 

"The  Berry-Hallam  congressional  fight  in  the  sixth  Ken- 
tucky district  is  still  on,  —  that  is  to  say,  Banquo's  ghost  bobs 
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up  now  and  then,  to  the  annoyance  of  the  congressional  nominee, 
Berry,  and  the  mortification  of  the  defeated  candidate,  Theo. 
F.  Hallam.  The  Boone  County  Recorder  dehvers  a  broadside 
at  the  Kenton  county  delegates,  and  naively  asks  :  '  "Why  don't 
they  come  out  and  tell  the  truth  about  what  induced  them  to 
go  to  Berry  ?  The  world  knows.'  Yes,  the  world  knows,  and 
you  may  say  Mars  and  the  j)lanets  know  it  also.  Proprietor 
Both,  of  the  St.  Nicholas  Hotel,  has  an  inside  cinch  on  tliis  inside 
information.  Everyone  knows  Colonel  Berry.  He  is  a  monop- 
olist, corporation  controller,  millionaire  speculator,  pohtical 
wire-puUer,  first-class  hustler,  and  a  pretty  good  sort  of  a  fellow. 
Hallam  is  a  successful  lawyer  at  Co\'ington ;  but  legdl  eminence 
does  not  mean  the  fat  incomes  that  are  its  synonyms  on  this 
side  of  the  Ohio.  HaUam  is  one  of  the  bhoys,  loves  ward  poh- 
tios  for  the  fun,  if  not  the  emoluments,  and  is  about  as  poor  as 
a  church  mouse.  .  In  fact,  he  owes  several  hundred  dollars  for 
taxes.  The  two  counties,  Kenton  and  Campbell,  threw  out  their 
hooks  for  the  congressional  nomination.  Kenton  swore  by  Hal- 
lam, while  Campbell  vowed  that  the  pohtical  friend  and  chum 
of  Carhsle,  Cassius  M.  Clay,  Jr.,  and  Charles  J.  Helm,  their 
own  millionaire  and  boss,  Albert  S.  Berry,  should  be  the  nominee. 
The  fight  waxed  hot.  The  convention  was  held  at  Warsaw, 
commencing  on  September  27th,  and  ending  September  36th. 
The  Kenton  boys  prepared  for  the  fray.  The  principal  prepa- 
ration consisted  in  engaging  the  steamer  Henrietta  to  carry  the 
delegates  to  Warsaw,  and  the  carte  blanche  orders  of  Mr.  Roth, 
of  the  St.  Nicholas  hostelry,  to  fill  her  up  from  truck  to  keelson 
with  the  best  the  cellar  and  the  larder  of  the  house  afforded. 
As  one  delegate  remarked  :  '  Why,  the  champagne  flowed  off 
the  decks  so  much  that  even  the  Henrietta  was  swimming  in  it.' 
Hallam  and  his  crowd  did  aU  the  feasting  and  the  drinking. 
The  Campbell  county  men  were  not  in  it.  But  the  bill  was 
made  out  to  Colonel  A.  S.  Berry.  Here  is  the  biU :  '  St.  Mch- 
olas.  Edward  N".  Both.  Cincinnati,  Octob'er  10,  1892.  Colo- 
nel A.  S.  Berry,  per  Theodore  F.  HaUam,  to  the  St.  Mcholas 
Hotel  Company,  Dr.:  For  meals,  service,  wine,  and  cigars  served 
on  board  the  steamer  Henrietta,  $865.15.'  Then  again  :  '  At 
Warsaw  the  battle  raged  four  days.  On  the  last  day  Colonel 
Berry  and  Lawyer  Hallam  were  seen  to  go  arm  in  arm  to  the 
23 
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rear  of  the  courthouse,  where  the  convention  was  held.  They  had 
a  quiet  and  confidential  chat.  At  its  conclusion  Hallam  called 
his  "warriors  about  him,  and  spoke  to  them  in  -whispers.  Imme- 
diately thereafter  the  whole  Kenton  county  delegation  cast  its 
vote  for  Colonel  Berry,  and  he  received  the  nomination.  Is 
Colonel  Berry  carrying  out  all  and  every  one  of  the  promises 
he  made  ?  Ah,  there's  the  rub.  Mr.  Both,  of  the  St.  Nicholas, 
has  sent  a  bill  of  $865.15  to  Colonel  A.  S.  Berry.  That  biH  is 
for  "  dry  "  and  "  wet "  provisions  ordered  by  Hallam,  and  dis- 
posed of  by  HaUam's  supporters.  Such  generosity  on  the  part 
of  the  victor  to  the  vanquished  is  truly  touching.'  " 

Taft,  Circuit  Judge,  (after  disposing  of  several  assigmnents 
of  error.) 

Finally  we  come  to  those  assignments  of  error  which  are 
based  on  the  charge  of  the  court  in  regard  to  privileged  com- 
munications. The  court  in  effect  told  the  jury  that  the  article 
in  question,  relating  as  it  did  to  a  matter  of  public  interest, 
came  within  a  class  of  communications  that  was  conditionally 
privileged ;  that  the  public  acts  of  public  men  (and  candidates 
for  office  were  public  men)  could  be  lawfully  made  the  subject 
of  comment  and  criticism,  not  only  by  the  press,  but  also  by  all 
members  of  the  public,  for  the  press  had  no  higher  rights  than 
the  individual ;  but  that  Avhile  criticism  and  comment,  however 
severe,  if  in  good  faith,  were  privileged,  false  afiegations  of  fact, 
as  for  instance  that  the  candidate  had  committed  disgraceful 
acts,  were  not  privileged,  and  if  the  charges  were  false,  good 
faith  and  probable  cause  were  no  defence,  though  they  might 
mitigate  damages.  Counsel  for  the  plaintiff  in  error  and  the 
defendant  below  has  argued  with  great  vigor  and  an  array  of 
authorities  that  we  ought  not  to  adopt  the  view  of  the  Cu-cuit 
Court  upon  this  miportant  question,  but  should  hold  that  the 
privilege  extends  to  statements  of  fact  as  well  as  comment.   ^ 

The  argument  is  t*bis  :  Privileged  communications  comprehend 
all  ictna  fide  statements  in  performance  of  any  duty,  whether 
legal,  moral,  or  social,  even  though  of  imperfect  obligation,  when 
(made  with  a  fair  and  reasonable  purpose  of  protecting  the  inter- 
lest  of  the  person  making  them,  or  the  interest  of  the  person  to 
whom  they  are  made.     (To^wnsh.  Sland.  &  L.  §  209.)    It  is  of 


-^ 
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the  deepest  interest  to  the  public  that  they  should  know  facts 
showing  that  a  candidate  for  office  is  unfit  to  be  chosen.  There- 
fore, every  one  who  has  reasonable  ground  for  believing,  and 
does  believe,  that  such  a  candidate  has  committed  disgraceful 
acts  affecting  his  fitness  for  the  oifice  he  seeks,  should  have  the 
right  to  give  the  public  the  benefit  of  his  information,  without 
making  himself  liable  in  damages  for  untrue  statements,  unless 
malice  is  shown.  Though  of  imperfect  obligation,  it  is  said  to 
be  the  highest  duty  of  the  daily  newspaper  to  keep  the  public 
informed  of  facts  concerning  those  who  are  seeking  their  suf- 
frages and  confidence.  Can  it  be  possible,  it  is  asked,  that  public 
policy  will  make  privileged  an  unfounded  charge  of  dishonesty  or 
criminality  against  one  seeking  private  service,  when  made  to  the 
private  individual  with  whom  service  is  sought,  and  yet  Avill  not 
extend  the  same  protection  to  him  who  in  good  faith  informs 
the  public  of  charges  against  applicants  for  service  with  them  ? 
Is  it  not,  at  least,  as  important  that  the  high  functions  of  public 
office  should  be  well  discharged,  as  that  those  in  private  service 
should  be  faithful  and  honest  ? 

The  a  fortiori  step  in  this  reasoning  is  only  apparent.  It  is 
not  real.  The  existence  and  extent  of  privilege  in  communica- 
tions are  determined  by  balancing  the  needs  and  good  of  society 
against  the  right  of  an  individual  to  enjoy  a  good  reputation 
when  he  has  done  nothing  which  ought  to  injure  it.  The  privi- 
lege should  always  cease  where  the  sacrifice  of  the  individual 
right  becomes  so  great  that  the  public  good  to  be  derived  from 
it  is  outweighed.  Where  conditional  privilege  is  extended  to 
cover  a  statement  of  disgraceful  fact  to  a  master  concerning  a 
servant  or  one  applying  for  ser\dce,  the  privilege  covers  a  })ona 
fide  statement,  on  reasonable  ground,  to  the  master  only,  and 
the  injury  done  to  the  servant's  reputation  is  with  the  master 
only.  This  is  the  extent  of  the  sacrifice  which  the  rule  compels 
the  servant  to  suffer  in  what  was  thought  to  be,  when  the  rule 
became  law,  a  most  important  interest  of  society.  But,  if  the 
privilege  is  to  extend  to  cases  \^k&  that  at  bar,  then  a  man  who 
.offers  himself  as  a  candidate  must  submit  uncomplainingly  to  the 
loss  of  his  reputation,  not  with  a  single  person  or  a  small  class 
of  persons,  but  with  every  member  of  the  pubhc,  whenever  an 
untrue  charge  of  disgraceful  conduct  is  made  against  him,  if 
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only  Ms  accuser  honestly  believes  the  charge  upon  reasonable 
ground.  We  think  that  not  only  is  such  a  sacrifice  not  requirecj 
of  every  one  who  consents  to  become  a  candidate  for  ofBce,  but 
that  to  sanction  such  a  doctriue  would  do  the  public  more  harm 
than  good. 

We  are  aware  that  public  oificers  and  candidates  for  public 
oifice  are  often  corrupt,  when  it  is  impossible  to  make  legal  proof 
thereof,  and  of  course  it  would  be  well  if  the  pubhc  could  be 
given  to  know,  in  such  a  case,  what  lies  hidden  by  concealment 
and  perjury  from  judicial  investigation.  But  the  danger  that 
honorable  and  worthy  men  may  be  driven  from  politics  and 
pubhc  service  by  allowing  too  great  latitude  ia  attacks  upon 
their  characters  outweighs  any  benefit  that  might  occasionally 
accrue  to  the  public  from  charges  of  corruption  that  are  true  in 
fact,  but  are  incapable  of  legal  proof.  The  freedom  of  the  press 
is  not  in  danger  from  the  enforcement  of  the  rule  we  uphold. 
]S!"o  one  reading  the  newspaper  of  the  present  day  can  be 
impressed  "with  the  idea  that  statements  of  fact  concerning 
pubhc  men,  and  charges  against  them;,  are  unduly  guarded  or 
restricted ;  and  yet  the  rule  complained  of  is  the  law  in  many 
of  the  States  of  the  Union  and  in  England. 

In  Dgwis  v.  Sh&pstone,  11  App.  Cas.  187,  Lord  Chancellor 
HerscheU  dehvered  the  judgment  of  the  judicial  committee  of 
the  privy  council  in  an  appeal  from  a  judgment  for  libel  recov- 
ered iu  the  Supreme  Court  of  Natal.  The  plaintiff  below  was  a 
resident  commissioner  of  Great  Britain  in  Zululand,  and  the 
alleged  hbel  charged  him  with  having  committed  unprovoked 
and  altogether  indefensible  assaults  upon  certain  Zulu  chiefs. 
The  pubHcation  was  made  in  the  colony  of  Natal,  where  the 
conduct  of  the  resident  commissioner  in  Zululand  was  of  great 
public  interest.  It  was  claimed  that  the  article  was  condition- 
ally privileged,  and  that  the  plaintiff  ought  to  have  succeeded 
only  on  proof  of  express  malice.  This  claim  was  denied.  The 
lord  chancellor  thus  stated  the  law : 

"  There  is  no  doubt  that  the  pubhc  acts  of  a  pubhc  man  may 
lawfully  be  made  the  subject  of  fair  comment  or  criticism,  not 
only  by  the  press,  but  by  all  members  of  the  public.  But  the 
distinction  cannot  be  too  clearly  borne  in  mind  between  com- 
ment or  criticism  and  allegations  of  fact,  such  as  that  disgrace 
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ful  acts  have  been  committed  or  discreditable  language  used. 
It  is  one  thing  to  comment  upon  or  criticise,  even  with  severity, 
the  acknowledged  or  approved  acts  of  a  public  man,  and  quite 
another  to  assert  that  he  has  been  guilty  of  particular  acts  of 
misconduct.  In  the  present  case  the  appellants,  in  the  passages 
which  were  complained  of  as  libellous,  charged  the  respondent, 
as  now  appears,  without  foundation,  with  having  been  guilty  of 
specific  acts  of  misconduct,  and  then  proceeded,  on  the  assump- 
tion that  the  charges  were  true,  to  comment  upon  his  proceed- 
ings in  language  in  the  highest  degree  offensive  and  injurious. 
Not  only  so,  but  they  themselves  vouched  for  the  statements  by 
asserting  that,  though  some  doubt  had  been  thrown  upon  the 
truth  of  the  story,  the  closest  investigation  would  prove  it  to  be 
correct.  In  their  lordships'  opinion  there  is  no  warrant  for  the 
doctrine  that  defamatory  matter  thus  pubhshed  is  regarded  by 
the  law  as  the  subject  of  any  privilege." 

Other  English  cases  laying  down  the  same  doctrine  are  Ccmip- 
bell  V.  Sjpottiswoode,  3  Fost.  &  F.  421,  432,  affirmed  3  Best  &  S. 
769,  and  Popham  v.  PieMmrn,  7  Hurl.  &  JST.  891,  898.  The 
latest  American  case,  and  the  most  satisfactory,  is  that  of  Bitrt 
V.  Ifewspwper  Co.,  154  Mass.  238,  242,  where  Justice  Hohnes 
discusses  the  question,  and  quotes  with  approval  the  foregoing 
passage  from  the  judgment  in  Da/ois  v.  Shspstone.  .  .  . 

Judgment  of  the  Circuit  Court  qfi/rmed  with  costs. 


Hebditch  v.  MaoIlwaine. 

(1894.— 2  Q.  B.  54.) 

Lord  Eshee,  M.  E.  In  this  case  the  plaintifif  has  brought  an 
action  against  the  defendants  for  writing  and  publishing  a  libel 
upon  hun,  the  defamatory  matter  complained  of  being  that  he 
had,  when  a  candidate  for  the  office  of  guardian  for  the  poor 
been  guilty  of  treating.  It  must  be  borne  in  mind  that  the 
material  part  of  the  cause  of  action  m  Hbel  is  not  the  writing,  but 
the  publication  of  the  libel.  It  was  proved  that  the  defendants 
had  written  and  published  to  the  board  of  guardians  matter 
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which  the  jury  found  to  be  libellous  with  regard  to  the  plaiatifl 
and  Avhich  was  untrue.  The  defendants  set  up  by  way  of  defence 
that  the  occasion  was  privileged.  It  is  for  the  defendant  to  prove 
I  that  the  occasion  is  privileged.  If  the  defendant  does  so,  the 
burden  of  showing  actual  mahce  is  cast  upon  the  plaintiff,  but 
unless  the  defendant  does  so,  the  plaintiff  is  not  called  upon  to 
prove  actual  malice.  The  question  whether  the  occasion  is  • 
privileged,  if  the  facts  are  not  in  dispute,  is  a  question  of  law 
only,  for  the  judge,  and  not  for  the  jury.  If  there  are  questions 
of  fact  in  dispute  upon  which  this  question  depends,  they  must 
be  left  to  the  jury,  but  where  the  jury  have  found  the  facts,  it 
is  for  the  judge  to  say  whether  they  constitute  a  privileged 
occasion.  ...  It  was  argued  that,  although  the  board  of  guar- 
dians had  no  power  or  duty  or  interest  in  the  matter,  neverthe- 
less the  occasion  was  privileged,  because  the  defendants  honestly 
and  reasonably  believed  that  the  board  had  such  a  duty  or 
power  or  interest  and  were  askiag  them  for  redress  in  the  matter, 
which  they  believed  they  could  give.  [The  defendants  were 
rate  payers  and  had  a  right  to  vote  at  the  election. — Ed.]  As- 
suming that  the  defendants  had  such  a  belief,  though  I  confess 
I  cannot  see  how  there  could  be  any  reason  ia  such  a  behef ,  the 
argument  in  substance  seems  to  come  to  this ;  that  the  belief  of 
the  defendants  that  the  occasion  was  privileged  makes  it  privi- 
leged. I  cannot  accept  the  proposition  so  put  forward.  I  can- 
not see  how  the  l^i^  of  the  defendants,  who  have  made  a 
mistake,  and  have  published  a  libel  to  persons  who  have  no 
interest  or  duty  or  power  in  the  matter,  can  affect  the  question. 
The  belirf  of  the  defendants  might  have  a  bearing  on  the  ques- 
tion of  malioe ;  if  it  be  assumed  that  the  occasion  was  privileged, 
the  belief  of  the  defendants  might  be  strong  to  show  that  the 
communication  was  privileged,  as  being  made  without  malice,  but" 
I  do  not  think  it  has  anything  to  do  vdth  the  question  whether  the 
occasion  was  privileged.  Reliance  was  placed  rather  on  author- 
ity than  on  principle  in  support  of  the  contention  for  the  defend- 
ants. .  .  .  The  only  case  which  really  seems  to  me  to  be  a  strong 
authority  in  favor  of  the  defendants'  contention  is  the  case  of 
Tompson  v.  Dashwood,  (11  Q.  B.  D.  43.)  There  the  judges  dis- 
tinguish between  the  writing  and  the  publication  of  the  libel, 
and  speak  of  the  writing  as  having  l)een  on  a  privileged  occa- 
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sion.  I  cannot  follow  their  reasoning.  The  cause  of  action  in 
libel  is,  as  I  said  at  the  beginning  of  my  judgment,  not  the  ^rat- 
ing  but  the  publication  of  the  libel;  and  the  question  is  not 
whether  the  writing,  but  whether  the  publication  is  on  a  privi- 
leged occasion.  The  only  way  to  deal  with  that  case,  in  my 
opinion,  is  to  say  that  we  do  not  agree  with  it,  and  that  it  is 
wrongly  decided.  Therefor  in  the  present  case,  when  it  was 
proved  to  the  judge  that  the  libel  was  pubhshed  by  the  defend- 
ants to  the  board  of  guardians,  who  had  no  interest  in  the  matter 
nor  any  duty  or  power  to  deal  with  it,  then  without  more  he 
ought  to  have  held  that  the  occasion  was  not  privileged,  and 
there  was  no  further  question  to  try  as  to  privilege.^ 

1  Concurring  opinions  were  delivered  by  Smitli  and  Davey,  LL.  J.,  the 
latter  of  whom  said  "the  judgment  in  Tompson  v.  Dashwood  cannot  be 
supported."  Morey  v.  Morning  Journal  Association,  123  JST.  T.  207  ;  Gh-ie- 
bel  V.  Rochester  Co.,  60  Hun.  319,  accord;  Hanson  v.  Globe  Co.,  159  Mass. 
293,  contra;  but  see  dissenting  opinion  by  Holmes,  J.,  in  which  Morton 
and  Barker,  concurred. 
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CHAPTEE  YIII. 
DECEIT:  FALSEHOOD  IN  FACT. 


Stewart  v.  Steaens.^ 

(63N.  H.  99.  — 18M.) 

Ray  da  Walker  and  W.  L.  Foster  for  the  plaintiff. 

J.  Y.  Mugridge  and  Ghase  <&  Streeter  for  the  defendant. 

Olaek,  J,  The  finding  of  the  referee  is  authorized  by  the 
facts  appearing  in  the  case.    If  the  defendant  made  false  and 

1  In  Beming  v.  Barling,  148  Mass.  504,  among  the  representations  relied 
on,  one  was  tliat  the  railroad  mortgaged,  which  was  situated  in  Ohio,  was 
good  security  for  the  bonds ;  and  anotlier  was  that  the  bond  sold  by  defend- 
ant to  plaintiff  was  of  the  very  best  and  safest,  and  was  an  A  No.  1  bond. 
At  p.  505,  Holmes,  J.,  says,  "The  language  of  some  cases  certainly; seems 
to  suggest  that  bad  faith  might  make  a  seller  liable  for  what  are  known  as 
seller's  statements,  apart  from  any  other  conduct  by  which  the  buyer  is 
fraudulently  induced  to  forbear  inquiries,  (Pike  v.  Fay,  101  Mass.  134.) 
But  this  is  a  mistake.  It  is  settled  that  the  law  does  not  exact  good  faith 
from  a  seller  in  those  vague  commendations  of  his  wares  which  manifestly 
are  open  to  diffei-ence  of  opinion,  which  do  not  imply  untrue  assertions  con- 
cerning matters  of  direct  observation,  (Teague  v.  Irwin,  127  Mass.  217,)  and 
as  to  which  it  always  has  been  understood  the  world  over,  that  such  state- 
ments are  to  be  distrusted.  (Citing  cases.)  The  defendant  was  known  by 
the  plaintiff's  agent  to  stand  in  the  position  of  a  seller.  If  he  went  no  fur- 
ther than  to  say  that  the  bond  was  an  A  No.  1  bond,  which  we  understand 
to  mean  simply  that  it  was  a  first  rate  bond,  or  that  the  railroad  was  good 
security  for  the  bonds,  we  are  constrained  to  hold  that  he  is  not  liable  under 
the  circumstances  of  this  ease,  even  if  he  made  the  statement  in  bad  faith. 
The  rule  of  law  is  hardly  to  be  regretted,  when  it  is  considered  how  easily 
and  insensibly  words  of  hope  or  expectation  are  converted  by  an  Interested 
memory  into  statements  of  quality  and  value  when  the  expectation  has 
been  disappointed." 

In  liothschild  v.  Mack,  115  N.  Y.  1,  the  false  statement  by  the  vendor  of 
a  note,  that  it  was  as  good  as  the  Bank  of  England,  was  held  "  an  action- 
able, fraudulent  representation." 
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fraudulent  representations  upon  material  matters,  calculated 
and  intended  to  mislead  and  prevent  examination  and  inquiry 
as  to  the  character  and  quality  of  the  stock  of  goods,  to  induce 
the  plaintiff  to  make  the  trade,  and  the  plaintiff,  in  the  exercise 
of  ordinary  prudence,  relying  upon  such  representations  as  true, 
was  induced  to  enter  into  the  contract  and  was  thereby  de- 
frauded, he  is  entitled  to  damages. 

Upon  competent  evidence  the  referee  has  found  that  the 
defendant,  knowing  that  the  plaintiff  was  unacquainted  with 
such  goods  as  made  up  the  stock  in  his  store,  both  before  tlie 
making;  of  the  written  agreement  and  during-  the  taking  of  the 
inventor}',  represented  and  stated  to  the  plaintiff,  in  substance, 
that  his  stock  was  clean  and  desirable,  and  that  the  goods  were 
of  good  styles  and  salable ;  that  the  plaintiff,  relying  upon  the 
defendant's  representations,  did  not  make  a  careful  examination 
of  the  goods,  and  did  not  avail  himself  of  the  means  provided 
in  the  written  agreement  for  fixing  the  prices  of  the  goods; 
that  the  stock  contained  remnants  of  carpets,  and  both  carpets 
and  papers  of  old  patterns  and  styles,  which  were  not  salable 
at  the  prices  put  upon  them  in  the  inventor}^  and  nothing  was 
said  by  "the  defendant  to  the  plaintiff  about  this;  and  that  the 
plaintiff  relied  upon  the  repi'esentations  made  by  the  defendant, 
and  was  deceived  by  them  and  by  the  suppression  of  facts 
relating  to  the  stock.  It  is  also  to  be  assumed,  from  the  find- 
ing of  the  referee  for  the  plaintiff,  that  the  defendant  knew 
the  representations  were  false,  that  they  were  made  as  state- 
ments of  material  facts  to  deceive  the  plaintiff  and  were  not 
mere  expressions  of  opinion,  and  that  the  plaintiff  was  justified  , 
in  relying  upon  them.  These  questions  of  fact  are  included  in 
the  general  finding.  {Noyes  v.  Patrich,  58  K  H.  618.)  If  the 
representations  were  false,  the  defendant  knew  them  to  be  so, 
and  the  conclusion  is  almost  irresistible  that  they  were  inade 
with  intent  to  deceive  and  defraud.     (Benj.  Sales,  sec.  460.) 

It  is  objected  that  the  plaintiff  was  not  justified  in  relying 
upon  the  representations  of  the  defendant,  and  that  the  referee 
erred  in  holding  that  the  rule  caveat  emptor  did  not  apply  to 
this  case.  If  the  rule  was  of  universal  application,  an  action  of 
deceit  for  false  representations  in  a  sale  could  never  be  main- 
tained by  the  purchaser.     It  may  be  difficult  to  draw  the  line 
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which  separates  cases  within  the  rule  from  those  to  which  it 
does  not  apply,  as  each  case  depends  to  some  extent  upon  its  pe- 
j  culiar  circumstances ;  but  it  applies  generally  to  cases  free  from 
actual  fraud,  where  the  parties  deal  upon  an  equal  footing  and 
with  equal  means  of  knowledge ;  and  it  is  not  applicable,  as  a 
general  rule,  where  false  and  fraudulent  representations  of  mate- 
rial facts  are  made  by  the  vendor,  and  the  parties  have  not  equal 
facilities  for  ascertaining  the  truth.  In  such  cases  the  purchaser 
has  the  right  to  rely  upon  the  statements  of  the  vendor ;  and 
when  the  purchaser  is  justified  in  relying  upon  the  representa- 
tions of  the  vendor,  the  rule  caveat  emptor  does  not  apply. 

Where  the  statements  are  of  material  facts,  essentially  con- 
nected with  the  substance  of  the  transaction,  and  not  mere 
general  commendations  or  expressions  of  opinion,  and  are  con- 
cerning matters  which  from  their  nature  or  situation  are  pecul- 
iarly within  the  knowledge  of  the  vendor,  the  purchaser  is 
justified  in  relying  on  them.;  and  in  the  absence  of  any  knowl- 
edge of  his  own,  or  of  any  facts  which  should  excite  suspicion, 
he  is  not  bound  to  make  inquiries  and  examine  for  himself. 
Under  such  circumstances  it  does  not  lie  in  the  mouth  of  the 
vendor  to  complain  that  the  vendee  took  him  at  his  word.  On 
the  other  hand,  where  the  representations  consist  of  general 
commendations  or  mere  expressions  of  opinion,  or  where  they 
relate  to  matters  not  peculiarly  within  the  knowledge  of  the 
vendor,  the  purchaser  is  not  justified  in  relying  upon  them,  but 
is  bound  to  examine  for  himself  so  as  to  ascertain  the  truth. 
(2  Pom.  Eq.  Juris,  sees.  891,  892.)  In  this  case  the  parties  were 
not  on  an  equal  footing,  and  had  not  equal  means  of  knowledge. 
The  defendant  had  an  experience  of  fifteen  years  in  trade,  and 
knew  the  exact  condition  of  his  stock.  The  plaintiff  had  no 
acquaintance  with  such  goods,  and  could  learn  nothing  of  their 
style  and  quality  from  an  examination.  The  defects  in  the 
goods  were  to  him  undiscoverable  defects.  The  representations 
made  by  the  defendant  related  to  material  matters  of  fact,  and 
the  plaintiff  was  justified  in  relying  on  them.  He  was  not 
guilty  of  negligence  in  assuming  them  to  be  true,  nor  was 
it  his  duty  to  employ  a  competent  person  to  examine  the 
goods. 

In  Poland  Y.  Brownell,  131  Mass.  138,  cited  by  the  defend- 
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• 
ant  in  argument  as  a  case  strongly  resembling  the  case  at  bar, 
it  is  stated  in  the  opinion  of  the  court  "that  the  evidence 
showed  that  the  plaintiff  relied  on  his  own  examination  and 
the  advice  of  a  friend,  and  for  all  that  appeared  both  buyer 
and  seller  had  equal  means  of  information,  and  were  equally 
well  qualified  to  judge  of  the  value  of  the  property." 

***** 

Judgment  for  the  plaintiff  on  the  rejport?- 


MISEEPRESENTA TION  OF  LAW. 

Westeevelt  v.  Demaeest. 

(46N.  J.  L.  37.— 1884.) 

For  the  plaintiff,  Bedle,  Muirheid  c&  McGee. 

For  the  defendants,  Charles  H.  Voorhis  and  W.  M.  Johnson. 

Yan  Stckel,  J.  ...  It  is  clear  that  no  contract  was 
entered  into  between  these  parties,  and  that  no  recovery  can  be 
had  on  the  ground  of  a  contract  liability.  But  the  statement 
that  directors  and  stockholders  were  responsible  for  all  debts 
and  engagements  of  the  bank  was  false,  to  the  knowledge  of 
defendants,  and  therefore  fraudulent.  It  appearing  as  one 
of  the  findings  of  fact  in  the  case  that  the  plaintiff  made  his 
deposits  relying  on  the  truth  of  this  statement,  he  would  be 
entitled  to  recover  the  loss  he  sustained  by  acting  upon  it,  in 
an  action  for  deceit.  It  also  appears  from  the  pass-book  that 
entries  to  the  credit  of  plaintiff  were  made  in  it  by  the  bank 

1  (Cf.  Holhrooh  v.  Connor,  60  Me.  578;  11  Am.  K.  212.)  In  Bishop  v. 
Small,  63  Me.  12,  the  court  held  that  representations  as  to  what  a  patent 
right  cost  the  vendor,  or  was  sold  for  by  him,  or  as  to  profits  that  could  be 
derived  from  it,  were  statements  of  opinions.  (Contra  Van  Epps  v.  Harrison, 
5  Hill.  63.) 

Purchaser  is  entitled  to  rely  on  representation  that  vendor's  price  is  the 
same  as  that  of  A  and  B  in  the  same  business.  (Conlan  v.  Roemer,  52  N.  J. 
L.  53.)  So  vendor  may  rely  on  purchaser's  assertion  that  he  has  bought  a 
neighbor's  hops  at  a  certain  price.     {Smith  v.  Countryman,  30  N.  Y.  655.) 
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officers  on  the  1st  day  of  May  and  1st  day  of  November,  in 
each  year,  from  1873  to  1879  inclusive.  The  return  of  this 
pass-book  to  the  plaintiff  on  each  of  these  occasions,  with  the 
aforesaid  printed  statement  upon  it,  was  a  reiteration  of  the 
false  representation,  and  it  is  manifest  that  thereby  the  plain- 
tiff was  induced  to  permit  his  deposits  to  remain  and  accumu- 
late in  the  bank. 

This  deceit. having  been  practised  by  the  defendants  within 
six  years,  they  could  not  avail  themselves  of  the  statute  of  limita- 
tions as  a  defence.  Although  recovery  in  this  case  cannot  be 
maintained  upon  the  basis  of.  a  contract,  it  is  obvious  that  the 
granting  of  a  new  trial  would  be  of  no  avail  to  the  defendants, 
for  the  pleadings  would  be  amended  by  the  trial  court,  and 
upon  the  incontrovertible  facts  a  verdict  must  necessarily  pass 
in  favor  of  the  plaintiff  for  the  loss  the  false  representation 
has  occasioned. 

That  loss  was  the  sum  deposited,  with  interest,  being  the 
same  amount  for  which  the  verdict  has  been  found  in  this 
case.  The  plaintiff  being  clearly  entitled  to  recover  the  sum 
found,  the  necessary  amendment  may  be  made. 

The.  rule  to  show  cause  should  he  discharged} 


RECKLESS  IGNORANCE. 
Chatham  Furnace  Co.  v.  Moffatt. 

(UTMass.  403.— 1888.) 

ToET  for  false  and  fraudulent  representations  made  by  the 
defendant,  whereby  the  plaintiff  was  induced  to  take  a  lease 
of  a  mine,  and  to  purchase  certain  mining  machinery. 

Trial  in  the  Superior  Court,  without  a  jury,  before  Barker,  J., 
who  refused  to  give  certain  rulings  requested  by  the  defendant, 
and  found  for  the  plaintiff.  The  defendant  alleged  exceptions, 
the  substance  of  which  appears  in  the  opinion. 

1  Cf.  Fish  V.  Cleland,  33  111.  238;  CooJc  v.  Nathan,  16  Barb.  842;  Davis  y. 
Betg,  66  Ala.  206 ;  IHrshfield  v.  London  Ry.  Co.,  2  Q.  B.  D.  1. 
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M.  Wilcox  and  U.  M.  Wood  for  the  defendant. 
H.  L.  Dawes  and  T.  P.  Pingree  for  the  plaintiff. 

C.  Allen,  J.  It  is  well  settled  in  this  Commonwealth  that 
the  charge  of  fraudulent  intent,  in  an  action  for  deceit,  may 
be  maintained  by  proof  of  a  statement  made,  as  of  the  party's 
own  knowledge,  which  is  false,  provided  the  thing  stated  is 
not  merely  a  matter  of  opinion,  estimate  or  judgment,  but  is 
susceptible  of  actual  knowledge ;  and  in  such  case  it  is  not 
necessary  to  make  any  further  proof  of  an  actual  intent  to 
deceive.  The  fraud  consists  in  stating  that  the  party  knows 
the  thing  to  exist,  when  he  does  not  know  it  to  exist;  and  if 
he  does  not  know  it  to  exist,  he  must  ordinarily  be  deemed  to 
know  that  he  does  not.  Forgetfulness  of  its  existence  after  a 
former  knowledge,  or  a  mere  belief  of  its  existence,  will  not 
warrant  or  excuse  a  statement  of  actual  knowledge.  This 
rule  has  been  steadily  adhered  to  in  this  Commonwealth,  and 
rests  alike  on  sound  policy  and  on  sound  legal  principles. 
{Cole  V.  Cassidy,  138  Mass.  437;  Savage  v.  Stevens,  126  Mass. 
207 ;  Tucker  v.  White,  125  Mass.  344 ;  Litchfield  v.  Hutchin- 
son, 117  Mass.  195;  MilUken  v.  Thorndike,  103  Mass.  382; 
Fisher  v.  Mellen,  103  Mass.  503  ;  Stone  v.  Penny,  4  Met.  151 ; 
Page  v.  Bent,  2  Met.  371 ;  Hazard  v.  Irwin,  18  Pick.  95.) 
And  though  this  doctrine  has  not  always  been  fully  main- 
tained elsewhere,  it  is  supported  by  the  following  aufhorities, 
among  others :  Cooper  v.  Schlesinger,  111  U.  S.  148  ;  Bower  v. 
Fe7in,  90  Penn.  St.  359  ;  Brownlie  v.  Campbell,  5  App.  Cas.  925, 
953,  by  Lord  Blackburn ;  Eeese  River  Mining  Co.  v.  Smith, 
L.  K.  4  H.  L.  64,  79,  80,  by  Lord  Cairns ;  Slim  v.  Croucher, 
1  DeG.  F.  &  J.  518,  by  Lord  Campbell.  See,  also,  Peek  v. 
Derry,  59  L.  T.  (N.  S.)  78,  which  has  been  published  since  this 
decision  was  announced. 

In  the  present  case  the  defendant  held  a  lease  of  land,  in 
which  there  was  iron  ore.  The  mine  had  formerly  been 
worked,  but  operations  had  ceased,  and  the  mine  had  become 
filled  with  water  and  debris.  The  defendant  sought  to  sell 
this  lease  to  the  plaintiff,  and  represented  to  the  plaintiff,  as 
of  his  own  knowledge,  that  there  was  a  large  quantity  of  iron 
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ore,  from  8000  to  10,000  tdiis,  in  his  ore  bed,  uncovered  and 
ready  to  be  taken  out,  and  visible  when  the  bed  was  free  from 
water  and  debris.  The  material  point  was,  whether  this  mass 
of  iron  ore,  which  did  in  truth  exist  under  ground,  was  within 
the  boundaries  of  the  land  included  in  the  defendant's  lease, 
and  the  material  part  of  the  defendant's  statement  was,  that 
this  was  in  his  ore  bed  ;  and  the  representations  were  not  in 
fact  true  in  this,  that  while  in  a  mine  connecting  with  the 
defendant's  shafts  there  was  ore  sufficient  in  quantity  and 
location  relative  to  drifts  to  satisfy  these  representations,  if  it 
had  been  in  the  land  covered  by  the  defendant's  lease,  that 
ore  was  not  in  the  defendant's  mine,  but  wa's  in  the  adjoining 
mine ;  and  the  defendant's  mine  was  in  fact  worked  out. 

During  the  negotiations,  the  defendant  exhibited  to  the 
plaintiff  a  plan  of  the  survey  of  the  mine,  which  had  been 
made  for  him,  and  the  plaintiff  took  a  copy  of  it.  In  making 
this  plan,  the  surveyor,  with  the  defendant's  knowledge  and 
assent,  did  not  take  the  course  of  the  first  line  leading  from 
the  shaft  through  Avhich  the  mine  was  entered,  but  assumed 
it  to  be  due  north  ;  and  the  defendant  never  took  any  means 
to  verify  the  course  of  this  line.  In  point  of  fact,  this  line  did 
not  run  due  north,  but  ran  to  the  west  of  north.  If  it  had  run 
due  north,  the  survey,  which  was  in  other  respects  correct, 
would  have  correctly  shown  the  mass  of  iron  ore  in  question 
to  have  been  within  the  boundaries  of  the  land  covered  by  the 
defendant's  lease ;  but  in  consequence  of  this  erroneous  assump- 
tion the  survey  was  misleading,  the  iron  ore  being  in  fact  out- 
side of  those  boundaries.  It  thus  appears  that  the  defend- 
ant knew  that  what  purported  to  be  a  survey  was  not  in  all 
respects  an  actual  survey,  and  that  the  line  upon  which  all 
the  others  depended  had  not  been  verified,  but  was  merely 
assumed ;  and  this  was  not  disclosed  to  the  plaintiff.  The 
defendant  took  it  upon  himself  to  assert,  as  of  his  own  knowl- 
edge, that  til  is  large  mass  of  ore  was  in  his  ore  bed,  that  is, 
within  his  boundaries ;  and  in  support  of  this  assertion  he 
exhibited  the  plan  of  the  survej',  the  first  line  of  which  had 
not  been  verified,  and  was  erroneous.  Now  this  statement 
Avas  clearly  of  a  tiling  which  was  susceptible  of  knowledge. 
A  real  survey,  all  the  lines  of  which  had  been  properly  veri- 
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fiecl,  would  have  shown  with  accuracy  where  the  ore  was  situ- 
ated. It  was  within  the  defendant's  knowledge  that  the  first 
line  of  the  plan  had  not  been  verified.  If  under  such  circum- 
stances he  chose  to  take  it  upon  hiuiself  to  say  that  he  knew 
that  the  mass  of  ore  which  had  been  discovered  was  in  his  ore 
bed,  in  reliance  upon  a  ^lan  which  he  knew  was  not  fully 
verified,  it  might  properly  be  found  that  the  charge  of  fraudu- 
lent misrepresentation  was  sustained,  although  he  believed  his 
statement  to  be  true. 

The  case  of  MilWcen  v.  ThorndiJce,  103  Mass.  382,  bears  a 
considerable  resemblance  to  the  present  in  its  facts.  That  was 
an  action  by  a  lessor  to  recover  rent  of  a  store,  which  proved 
unsafe,  certain  of  the  walls  having  settled  or  fallen  in  shortly 
after  the  execution  of  the  lease.  The  lessor  exhibited  plans,* 
and,  in  reply  to  a  question  if  the  drains  were  where  they  were 
to  be  according  to  the  plans,  said  that  the  store  was  built  ac- 
cording to  the  plans  in  every  particular ;  but  this  appeared  by 
the  verdict  of  tlio  jury  to  be  erroneous.  Tiie  court  said,  by  Mr. 
Justice  Colt,  that  the  representation  "  was  of  a  fact,  the  ex- 
istence of  which  was  not  open  and  visible,  of  which  the  plain- 
tiff (the  lessor)  had  su])erior  means  of  knowledge,  and  the 
language  in  which  it  was  made  contained  no  words  of  qualifi- 
cation or  doubt.  The  evidence  fully  warranted  the  verdict  of 
the  jur}'."  1  JExceptions  overruled. 


DUTY  TO   GIVE  INFORMATION. 

Anonymous. 

(67  N.  Y.  598.— 1876.) 

Samuel  Hand  for  the  appellants. 

Henry  H.  Morange  for  the  respondents. 

This  was  an  appeal  from  an  order  of  the  General  Term  af- 
firming an  order  of  Special  Term,  which  denied  a  motion  on 
the  part  of  defendants  to  vacate  an  order  of  arrest. 

1  Gf.  Oberlander  v.  tipeis.f,  4.5  .\.  V.  175;  Derry  v.  Peek,  14  Appeal  Cas. 
337;  Angus  v.  Clifford,  (1891)  2  Cli.  449,  but  see  Goodwin  v.  Mass.  Loan  Co., 
152  Mass.  202. 
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The  order  of  arrest  was  based  upon  the  provision  of  the 
Code  (sec.  179,  sub.  4),  authorizing  an  arrest  "  when  defendant 
has  been  guilty  of  a  fraud  in  contracting  the  debt  or  incurring 
the  obligation  for  which  the  action  was  brought."  The  affi- 
davits upon  which  the  order  of  arrest  was  granted,  showed 
substantially  that  defendants  had  for  a  number  of  years  been 
doing  an  extensive  business  as  bankers,  living  in  great  style, 
having  a  large  banking-house  and  many  employees,  and  that 
they  were  reputed  to  be  very  wealthy.  Plaintiffs  had  been 
doing  business  with  them  for  several  years,  believing  them 
to  be  perfectly  responsible.  Plaintiffs  purchased  of  them 
a  sight  draft  on  a  London  bank ;  at  the  time  defendants 
were  hopelessly  insolvent,  their  assets  being  only  sufficient 
'to  pay  about  forty  per  cent  of  their  indebtedness.  This  con- 
dition of  affairs  was  known  to  thera.  Seven  days  after  the 
draft  was  purchased  defendants  closed  their  doors  and  made 
an  assignment.  The  draft  was  presented  and  payment  re- 
fused. Defendants  did  not  show  what  capital,  if  any,  they 
liad  in  their  business,  or  by  what  disaster  they  became  so 
largely  insolvent,  nor  what  reasons,  if  any,  they  had  to  hope 
they  could  continue  on  in  their  business.  Held,  that  the 
order  of  arrest  was  properly  granted. 

Defendants'  affidavit  showed  that  when  the  draft  was  sold 
they  had  a  large  amount  of  money  on  deposit  in  the  London 
bank.  Before,  however,  the  draft  reached  London,  this  de- 
posit had  been  exhausted  by  prior  drafts  and  letters  of  credit, 
and  defendants  had  become  largely  indebted  to  the  drawer. 
Held,  that  the  fact  of  the  deposit  did  not  relieve  defendants, 
and  was  of  no  importance.     The  court  say : 

"This  is  not  like  the  case  of  a  trader  who  has  become  em- 
barrassed and  insolvent  and  yet  has  reasonable  hopes  that  by 
continuing  in  business  he  may  retrieve  his  fortunes.  In  such  a 
case  he  may  bu}'^  goods  on  credit,  making  no  false  representa- 
tions, without  the  necessary  imputation  of  dishonesty.  {Nich- 
ols V.  Pinner,  18  -IST.  Y.  295 ;  Brown  v.  Montgomery,  20  id. 
287 ;  Johnson  v.  Morrell,  2  Keyes,  655 ;  Chafee  v.  Fort,  2  Lans. 
81.)  But  it  is  believed  that  no  case  can  be  found  in  the  books 
holding  that  a  trader  who  was  hopelessly  insolvent,  knew  that 
he  could  not  pay  his  debts  and  that  he  must  fail  in  business, 
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and  thus  disappoint  his  creditors,  could  honestly  take  advan- 
tage of  a  credit  induced  by  his  apparent  prosperity  and  thus 
obtain  property  which  he  had  every  reason  to  believe  he  could 
never  pay  for.  In  such  a  case  he  does  an  act  the  necessary 
result  of  which  will  be  to  cheat  and  defraud  another  and  the 
intention  to  cheat  will  be  inferred."  ^ 


INTENTION  OF  THE  STATEMENT. 
Boyd's  Exes.  v.  Beowne. 

(6  Barr,  310.— 1847.) 

• 

This  was  an  action  on  the  case  sur  deceit,  brought  by  "Wil- 
liam H.  Brown  &  Co.,  against  William  E.  Smith  and  Alex- 
ander Jordan,  executors  of  John  A.  Boyd,  deceased,  to 
recover  damages  for  false  and  ,  fraudulent  representations 
made  by  the  defendant's  testator,  as  to  the  credit  of  a  third 
person. 

It  was  alleged  in  substance,  in  the  declaration,  that  John  A.. 
Boyd  falsely  and  fraudulently  recommended  one  Jolm  B.  Miller 
as  a  person  worthy  of  being  trusted  for  merchandise,  and 
thereby  induced  the  plaintiffs  to  sell  him  goods  on  credit  to 
the  amount  of  $389 ;  that,  at  the  time  of  such  representations,, 
the  said  Miller  was  not  worthy  of  credit;  that  Boyd  knew  his 
representations  to  be  false,  and  that  Miller  was  at  that  time 
greatly  indebted  to  him  and  various  other  persons,  and  in  bad 
circumstances  ;  that  no  part  of  the  goods  sold  by  plaintiffs  had 
been  paid  for,  and  that  the  said  John  B.  Miller  was,  and  still 
is,  wholly  unable  to  pay  for  the  same. 

Oreenough  for  the  plaintiff  in  error. 

Tlsgins  cfe  Bellas  contra. 

1  (Hotclikin  v.  Third  N.  Bk.  of  M.,  27  N.  E.  1050  (127  N.  T.  329*);.):  Sup- 
pression, -vvitli  intent  to  deceive,  of  a  material  fact  which  one  is  itt  goodi 
faith  bound  to  disclose  is  equivalent  to  a  false  representation.  {Stewart 
V.  Wyoming  Ranch  &  Co.,  128  U.  S.  383.) 

As  to  deceit  in  renting  a  house,  see  Franklin  v.  Brown,  118  N.  Y.  110. 
24 
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Bell,  J.  We  see  nothing  exceptionable  in  the  charge  of  the 
court.  The  principles  upon  which  this  peculiar  action  is  based 
were  correctly  stated,  and  the  facts  fairly  put  before  the  jury. 
The  ground  of  action  is  the  deceit  practised  upon  the  injured 
party ;  and  this  may  be  either  by  the  positive  statement  of  a 
falsehood,  or  the  suppression  of  material  facts,  which  the  in- 
quiring party  is  entitled  to  know.  The  question  alwa)'s  is,  did 
the  defendant  knowingly  falsify,  or  wilfully  suppress  the  truth, 
with  a  view  of  giving  a  third  party  a  credit  to  which  he  was 
not  entitled.  It  is  not  necessary  there  should  be  collusion 
between  the  party  falsely  recommending  and  he  who  is  recom- 
mended ;  nor  is  it  essential,  in  support  of  the  action,  that 
either  of  them  intended  to  cheat  and  defraud  the  trusting 
party  at  the  time.  It  is  enough,  if  such  has  been  the  effect  of 
the  falsehood  relied  on.  Misrepresentations  of  this  character 
are  frequently  made  from  inconsiderate  good  nature,  prompt- 
ing a  desire  to  benefit  a  third  person,  and  without  a  view  of 
advancing  a  party's  own  interests.  But  the  motives  by  which 
he  was  actuated  do  not  enter  into  the  inquir\'.  If  he  make 
representations  productive  of  loss  to  another,  knowing  sucli 
representations  to  be  false,  he  is  responsible  as  for  a  fraudulent 
deceit.  These  doctrines  are  fully  established  by  the  cases  of 
Holy  V.  Free,  3  Term  Eep.  51 ;  Foster  v.  Charles,  Q  Bing.  369 ;  S. 
C.  7  Bing.  105 ;  Corhit  v.  Brown,  8  Bing.  33 ;  Allen  v.  Addington, 
7  Wend.  9.  In  Foster  v.  Charles,  when  it  was  first  in  Westmin- 
ster Hall,  Tindal,  Ch.  J.,  said :  "  It  has  been  argued  that  it  is  not 
sufficient  to  show  that  a  representation  on  which  a  plaintiff  has 
acted  was  false  within  the  knowledge  of  the  defendant,  and 
that  damage  has  ensued  to  the  plaintiff;  but  that  the  plaintiff 
must  also  show  the  motive  which  actuated  the  defendant.  I 
am  not  aware  of  any  authority  for  such  a  position ;  nor  can  it 
be  material  what  the  motive  was.  The  law  will  infer  an  im- 
proper motive,  if  what  the  defendant  says  is  false  within  his 
own  knowledge,  and  is  the  occasion  of  damage  to  the  plain- 
tiff." All  the  other  judges  fully  concurred  in  the  soundness 
of  those  views,  and  indeed  they  recommend  themselves  by 
their  intrinsic  merit.  But  that  part  of  the  instruction  chiefly 
'Complained  of  here  is  the  direction  to  the  jury,  that  the  sup- 
pression of  the  fact  by  Boyd,  that  he  had  taken  securities  for 
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large  amounts  from  Miller  in  payment  of  the  merchandise  sold 
by  Boyd  to  him,  was  evidence  of  fraud  and  deceit.  The 
soundness  of  this  opinion  is  fully  shown  by  the  authorities, 
and  particularly  by  CorMt  v.  Brown,  8  Bing.  33  ;  Allen  v.  Add- 
ington,  Y  Wend.  9,  and  Ward  v.  Centre,  3  Johns.  Kep.  271. 
It  is  scarcely  necessary  to  add  that  in  the  case  at  bar  there 
was  abundant  evidence,  if  believed,  to  establish  the  fact  that 
Boyd  took  more  than  ordinary  pains  to  inculcate  a  falsehood, 
which  he  must  have  known  was  untrue,  for  the  purpose  of 
inducing  plaintiffs  to  credit  Miller. 

***** 

Judgment  affirmed. 

—■■■I— -I     ^^^ 

STATEMENTS   TO  A   CLASS   OF  PERSONS. 
Eaton,  Cols  &  B.  Co.  v.  Aveey. 

(83  N.  Y.  31.  — 1880.) 

John  U.  Bergen  for  appellant. 

John  L.  Hill  for  respondent. 

Eapallo,  J.  This  is  an  action  for  deceit  in  obtaining  the 
sale  and  delivery  of  goods  to  the  firm  of  Avery  &  Biggins, 
by  means  of  false  representations  made  by  the  defendant  as 
to  the  pecuniary  condition  of  his  firm.  The  representations 
charged  were  not  made  directly  by  the  defendant  to  the  plain- 
tiff, but  are  alleged  to  have  been  made  by  him  to  a  mercantile 
agency  (Dun,  Barlow  &  Co.),  or  its'  agent,  and  by  it  commu- 
nicated to  the  plaintiff,  who  claims  that  it  delivered  the  goods 
to  Avery  &  Biggins  on  credit,  on  the  faith  of  such  representa- 
tions. The  counsel  for  the  defendant  contends  that  the  plain- 
tiff cannot  maintain  an  action  against  the  defendant  for  false 
representations  made  by  him  to  Dun,  Barlow  &  Co.,  or  its 
agent,  and  that  such  representations,  assuming  them  to  have  - 
been  made,  are  not  sufficiently  connected  with  the  dealing 
between  the  defendant  and  the  plaintiff  to  enable  the  latter 
to  recover  by  reason  thereof.  On  this  point  we  are  of  opinion 
that  the  law  was  correctly  stated  by  the  learned  judge  before 
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whom  the  trial  was  had,  in  his  charge  to  the  jury,  wherein  he 
instructed  them  that  if  the  defendant,  when  he  was  called 
upon  by  the  agent  of  Dun,  Barlow  &  Co.,  made  the  statements 
alleged  in  the  complaint  as  to  the  capital  of  the  firm  of 
Avery  &  Kiggins,  and  they  were  false,  and  so  known  to  be 
by  the  defendant,  and  were  made  with  the  intent  that  they 
should  be  communicated  to  and  believed  by  persons  interested 
in  ascertaining  the  pecuniary  responsibility  of  the  firm,  and 
with  intent  to  procure  credit  and  defraud  such  persons  thereby, 
and  such  statements  were  communicated  to  the  plaintiff  and 
relied  upon  by  it,  and  the  alleged  sale  was  procured  therebv, 
the  plaintiff  was  entitled  to  recover.  The  rule  thus  laid  down 
accords  with  the  principle  of  adjudications  in  analogous  cases, 
in  which  it  has  been  held  that  it  is  not  essential  that  a  rep- 
resentation should  be  addressed  directly  to  the  party  who 
seeks  a  remedy  for  having  been  deceived  and  defrauded  by 
means  thereof.  {Cazeaux  v.  Mali,  25  Barb.  578 ;  Newbery  v. 
Garland,  31  id.  121 ;  Broff  v.  Mali,  36  IST.  Y.  200 ;  Morgan 
v.  Skiddy,  62  id.  319;  Commonwealth  v.  Call,  21  Pick.  515, 
523;  Commonwealth  \.  Harley,1  Mete.  462.)  The  principle 
of  these  cases  is  peculiarly  applicable  to  the  case  of  state- 
ments made  to  mercantile  agencies.  Proof  was  given  on  the 
trial  as  to  the  business  and  oifice  of  these  agencies,  but  they 
are  so  well  known,  and  have  been  so  often  the  subject  of 
discussion  in  adjudicated  cases,  that  the  courts  can  take 
judicial  notice  of  them.  Their  business  is  to  collect  informa- 
tion as  to  the  circumstances,  standing  and  pecuniary  ability 
of  merchants  and  dealers  throughout  the  country,  and  keep 
accounts  thereof,  so  that  Ab.  subscribers  of  the  agency,  when 
applied  to  by  a  customer15«ell  goods  to  him  on  credit,  ma}', 
by  resorting  to  the  ageiMif'er  to  the  lists  which  it  publishes, 
ascertain  the  standing  afld  responsibility  of. the  customer  to 
whom  it  is  proposed  to  extend  credit.  A  person  furnishing 
information  to  such  an  agency  in  relation  to  his  own  circum- 
stances, means  and  pecuniary  responsibility,  can  have  no 
other  motive  in  so  doing  than  to  enable  the  agency  to  com- 
municate such  information  to  persons  who  may  be  interested 
in  obtaining  it,  for  their  guidance  in  giving  credit  to  the 
party ;   and  if  a  merchant  furnishes   to  such   an   agency  a 


CH.  Tin.]        EATON,  COLE  &  B.  CO.  v.  AVERY.  373 

wilfully  false  statement  of  his  circumstances  or  pecuniary- 
ability,  with  intent  to  obtain  a  standing  and  credit  to  which 
he  knows  that  he  is  not  justly  entitled,  and  thus  to  defraud 
whoever  may  resort  to  the  agency,  and  in  reliance  upon  the 
false  information  there  lodged,  extend  a  credit  to  him,  there 
is  no  reason  why  his  liability  to  any  party  defrauded  by 
those  means  should  not  be  the  same  as  if  he  had  made  the 
false  representation  directly  to  the  party  injured. 

The  counsel  for  the  appellant  is  undoubtedly  right  in  his 
general  proposition  that  a  false  representation  made  to  one 
person  cannot  give  a  right  of  action  to  another  to  whom  it 
may  be  communicated,  and  who  acts  in  reliance  upon  its 
truth.  If  A  casually  or  from  vanity  makes  a  false  or  exag- 
gerated statement  of  his  pecuniary  means  to  B,  or  even  if  he 
does  so  with  intent  to  deceive  and  defraud  B,  and  B  communi- 
cates the  statement  to  C,  who  acts  upon  it,  A  cannot  be  held 
as  for  a  false  representation  to  C.  But  if  A  makes  the  state-  ' 
ment  to  B  for  the  purpose  of  being  communicated  to  C,  or 
intending  that  it  shall  reach  and  influence  him,  he  can  be  so 
held-.  In  Commonwealth  v.  Call,  21  Pick.  515,  the  court 
say  on  this  point,  at  page  523,  that  the  representation  was 
intended  to  reach  P  and  operate  upon  his  mind ;  that  it  did 
reach  him,  and  produced  the  desired  effect  upon  him,  and  that 
it  was  immaterial  whether  it  passed  through  a  direct  or  cir- 
cuitous channel. 

In  ComTnomoealth  v.  Harley,  1  Mete.  462,  the  prisoner 
was  indicted  for  obtaining  goods  by  false  pretences  from  G. 
B.  &  Co.  The  representations  were  made  by  one  Cameron, 
in  the  absence  of  the  prisoner  Harley,  to  a  clerk  of  G.  B.  & 
Co.,  who  communicated  them  to  a  member  of  the  firm.  But 
there  was  evidence  that  they  were  made  by  Cameron  with  the 
approbation  and  direction  of  Harley,  and  these  facts  were  held 
sufficient  to  sustain  a  conviction.  Neither  is  it  necessary  that 
there  should  be  an  intent  to  defraud  any  particular  person. 
Should  A  make  a  false  statement  of  his  affairs  to  B  and  then 
publicly  hold  out  B  as  his  reference,  can  it  be  doubted  that  he 
would  be  bound  by  the  communication  of  his  statement  by  B 
to  any  person  who  might  inquire  of  him  in  consequence  of 
this  reference  ?    That  case  differs  from  the  present  one  only 
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in  the  fact  that  here  there  was  no  express  invitation  to  the 
public  to  call  upon  Dun,  Barlow  &  Co.  for  information.  But 
the  defendant  knew  that  they  were  a  mercantile  agency  whose 
business  it  was  to  give  information  as  to  the  standing  and 
means  of  dealers,  and  that  it  was  resorted  to  by  merchants  to 
obtain  such  information.  By  making  a  statement  of  the  finan- 
cial condition  of  his  firm  to  such  an  agency  he  virtually  in- 
structed it  what  to  say  if  inquired  of.  Can  it  make  any 
difference  whether  he  spontaneously  went  to  the  agency  to 
furnish  the  information,  or  whether  he  gave  it  on  application? 
He  must  have  known  that  the  object  of  the  inquiry  was  not 
to  satisfy  mere  curiosity,  but  to  enable  the  agency  to  give 
information  upon  which  persons  applying  for  it  might  act,  in 
dealing  with  the  defendant's  firm.  The  case  is  a  new  one  in 
its  facts,  but  the  principles  by  which  it  should  be  governed 
are  well  established. 

***** 

Judgment  affirmed. 


MEANS,   OF  KNOWLEDGE  IMMATERIAL. 
David  v.  Paek. 

(lOSMaBB.  501.— 1870.) 

T.  L.  Livermore  for  the  plaintiffs. 
J.  11.  Butler  for  the  defendant. 

Gray,  J.  Neither  of  the  grounds  assigned  by  the  learned 
judge  who  presided  at  the  trial,  for  the  ruling,  under  which  a 
verdict  was  returned  for  the  defendant  in  each  of  these  cases; 
is  tenable. 

1.  The  evidence  introduced  tended  to  show  that  the  de- 
fendant falsely  and  fraudulently  stated,  as  of  his  own  knowl- 
edge and  not  as  a  matter  of  opinion,  in  the  on^  case,  that  he 
had  the  interest  in  the  patent  right  which  he  undertook  to 
sell,  and  in  the  other,  that  the  invention  was  not  covered  by 
any  other  patent.  A  distinct  statement  of  such  a  fact  by  a 
seller,  knowing  it  to  be  false,  and  with  the  intent  to  deceive 
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the  buyer,  and  on  which  the  buyer  acts  to  his  own  injurj% 
will  sustain  an  action  of  deceit,  even  if  the  buyer  might  have 
discovered  the  fraud  by  searching  the  records  of  the  patent 
office.  {Brown  V.  Castles,  11  Cush.  348;  Manning  v.  Allee, 
11  Allen,  520;  S.  C.  14  Allen,  7;  Watson  v.  Atwood,  25 
Conn.  313.) 

«  *  4f'  *  4f 

Exceptions  sustained} 


FRAUD  BY  AGENT. 
Kennedy  v.  McKay. 

(43N.  J.  L.  288.  — 1881.) 

On  rule  to  show  cause  why  a  new  trial  should  not  be  granted. 
For  the  rule,  G.  Collins. 
Contra,  Scudder  &  Vredenburgh. 
Beasley,  Ch.  J. 


'5 


But  even  if  we  were  to  assume  that  this  stock  was  in  reality 
the  property  of  McKay,  and  that  Halliard  and  Keid  were  his 
agents  to'^make  sale  of  it,  still  it  is  not  apparent  upon  what 
legal  theory  this  present  action  could  be  sustained.  To  sup- 
port this  suit  against  McKay  fraud  must  be  imputable  to  him, 
and  the  case  is  entirely  destitute  of  all  testimony  tending  to 
show  that  he  authorized,  or  was  privy  to  the  ijtterance  of  the 
false  representations  in  question.  On  the  ground  thus  as- 
sumed, then,  the^  case  ytrould  be  that  of  a  sale  made  by 
fraud-doing  agents  in  behalf  of  an  innocent  vendor.  What- 
ever un'certainty  may  at  one  time  have  prevailed  in  regard  to 
the  legal  incidents  of  such  a  position,  such  uncertainty  no 
longer  exists,  and  the  rights  under  the  given  circumstances  of 
both  vendor  and  vendee  have  been  plainly  defined,  and,  as  I 

1  Albany  Savings  Bank  v.  Burdich,  87  N.  Y.  40;  Schwenk  v.  Naylor,  102 
N.  Y.  683 ;  Thome  v.  Prentiss,  83».I11.  99. 
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think,  firmly  settled  by  recent  judicial  decisions.  In  the  light 
of  such  authorities  it  is  clear  that  an  innocent  vendor  cannot 
be  sued  in  tort  for  the  fraud  of  his  agent  in  effecting  a  sale. 
In  such  a  juncture  the  aggrieved  vendee  has  at  law  two,  and 
only  two  remedies ;  the  first  being  a  rescission  of  the  contract 
of  sale  and  a  reclamation  of  the  money  paid  by  him  from  the 
vendors,  or  a  suit  against  the  agent,  founded  on  the  deceit. 
But  in  such  a  posture  of  affairs  a  suit  based  on  the  fraud  will 
not  lie  against  the  innocent  vendor,  on  account  of  the  deceit 
practised  without  his  authority  or  knowledge  by  his  agent. 
If  the  situation  is  such  that  the  vendee  can  make  a  complete 
restitution,  so  as  to  put  the  vendor  in  the  condition  with  re- 
spect to  the  property  sold  that  he  was  in  at  the  time  of  the 
sale,  he  has  the  right  to  rescind  such  contract  of  sale,  and  if 
the  vendor,  on  a  tender  to  that  effect,  refuses  to  return  the 
money  received  in  the  transaction,  a  suit  wiU  lie  for  such 
money,  but  such  refusal  on  the  part  of  the  vendor  will  not 
make  him  a  party  to  the  original  wrong,  so  that  he  can  be 
sued  for  the  deceit.  This  is  the  doctrine  declared  with  much 
clearness  and  force  by  Barons  Bramwell  and  Martin  in  the 
case  of  Udell  v.  Atherton,  7  H.  &  IST.  172,  and  their  views  on 
this  subject  were  concurred  in,  and  the  principle  propounded 
by  them  adopted  and  enforced  by  the  House  of  Lords  in 
Western  Bank  of  Scotland  v.  Addie,  L.  E.  I.  Sc.  App.  146.  In 
this  latter  case  the  action  "was  against  the  bank  for  deceit, 
which  was  alleged  to  consist  in  certain  fraudulent  representa- 
tions, charged  to  have  been  made  on  a  sale  of  stock  to  the 
plaintiff  by  the  directors  of  such  corporation  as  its  agents. 
Lord  Chelmsford,  in  giving  his  vi6ws,  said :  "  The  distinction 
to  be  drawn  from  the  authorities,  and  which  is  sanctioned  by 
sound  principle,  appears  to  be  this :  Where  a  person  has  been 
drawn  into  a  contract  to  purchase  shares  belonging  to  a  com- 
pany, by  fraudulent  misrepresentations  of  the  directors,  and 
suit  is  brought  in  the  name  of  the  company  to. seek  to  enforce 
this  contract,  or  the  person  who  has  been  deceived  institutes  a 
suit  against  the  company  to  rescind  the  contract  on  the  ground 
of  fraud,  the  misrepresentations  are.  imputable  to  the  com- 
pany, and  the  purchaser  cannot  be  held  to  his  contract, 
because  the  company  cannot  retain  any  benefit  which  they 
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have  obtained  through,  the  fraud  of  their  agents.  But  if  the 
person  who  has  been  induced  to  purchase  shares  by  the  fraud 
of  the  directors,  instead  of  seeking  to  set  aside  the  contract,  pre- 
fers to  bring  an  action  for  the  deceit,  such  an  action  cannot  be 
sustained  against  the  company,  but  only  against  the  directors 
personally."  Lord  Cran worth,  in  his  opinion,  puts  himself  on 
the  same  ground,  j,nd  says :  "  A  person  defrauded  by  the  direct- 
ors, if  the  subsequent  acts  and  dealings  of  the  parties  have  been 
such  as  to  leave  him  no  remedy  but  an  action  for  the  fraud, 
must  seek  his  remedy  against  the  directors  personally."  It  is 
obvious  that  the  doctrine  embodied  in  this  decision,  which  is  of 
so  great  weight  as  to  be  almost  entitled  to  stand  as  authoritative 
in  this  court,  if  applied  to  the  present  case,  will  have  the  effect 
of  taking  from  the  plaintiff's  suit,  so  far  as  it  relates  to  Mr. 
McKay,  every  semblance  of  a  foundation.  By  bringing  his 
action  in  its  present  form  the  plaintiff  has  given  up  all  idea  of  a 
rescission  of  the  contract  of  sale,  and  the  consequence  is  that, 
according  to  the  doctrine  of  the  cases  cited,  he  must  connect  his 
last-named  defendant  with  the  fraud  by  which  the  sale  was 
effected,  if  he  would  obtain  a  judgment  against  him.  But  in 
this  he  has  altogether  failed.^ 

This  rule  should  he  made  absolute. 


Eeie  City  Iron  "Woeks  -it  Baebee. 

(106  Pa.  St.  125.  — If  84.) 

Action  of  deceit  by  Barber  &  Co.  against  the  Iron  "Works  to 
recover  damages  -sustained  by  the  partial  destruction  of  plain- 
tiffs' mill  by  the  explosion  of  a  boiler  which  plaintiffs  alleged  had 
been  deceitfully  represented  to  them  by  defendant  as  safe  and 
fit  for  use.  The  alleged  deceit  Avas  practised  if  at  all  by  defend- 
ant's agent  Selden. 

1  Cf.  Jeffrey  v.  Bigelow,  13  Wend.  518;  White  v.  Sawyer,  16  Gray,  586. 
Cause  of  action  for  deceit  against  one  partner  is  not  merged  in  judgment 
on  contract  against  the  firm.     {N.  T.  L.  I.  Co.  v.  Chapman,  118  N.  Y.  288.) 
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Teunkey,  J.  (After  disposing  of  various  assignments  of 
error.)  A  corporation  engaged  in  the  manufacture  of  machiQery 
ought  to  be  responsible  to  purchasers  the  same  as  natural  per- 
sons under  similar  circumstances.  As  it  can  only  speak  or  act 
by  agent,  there  is  stronger  reason  for  holding  it  answerable  for 
the  acts  and  representations  of  the  agent  done  within  the  osten- 
sible scope  of  his  authority  and  while  transacting  the  business 
of  the  principal,  than  where  the  principal  is  a  natural  person. 
However,  the  same  rule  applies  ahke  to  natural  and  artificial 
persons.  The  "  purchaser  can  maintain  an  action  of  deceit  against 
the  innocent  principal,  when  the  fraud  of  the  agent  has  been 
committed  within  the  scope  of  his  authority  and  when  the  prin- 
cipal has  benefited  by  it.  In  this  respect  it  makes  no  difference 
whether  the  principal  be  a  corporation  or  an  individual."  {Ben^ 
jamin  v.  Sales,  vol.  2,  §  708,  3  Eng.,  Ith  Am.  ed.)  "  The  prin- 
cipal is  hable  in  a  civil  suit  to  third  persons  for  the  frauds, 
deceits,  concealm^ts,  misrepresentations,  torts,  neghgences  and 
other  malfeasances  and  misfeasances  of  his  agent  in  the  course 
of  his  employment,  although  the  principal  did  not  authorize, 
justify  or  participate  in,  or  indeed  know  of  such  misconduct,  or 
even  i£  he  forbade  the  acts  or  disapproved  of  them.  This  rule 
of  hability  is  not  based  upon  any  presumed  authority  in  the 
agent  to  do  the  acts,  but  on  the  ground  of  public  policy,  and 
that  it  is  more  reasonable  when  one  of  two  innocent  persons 
must  suffer  from  the  wrongful  acts  of  a  third  person  that  the 
principal  who  has  placed  the  agent  in  the  position  of  trust  and 
confidence  should  suffer,  than  a  stranger."  {Lee  v.  Sandy  Hill, 
40  N.  Y,  442.)  If  a  corporation  be  incapable  of  committino- 
deceit,  the  safety  of  third  persons  with  whom  it  deals  by  agent, 
requires  that  it  be  held  liable  in  the  proper  action  for  the  deceit 
of  its  agent  perpetrated  in  such  dealing.  The  learned  judge 
of  the  Common  Pleas  did  not  err  in  submitting  the  case  as  if 
the  deceit  of  the  defendant's  president  and  general  manager  was 
the  deceit  of  the  defendant.^  ... 

1  (Haskell  v.  Starhird,  152  Mass.  117 ;  Busch  v.  Wilcox,  82  Mich.  336,  accord.) 
In  Wheeler  v.  Baars,  15  So.  584,  at  p.  589,  33  Fla.  696,  the  court  said: 
"  The  proposition  contained  in  the  first  charge  of  the  court,  to  the  effect 
that  'a  principal  is  not  liable  civilly  for  the  frauds  and  deceits  of  his  agent 
committed  in  the  course  of  his  employment,'  was  clearly  erroneous.     It  is 
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SECTION  2.     SLANDER  OF  TITLE. 
DooLiNG  Budget  Pub.  Co. 

(1«  Mass.  258.  — 1887.) 

ToBT,  for  an  alleged  libel,  contained  in  the  following  words : 
"  Probably  never  in  the  history  of  the  Ancient  and  Honorable 
Artillery  Company  was  a  more  unsatisfactory  dinner  served 
than  that  of  Monday  last.     One  would  suppose,  from  the  elab- 

well  settled  that  for  deceit  and  false  representations  made  by  an  agent  in 
the  course  of  his  employment  both  the  agent  and  his  principal  are  civilly 
liable;  and,  so  far  as  the  liability  of  the  principal  is  concerned,  it  makes  no 
difference  whether  he  authorized  or  was  cognizant  of  the  misrepresentation 
and  deceit  of  his  agent  or  not.  (1  Lawson,  Rights,  Rem.  &  Pr.  §§  112,  114, 
and  authorities  cited.)" 

Bhoda  V.  Annis  (75  Me.  17;  46  Am.  R.  354)  was  an  action  to  recover  dam- 
ages for  deceit  in  the  sale  of  a  farm,  the  fraudulent  representations  having 
been  made  by  defendant's  son  acting  as  her  agent.  Danforth,  J.,  delivering 
tlie  unanimous  opinion  of  the  court,  said:  "But  it  is  denied  that  the 
defendant  is  liable  in  this  form  of  action.  It  is  said  that  being  personally 
innocent  of  fraud,  she  cannot  be  convicted  of  that  which  has  been  com- 
mitted by  another  with  no  authority  from  her,  except  that  which  results 
from  his  agency.  This  may  be  true  in  a  criminal  prosecution,  but  not  in  a 
civil  action.  If  she  is  liable,  that  liability  must  be  ascertained  in  the  proper 
form  of  action.  Here  is  no  contract  of  any  kind,  express  or  implied,  be- 
tween the  parties  which  can  afford  any  remedy  for  the  injury  of  which  tlie 
plaintiff  complains.  He  claims  that  a  wrong,  for  which  the  defendant  is 
responsible,  has  been  done  him.  For  that  wrong  he  seeks  a  remedy.  What 
remedy  can  he  have  except  an  action  of  tort  ?  The  counsel  says  two.  He 
may  rescind  the  contract,  and  i-ecover  back  the  consideration  paid,  or,  in 
an  action  for  money  had  and  received,  recover  the  profits  accruing  from  the 
fraud.  But  neither  of  these  may  be  adequate  to  his  injury.  {Strang  v. 
Bradner,  114  U.  S.  551;  City  Bank  v.  Dun,  51  Fed.  160;  58  Fed.  174,  accord.) 
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orate  bill  of  fare,  that  a  sumptuous  dinner  would  be  furnished 
by  the  caterer  Dooling;  but  instead,  a  wretched  dinner  was 
served,  and  in  such  a  way  that  even  hungry  barbarians  might 
justly  object.  The  cigars  were  simply  vile,  and  the  wines  not 
much  better." 

At  the  trial  in  the  Superior  Court,  before  Pitman,  J.,  the 
publication  of  the  words  by  the  defendant  was  admitted. 

The  plaintiff's  counsel,  in  opening  the  case  to  the  jury, 
stated  that  the  plaintiff  was  a  caterer  in  the  city  of  Boston, 
with  a  very  large  business,  and  acted  as  caterer  upon  tlie  occa- 
sion referred  to.  Upon  the  statement  of  the  plaintiff's  coun- 
sel that  he  should  offer  no  evidence  of  special  damage,  the 
judge  ruled,  without  reference  to  any  question  of  privilege 
that  might  be  involved  in  the  case,  that  the  words  set  forth 
were  not  actionable  per  se,  and  that  the  plaintiff  could  not 
maintain  his  action  without  proof  of  special  damage;  and,  the 
plaintiff's  counsel  still  stating  that  he  should  offer  no  evidence 
of  special  damage,  directed  a  verdict  for  the  defendant,  and 
reported  the  case  for  the  determination  of  this  court. 

If  the  ruling  was  correct,  judgment  was  to  be  entered  on 
the  verdict ;  otherwise,  the  case  to  stand  for  a  new  trial. 

O.  B.  Southard  and  B.  Bradford  for  the  plaintiff. 

W.  E.  L.  Billaway  and  II.  E.  Bolles  for  the  defendant. 

C.  Allen,  J.  The  question  is,  whether  the  language  used 
imports  any  personal  reflection  upon  the  plaintiff  in  tiie  con- 
duct of  his  business,  or  whether  it  is  merely  in  disparagement 
of  the  dinner  which  he  provided.  "Words  relating  merel}'^  to  • 
the  quality  of  articles  made,  produced,  furnished  or  sold  by  a 
person,  though  false  and  malicious,  are  not  actionable  without 
special  damage.  For  example,  the  condemnation  of  books, 
paintings  and  other  works  of  art,  music,  architecture,  and 
generally  of  the  product  of  one's  labor,  skill  or  genius,  may  be 
unsparing,  but  it  is  not  actionable  without  the  averment  and 
proof  of  special  damage,  unless  it  goes  further,  and  attacks 
the  individual.  {Gott  v.  Pulsifer,  122  Mass.  235 ;  Swan  v. 
Tappan,  5   Cush.   104;    Tobias  v.  Harland,  4  Wend.   537; 
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Western  Couni/ies  Manure  Co.  v.  Lawes  Chemical  Manure 
Co.,  L.  E.  9  Ex.  218 ;  Young  v.  Macrae,  3  B.  &  S.  264 ;  Ingram 
V.  Lawson,  6  Bing.  JST.  C.  212.)  Disparagement  of  property 
may  involve  an  imputation  on  personal  character  or  conduct, 
and  the  question  may  be  nice,  in  a  particular  case,  whether  or 
not  the  words  extend  so  far  as  to  be  libellous,  as  in  Bignell  v. 
Buzzard,  3  H.  &  N.  217. 

The  old  case  of  Fen  v.  Dixe,  "W.  Jones,  444,  is  much  in 
point.  The  plaintiff  there  was  a  brewer,  and  the  defendant 
spoke  of  his  beer  in  terms  of  disparagement  at  least  as  strong 
as  those  used  by  the  present  defendant  in  respect  to  the  plain- 
tiff's dinner,  wines  and  cigars;  but  the  action  failed  for  want 
of  proof  of  special  damage. 

In  Evans  v.  Harlow,  5  Q.  B.  624,  631,  Lord  Denman,  Ch.  J., 
said:  "A  tradesman  offering  goods  for  sale  exposes  himself  to 
observations  of  this  kind ;  and  it  is  not  by  averring  them  to 
be  'false,  scandalous,  malicious  and  defamatory,'  that  the 
plaintiff  can  found  a  charge  of  libel  upon  them." 

In  the  present  case  there  was  no  libel  on  the  plaintiff,  in  the 
way  of  his  business.  Though  the  language  used  was  some- 
what strong,  it  amounts  only  to  a  condemnation  of  the  dinner 
and  its  accompaniments,  l^o  lack  of  good  faith,  no  violation 
of  agreement,  no  promise  that  the  dinner  should  be  of  a  par- 
ticular quality,  no  habit  of  providing  dinners  which  the  plain- 
tiff knew  to  be  bad,  is  charged,  nor  even  an  excess  of  price 
beyond  what  the  dinner  was  worth  ;  but  the  charge  was,  in 
effect,  simply  that  the  plaintiff,  being  a  caterer,  on  a  single 
occasion  provided  a  very  poor  dinner,  vile  cigars  and  bad 
wines.  Such  a  charge  is  not  actionable,  without  special  dam- 
age.^ 

Judgment  on  the  verdict. 

1  (Wilson  V.  Dubois,  35  Minn.  471 ;  29  N.  W.  68  (1886).)  Slander  of  title 
extends  to  trade-marks.     {McElwee  v.  Blackwell,  94  N.  C.  261.) 

Action  for  slander  of  title  to  land  in  Georgia  may  be  brought  in  New 
York.    (Dodge  y.  Colby,  108  N.  Y.  445.) 
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Hatchaed  v.  Megb. 

(18  Q.  B.  D.  771.  — 1887.) 

Day,  J.  This  is  an  application  to  set  aside  a  nonsuit,  which 
Avas  directed  by  the  Lord  Chief  Justice  on  the  opening  state- 
ment of  counsel,  and  the  question  is  whether  the  nonsuit  Avas 
properly  entered. 

The  statement  of  claim  alleged  that  the  defendants  wrote 
and  published  "  of  and  concerning  the  plaintiff  and  his  said 
trade  as  a  wine-merchant  and  importer  the  following  false  and 
malicious  hbel,  that  is  to  say :  — 

"  '  Caution :  Delmonico  Champagne.  Messrs.  Delbeck  &  Co., 
finding  that  wine  stated  to  be  Delmonico  champagne  is  being 
advertised  for  sale  in  Great  Britain,  hereby  give  notice  that 
such  wine  cannot  be  Avine  it  is  represented  to  be,  as  no  cham- 
pagne shipped  under  that  name  can  be  genuine  unless  it  has 
their  names  on  their  labels.  Messrs.  Delbeck  &  Co.  further 
give  notice  that  if  such  wine  be  shipped  from  Erance  they  will 
take  proceedings  to  stop  such  shipments,  and  such  other  pro- 
ceedings in  England  as  they  may  be  advised,'  thereby  mean- 
ing that  the  plaintiff  had  ho  right  to  use  his  said  registered 
trade-mark  or  brand  for  champagne  imported  or  sold  by  him, 
and  that  in  using  such  trade-mark  or  brand  he  was  acting  fi-aud- 
ulently,  and  endeavoring  to  pass  off  an  inferior  champagne  as 
being  of  the  manufacture  of  Messrs.  Delbeck  &  Co.,  and  that 
the  champagne  imported  and  sold  by  the  plaintiff  was  not  gen- 
uine wine,  and  that  no  person  other  than  the  defendants  had 
the  right  to  use  the  word '  Delmonico '  as  a  trade-mark  or  brand, 
or  part  of  a  trade-mark  or  brand,  of  champagne  in  the  United 
Kingdom." 

The  publication  there  set  out  is  complained  of  as  a  hbel  on 
the  plaintiff  in  relation  to  his  trade.  It  is  substantially  a  warn- 
ing not  to  buy  Delmonico  champagne  because  it  is  not  genuine. 
The  statement  of  claim  alleges  that  the  publication  is  false  and 
malicious ;  that  would  be  a  question  for  the  jury ;  it  is  not  for 
us  to  consider  the  facts  of  the  case ;  we  can  only  look  at  what 
was  opened  by  the  plaintiff's  counsel  and  what  appears  on  the 
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pleadings.  The  imiiiendo  charges  that  the  defendants  intended 
to  convey  the  meaning  that  the  plaintiff  had  no  right  to  use  his 
trade-mark  or  brand,  and  that  the  wine  he  sold  was  not  genu- 
ine. It  may  be  that  the  publication  bears  that  meaning,  and 
that  the  words  used  import  dishonesty.  The  plaintiff  has  died, 
and  the  question  to  be  decided  is  how  much,  if  any  part,  of  the 
cause  of  action  survives.  The  statute  4  Edw.  3,  c.  7,  and  the ' 
course  of  practice,  make  it  clear  that  a  civil  action  for  libel  dies 
with  the  death  of  the  person  libelled.  It  does  not  come  within 
the  spirit,  and  certainly  not  -within  the  letter  of  the  statute. 
There  is,  however,  a  further  question  whether  a  right  of  action 
can  survive  because  injury  to  the  plaintiff's  trade-mark  is  alleged. 
Injury  to  trade  is  constantly  alleged  in  actions  for  libel,  and 
therefore  that  does  not  affect  the  question  of  survivorship.  In 
the  present  case  the  second  part  of  the  statement  of  claim  may 
be  subdivided  into  two  separate  and  distinct  clauns.  The  first 
is  for  ordinary  defamation,  either  independently  of  the  plain- 
tiff's trade,  affecting  his  character  by  charging  him  with  being 
a  dishonest  man,  or  defamation  of  him.  in  his  trade  by  charging 
him  with  being  a  dishonest  \vine  merchant.  That  claim  would 
not  survive,  for  it  is  nothing  more  than  a  claim  in  respect  of  a 
hbel  on  an  individual.  But  this  pubhcation  may  be  construed 
to  mean  that  the  plaintiff  had  no  right  to  use  his  trade-mark. 
This  is  not  properly  a  libel,  but  is  rather  in  the  nature  of  slan-  X, 
der  of  title,  which  is  well  defined  m  Odgers  on  Libel  and  Slan-  «^ 
der,  c.  v.,  p.  137,  ia  the  foUo^ving  passage  :  "  But  whoUy  apart . 
from  these  cases  there  is  a  branch  of  the  law  (generally  kno^vn  by 
the  inappropriate  but  convenient  name — slander  of  title)  which 
permits  an  action  to  be  brought  against  any  one  who  mali- 
ciously decries  the  plaintiff's  goods,  or  some  other  thing  belong- 
ing to  him,  and  thereby  produces  special  damage  to  the  plaintiff. 
This  is  obviously  no  part  of  the  law  of  defamation,  for  the 
plaintiff's  reputation  remains  uninjured  ;.  it  is  really  an  action 
on  the  case  for  maliciously  acting  in  such  a  way  as  to  inflict 
loss  upon  the  plaiatiff.  All  the  preceding  rules  dispensing  with 
proof  of  malice  and  special  damage  are  therefore  wholly  inap- 
plicable to  cases  of  this  kind.  Here,  as  in  all  other  actions  on 
the  case,  there  must  be  et  damnum  eb  injuria.     The  injwria 
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consists  in.  the  unlawful  words  maliciously  spoken,  and- the 
dommum  is  the  consequent  money  loss  to  the  plaintiff. 

It  appears,  therefore,  that  the  first  and  last  parts  of  the  innu- 
endo in  the  present  case  suggest  slander  of  title.  As  appears 
from  the  passage  I  have  read,  an  action  for  slander  of  title  is 
not  an  action  for  libel,  but  is  rather  in  the  nature  of  an  action 
on  the_case_for  maliciously  injuring  a  person  in  respect  of  his 
estate  by  asserting  that  he  has  no  title  to  it.  The  action  differs 
from  an  action  for  hbel  in  this,  that  malice  is  not  implied  from 
the  fact  of  publication,  but  must  be  proved,  and  that  the  falsehood 
of  the  statement  complained  of,  and  the  existence  of  special 
damage,  must  also  be  proved  in  order  to  entitle  the  plaintiff  to 
"recover.  The  question  whether  the  pubhcation  is  false  and 
malicious  is  for  the  jury.  Here,  I  think,  special  damage  is 
alleged  by  the  statement  of  claim,  and  if  the  plaintiff  could 
have  shown  injury  to  the  sale  of  the  wine  which  he  sold  under 
his  trade-mark,  he  would  have  been  entitled  to  recover,  and 
that  is  a  cause  of  action  which  survives. 

For  these  reasons  I  am  of  opinion  that  the  nonsuit  was  right 
so  far  as  it  related  to  the  claim  in  respect  of  a  personal  hbel, 
but  was  wrong  as  to  the  claim  in  respect  of  so  much  of  the 
publication  as  impugned  the  plaintiff's  right  to  sell  under  his 
trade-mark  or  brand. 

There  wiU,  therefore,  be  an  order  for  a  new  trial,  but  it  will 
be  limited  to  this  latter  part  of  the  claim. 

Order  for  a  new  trial. 
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SECTION  3.    3IALICI0US  PROSECUTION. 

SteWAT'lT  v.   Somneboen. 

(OS  U.  8.  1ST.-1S:8.) 

Mr.  Roscoe  ConTding  for  tlio  plaintiffs  in  error. 

Mr.  Philip  Phillips  contra. 

Me.  Justice  Stkong,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  errors  now,assigned  are  exclusively  to  the  charge  given 
by  the  court  to  the  jury-.'  The  instruction  given  was  {inter 
alia)  as  follows :  "  But  if  they  (the  defendants)  had  no  legal 
claim  or  demand  against  the  complainant  (Sonneborn),  then, 
■whether  they  had  probable  cause  or  not,  they  had  no  right  to 
institute  the  proceedings  (in  bankruptcy).  They  cannot  go 
back  and  allege  that,  though  they  had  no  legal  claim  against 
him,  they  thought  they  had ;  in  other  words,  that  they  had 
probable  cause  to  believe  that  they  had  such  a  demand.  Un- 
less they  had  a  debt  they  cannot  allege  probable  cause  for 
proceeding  in  bankruptcy  at  all. 

"  Their  defence  cannot  stand  on  two  probable  causes,  one  on 
top  of  the  other.  .  .  .  As  it  has  been  adjudicated  by  the 
Circuit  Coui't  of  Barbour  County,  and  affirmed  by  the  state 
Supreme  Court,  that  the  defendants  never  had  a  legal  claim 
against  the  plaintiff,  and  therefore  had  no  right  to  institute 
proceedings  in  bankruptcy  against  him,  the  plaintiff  is  entitled 
to  recover  in  this  action  the  damages  he  has  sustained  by  those 
unlawful  proceedings.  The  court  therefore  rules  that  the  de- 
fence in  this  case  cannot  be  sustained  by  proving  that  the 
defendants  had  probable  cause  to  believe  that  the  plaintiff 
had  committed  an  act  of  bankruptcy  ;  but  it  being  shown  by 
judicial  determination  that  they  had  no  legal  claim  or  debt 
against  the  plaintiff,  and  had,  therefore,  no  right  to  institute 
bankruptcy  proceedings,  they  are  liable  for  the  damages  sus- 
tained by  the  plaintiff  thereby,  and  the  only  question  for  the^ 
jury  will  be  the  amount  of  damages,  under  the  circumstances 
25 
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of  the  case.  .  .  .  We  charge  you,  therefore,  that  the  plain- 
tiff is  entitled  to  recover  his  actual  damage,  or  the  loss  he  has 
actually  sustained,  at  all  events."  .  .  .  And  again :  "  The 
actual  damages  sustained  by  the  complainant,  that  you  will 
give  him  a  verdict  for,  at  all  events." 

This  construction,  we  think,  was  erroneous,  and  emphati- 
cally so,  in  view  of  the  facts  which  appeared  in  evidence.  It 
ignores  totally  the  question  whether  the  conduct  of  the  de- 
fendants had  been  attended  by  malice,  though  the  plaintifif's 
declaration  charged  malice,  and  it  denied  all  importance  to  the 
necessary  inquiry,  whether  they  had  probable  cause  for  their 
action.  More  than  this,  it  disregarded  entirely  evidence  of 
facts  which  have  been  determined  to  be  in  law  a  perfect  de- 
fence to  an  action  for  a  malicious  prosecution.  The  jury  were 
positively  instructed  to  return  a  verdict  for  the  plaintiff  inde- 
pendently of  any  consideration  of  malice  in  the  institution  of 
the  bankruptcy  proceedings,  or  want  of  probable  cause  there- 
for. If  the  charge  was  correct,  then  every  man  who  brings 
a  suit  against  another,  with  the  most  firm  and  reasonable 
belief  that  he  has  a  just  claim,  and  a  lawful  right  to  resort  to 
the  courts,  is  responsible  in  damages  for  the  consequences  of 
his  action,  if  he  happens  to  fail  in  his  suit.  His  intentions 
may  have  been  most  honest,  his  purpose  only  to  secure  his 
own,  in  the  only  way  in  which  the  law  permits  it  to  be  se- 
cured ;  he  may  Jiave  had  no  ill-feeling  against  his  supposed 
debtor,  and  may  have  done  nothing  which  the  law  forbids. 
Such  is  not  the  law.  It  is  abundantly  settled  that  no  suit 
can  be  maintained  against  an  unsuccessful  plaintiff  or  prose- 
cutor, unless  it  is  shown  affirmatively  that  he  was  actuated  in 
his  conduct  by  malice,  or  some  improper  or  sinister  motive. 
Malice  is  essential  to  the  maintenance  of  any  such  action,  and 
not  merely  (as  the  Circuit  Court  thought)  to  the  recovery  of 
exemplary  damages.  Notwithstanding  what  has  been  said  in 
some  decisions  of  a  distinction  between  actions  for  criminal 
jprosecutions  and  civil  suits,  both  classes  at  the  present  day 
(require  substantially  the  same  essentials.  Certainly  an  action 
for  instituting  a  civil  suit  requires  not  less  for  its  maintenance 
than  an  action  for  a  malicious  prosecution  of  a  criminal  pro- 
ceeding.    (Nicholson  v.  Coghill,  4  Barn.  &  Cress.  21;  Well  v. 
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Hill,  3  Garr.  &  P.  485;  Burhams  v.  Sanford,  19  Wencl. 
(N".  Y.)  417 ;   Cotton  v.  Huidekoper,  2  Pa.  149.) 

In  Farmer  v.  Darling,  4  Burr.  1791,  one  of  the  earliest  re- 
ported cases,  if  not  the  earliest,  Lord  Mansfield  instructed  the 
jury  that  the  "foundation  of  the  action  Avas  malice,"  and  all  the 
judges  concurred  that  "malice,  either  express  or  implied,  and 
the  want  of  probable  cause,  must  both  concur."  From  17C(; 
to  the  present  day,  such  has  been  constantly  held  to  be  the  law 
both  in  England  and  this  country.  (See  a  multitude  of  cases 
collected  in  Vol.  8,  U.  S.  Digest,  first  series,  942,  pt.  95.)  And 
the  existence  of  malice  is  always  a  question  exclusively  for  the 
jury.  It  must  be  found  by  them,  or  the  action  cannot  be  sus- 
tained. Hence  it  must  always  be  submitted  to  them  to  find 
Avhether  it  existed.  The  court  has  no  right  to  find  it,  nor  to 
instruct  the  jury  that  they  may  return  a  verdict  for  the  plain- 
tiff without  it.  Even  the  inference  of  malice  from  the  want 
of  probable  cause  is  one  which  the  jury  alone  can  draw. 
{Wheeler  v.  JVeshit  et  al.,  24  How.  545;  Newell  v.  Downs,  8 
Blackf.  (Ind.)  523 ;  Johnson  v.  Chambers,  10  Ired.  (N.  C.)  L. 
287 ;  Voorhees  v.  Leonard,  1  K  Y.  Sup.  Ct.  148  ;  Schofield  v. 
Ferrers,  47  Pa.  St.  194.)  In  Mitchell  v.  Jenkins,  5  Barn.  & 
Adol.  588,  Lord  Denman  said  :  "  I  have  always  understood  the 
question  of  reasonable  or  probable  cause  on  the  facts  found  to 
be  a  question  for  the  opinion  of  the  court,  and  malice  to  be 
altogether  a  question  for  the  jury."  He  added,  that  inasmuch 
as  in  that  case  the  question  of  malice  had  been  wholly  withdrawn 
from  the  jury  there  ought  to  be  a  new  trial.  In  the  case  we 
have  in  hand,  the  question  was  withheld  from  the  jury,  and 
nothing  was  submitted  to  them  but  an  estimate  of  damages. 

There  was  also  error  in  the  charge,  in  so  far  as  it  took  away 
from  the  defendants  the  protection  of  probable  cause  for  their 
instituting  the  proceedings  in  bankruptcy.  The  court  ruled 
that  the  defence  could  not  be  sustained  by  proving  tliey  had 
probable  cause  for  believing  the  plaintiff  had  committed  an 
act  of  bankruptcy,  because,  after  the  proceedings  had  been 
commenced,  it  was  established  by  a  verdict  and  a  judgment 
thereon  that  the  plaintiff  vs^as  not  indebted  to  them,  and  con- 
sequently that  they  had  no  right  to  institute  bankruptcy  pro- 
ceedings against  him.    It  was  further  charged  that  "if  they 
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had  no  legal  claim  or  demand  against  the  plaintiff,  then  whether 
they  had  probable  cause  or  not,  they  had  no  right  to  institute 
the  proceedings.  They  cannot  go  back  and  allege  that  though 
they  had  not  a  legal  claim  or  debt  against  him,  they  thought 
they  had  or  that  they  had  probable  caus^  to  believe  they  had 
such  a  demand.  Unless  they  had  a  debt  they  cannot  allege 
probable  cause  for  proceeding  in  bankruptcy  at  all."  To  this 
Ave  cannot  assent.  The  existence  of  a  want  of  probable  cause 
is,  as  we  have  seen,  essential  to  every  suit  for  a  malicious  prose- 
cution. Both  that  and  malice  must  concur.  Malice,  it  is  ad- 
mitted, may  be  inferred  by  the  jury  from  want  of  probable 
cause,  but  the  want  of  that  cannot  be  inferred  from  any  degree 
of  even  express  malice.  {Sutton  v.  Johnstone,  1  T.  R.  493 ; 
Murray  v.  Long,  1  Wend.  (N.  Y.)  140 ;  Wood  v.  Weir  c&  Sayre, 
5  B.  Mon.  (Ky.)  544.)  It  is  true  that  what  amounts  to  prob- 
able cause  is  a  question  of  law  in  a  very  important  sense.  In 
the  celebrated  case  of  Sutton  v.  Johnstone,  the  rule  was  thus 
laid  down  :  "  The  question  of  probable  cause  is  a  mixed  question 
of  law  and  of  fact.  Whether  the  circumstances  alleged  to  show 
it  probable  are  true,  and  existed,  is  a  matter  of  fact;  but 
whether,  supposing  them  to  be  true,  they  amount  to  a  probable 
cause,  is  a  question  of  law."  This  is  the  doctrine  generally 
adopted.  {MoCormich  v.  Sisson,  7  Cow.  (N.  Y.)  715 ;  Besson 
V.  Southard,  10  N.  Y.  236.) 

It  is,  therefore,  generally  tlie  duty  of  the  court,  when  evidence 
has  been  given  to  prove  or  disprove  the  existence  of  probable 
cause,  to  submit  to  the  jury  its  credibility,  and  what  facts  it 
proves,  with  instructions  that  the  facts  found  amount  to  proof 
of  probable  cause,  or  that  they  do  not.  {Taylor  v.  Williams,  2 
Barn.  &  Adol.  845.)  There  may  be,  and  there  doubtless  are, 
some  seeming  objections  to  this  rule,  growing  out  of  the  nature 
jpf  the  evidence,  as  Avhen  the  question  of  the  defendants'  belief 
of  the  facts  relied  upon  to  prove  want  of  probable  cause  is  in- 
volved. What  their  belief  was  is  always  a  question  for  the 
jury. 

The  Circuit  Court  thought  in  the  present  case,  and  so  charged, 
that  the  fact  that  after  the  institution  of  the  bankruptcy  pro- 
ceedings a  judgment  was  given  in  the  Barbour  Circuit  Court 
against  the  defendants,  thus  determining  that  the  plaintiff  was 
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not  indebted  to  them,  precluded  them  from  setting  up  that  they 
had  probable  cause  for  their  action.  That  was  giving  undue 
effect  to  the  judgment.  The  conduct  of  the  defendants  is  to  be 
weighed  in  view  of  what  appeared  to  them  when  they  filed 
their  petition  in  the  bankrupt  court,  —  not  in  the  light  of  sub- 
sequently appearing  facts.  Had  they  reasonable  cause  for  their 
action  when  they  took  it  ?  Not  what  the  actual  fact  was,  but 
what  they  had  reason  to  believe  it  was.  {Faris  v.  Starke,  3 
B.  Mon.  (Ky.)  4,  6;  Bauhtonv.  Jackson,!  Sneed  (Tenn.)  128.) 

In  every  case  of  an  action  for  a  malicious  prosecution  or 
suit,  it  must  be  averred  and  proved  that  the  proceeding  insti- 
tuted against  the  plaintiff  has  failed,  but  its  failure  has  never 
been  held  to  be  evidence  of  either  malice  or  want  of  probable 
cause  for  its  institution ;  much  less  that  it  is  conclusive  of  those 
things.  {Cloon  v.  Gen'y,  13  Gray  (Mass.)  201 ;  1  Hilliard, 
Torts,  and  cases  there  collected.)  The  final  judgment  in  the 
Circuit  Court  of  Barbour  County  did  not,  therefore,  justify  the 
court  in  charging  either  that  there  was  no  probable  cause  for 
the  bankruptcy  proceedings,  or  that  the  presence  or  absence 
of  such  cause  was  immaterial.  If  when  they  tiled  their  peti- 
tion to  have  the  plaintiff  declared  a  bankrupt,  the  defendants 
believed,  and  had  reasonable  cause  to  believe,  that  the  plain- 
tiff was  indebted  to  them  for  the  goods  sold  to  E.  Leipzeiger 
&  Co.  in  1867,  and  had  reasonable  cause  to  believe  that  he 
had  committed  an  act  of  bankruptcy,  there  was  probable  cause 
for  their  action,  and  the  plaintiff  was  not  entitled  to  recover. 
That  they  had  reasonable  cause  to  believe  an  act  of  bankruptcy 
had  been  committed  must  be  conceded  in  view  of  the  manner 
in  which  the  judgment  of  Jonas  Sonneborn  against  him  had 
been  obtained  on  the  12th  of  June,  1873,  and  in  view  of  the 
decision  of  this  court  in  Buchanan  v.  Smith,  10  Wall.  277. 
If,  therefore,  they  had  an  honest  and  reasonable  conviction 
that  the  plaintiff  was  their  debtor,  that  he  was  liable  to  them 
for  the  bills  of  goods  sold  by  them  in  1867  to  Leipzeiger  &  Co., 
they  had  probable  cause  for  instituting  the  proceedings  in 
bankruptcy,  and  their  defence  was  complete.  The  jury  should 
have  been  so  instructed. 

We  think,  also,  there  was  error  in  refusing  to  charge  the 
jury  as  requested  in  the  defendants'  first  point,  which  was  as 
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follows :  "  If  the  jury  believe,  from  all  the  evidence,  that 
A.  T.  Stewart  &  Co.  acted  on  the  advice  of  counsel  in  prose- 
cutinff  their  claim  against  Sonneborn  in  the  Circuit  Court  of 
Barbour  County,  and  upon  such  advice  had  an  honest  belief  in 
the  validity  of  their  debt,  and  their  right  to  recover  in  said 
action ;  and  in  the  institution  of  the  bankruptcy  proceedings 
acted  likewise  on  the  advice  of  counsel,  and  under  an  honest 
belief  that  they  were  taking  and  using  only  such  remedies  as 
the  law  provided  for  the  collection  of  what  they  believed  to  be 
a  honafide  debt,  they  having  first  given  a  full  statement  of  the 
facts  of  the  case  to  counsel,  —  then  there  was  not  such  malice 
in  the  wrongful  use  of  legal  process  by  them  as  will  entitle 
the  plaintiff  to  recover  in  this  form  of  action."  This  the  court 
refused  to  affirm,  "  except  as  contained  and  qualified  in  the 
preceding  charge."  An  examination  of  the  charge,  however, 
reveals  that  the  instruction  was  not  contained  in  it,  nor  alluded 
to.  The  defendants,  we  think,  had  a  right  to  have  it  affirmed 
as  presented.  There  was  enough  in  the  evidence  to  justify  its 
presentation.  It  Avas  proved  that,  before  they  commenced 
their  suit  in  the  Circuit  Court  of  Barbour  County,  the  defend- 
ants were  advised  by  an  eminent  lawyer  of  Alabama,  of 
twenty-five  years'  standing  in  the  profession,  respecting  their 
legal  right  to  recover  the  debt  from  the  plaintiff,  that,  in  his 
opinion,  the  plaintiff  was  liable  therefor.  It  was  further  tes- 
tified that  the  same  lawyer  advised  them  that,  in  his  opinion, 
the  plaintiff  had  rendered  himself  liable  to  involuntary  bank- 
ruptcy proceedings  by  suffering  his  brother's  judgment  to  go 
against  him  by  default,  and  by  advertising  his  entire  stock  of 
goods  at  and  below  New  York  cost.  It  was  not  until  after 
this  advice  had  been  given  that  the  petition  in  bankruptcy  was 
prepared  and  filed. 

That  the  facts  stated  in  the  point  proposed,  if  believed  by 
the  jury,  were  a  perfect  defence  to  the  action ;  that  they  con- 
stituted in  law  a  probable  cause,  and  being  such,  that  malice 
alone,  if  there  was  such,  was  insufficient  to  entitle  the  plaintiff 
to  recover,  is,  in  view  of  the  decisions,  beyond  doubt.  (Snow 
V.  Allen,  1  Stark.  502;  Ravenga  v.  Mackintosh,  2  Barn.  & 
Cress.  693 ;  Walter  v.  Sample,  25  Pa.  St.  275 ;  Cooper  v. 
Vtterhach,  2,1  Md.  282;  Omstead  v.  Fartridge,16  Gray  (Mass.) 
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381.)  These  cases,  and  many  others  that  might  be  cited,  show 
that  if  the  defendants  in  such  a  case  as  this  acted  iona  fide, 
upon  legal  advice,  their  defence  is  perfect. 

***** 

Judgment  of  the  Circuit  Court  reversed.^ 

Beadlet,  J.,  dissented  on  the  ground  that  being  a  creditor 
is  a  condition  precedent  to  the  right  to  institute  proceedings  in 
bankruptcy. 


ZlNN  V.    ElOE. 
(154Maas.  1.  — 1891.) 


The  present  defendant,  in  a  contract  action  against  the  pres- 
ent plaintiff  to  recover  $4,522.45,  laid  his  damages  in  his  writ 
at  $40^000,  and  levied  several  attachments  on  real  property  of 
great  value  and  on  stock  vrorth  $100,000.  In  this  suit  plaintiff 
sought  to  recover  damages  for  such  malicious  levies  of  excess- 
ive attachments,  but  vras  nonsuited  on  the  ground  that  the 
prior  action  had  not  been  terminated,  and  excepts. 

W.  Allen,  J.  It  is  not  contended  that  the  facts  alleged  in 
the  declaration,  and  offered  to  be  proved  at  the  trial,  are  not 
sufficient  to  sustain  an  action  by  the  plaintiff  against  the  defend- 
ant. T^e_defendaBt^  contention  is  that  the^ction.is  prema- 
turely brought  ;  that  it  is^n  action  for  mahcious  prosecution, 
and  subject  to  the  rule  that  a  suit  for  mahcious  prosecution 
cannot  be  maintained  until  the  prosecution  has  terminated  in 
favor  of  the  plaintiff.    But  the  rule  apphes  only  to  suits  for 

1  Judgment  in  a  former  action,  unless  obtained  by  fraud,  is  evidence  of 
probable  cause,  although  reversed  on  appeal.  (Crescent  C.  L.  S.  Co.  v.  Butch- 
ers' Union,  120  U.  S.  141 ;  Adams  v.  Bicknell,  25  N.  E.  S04  (Ind.  1890).)  What 
is  such  a  termination  of  former  action  as  will  maintain  this  action  ?  {Cardival 
V.  Smith,  109  Mass.  158;  Hijde  v.  Greuch,  62  Md.  5T7.) 

The  action  is  maintainable  against  a  corporation;  (Copley  v.  G.  &  li.  S.  M. 
Co.,  2  Woods,  494;  28  Myers,  Fed.  Dec.  p.  337;  lieed  v.  Home  S.  Bk.,  130 
Mass.  443;)  and  for  the  malicious  prosecution  of  civil  suits,  (Smith  v.  Sur- 
roios,  106  Mo.  94,  16  S.  W.  881 ;  but  see  Cooley  on  Torts,  2d  ed.  217.) 
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maliciously  instituting  gToundless  prosecutions,  and  does  not 
apply  to  the  injurious  and  malicious  use  of  process  in  proceed- 
ings which  were  commenced  with  probable  cause.  The  latter, 
being  for  the  mahcious  use  of  legal  process  by  acts  authorized 
by  its  terms,  may  be  called  "  actions  for  mahcious  prosecution," 
to  distinguish  them  from  actions  for  the  abuse  of  process  bj"^ 
doing  under  color  of  legal  process  acts  not  authorized  by  it ; 
but  there  is  no  rule  of  law  that  in  such  an  action  the  termina- 
tion of  any  former  suit  must  be  shown.  The  rule  is  founded 
on  the  necessity  of  proving  that  a  prosecution  which  itself  puts 
in  issue  the  truth  of  the  charge  on  which  it  is  founded  is  with- 
out probable  cause.  A  defendant  in  such  an  action  cannot 
bring  another  action  to  try  the  issue  tendered  him  in  the  first 
while  that  issue  is  pending.  The  rule  is,  by  its  terms  and 
nature,  hmited  to  a  prosecution  to  establish  a  charge  or  cause 
of  action,  and  cannot  include  an  ex  jpa/rte  use  of  process  inci- 
dental and  coEateral  to  such  a  prosecution,  and  in  defence  to 
which  falsity  of  the  charge  cannot  be  shown.'-  ■  (Panrker  v.  Lang- 
ly,\^  Mod.  209;  FortmanY.  Rottier,  '^  Ohio  St.  548;  Bumj) 
V.  Betts,  19  Wend.  421 ;  BarneU  v.  Reed,  51  Pa.  St.  190 ;  Jen- 
ings  V.  Florence,  2  C.  B.  (N.  S.)  467 ;  Churchill  v.  Siggers, 
3  El.  &  Bl.  929  ;  Wentworth  v.  Bullen,  9  Barn.  &  C.  840 ;  Wood 
V.  Graves,  144  Mass.  365  ;  Everett  v.  Henderson,  146  Mass.  89  ; 
Samage  v.  Brewer,  16  Pick.  453  ;  Bicknell  v.  Dorian,  Id.  478.) 
In  the  case  at  bar  the  grievance  of  the  plaintiff  is  not  that  the 
defendant  mahciously  commenced  a  groundless  suit.  He  admits 
that  the  plaintiff  had  a  good  cause  of  action,  and  that  there  is 
no  defence  to  the  suit,  and  that  its  termination  cannot  be  in  his 
favor.  JSTor  is  his  grievance  that  the  defendant  abused  the 
process  in  the  former  suit,  and,  under  color  of  it,  did  things  not 
authorized  by  its  terms.  His  grievance  is  that  the  defendant, 
having  a  just  cause  of  action,  and  a  legal  suit  against  this 
plaintiff,  made  an  excessive  attachment  of  property,  which  he 
knew  was  not  needed  for  the  secm'ity  of  his  debt,  not  for  the 
purpose  of  securing  his  debt,  but  for  the  purpose  of  iajuring 
the  plaintiff.  If  the  plaintiff  has  any  right  of  action,  which 
is  not  controverted,  it  is  idle  to  say  that  he  must  wait  until  the 
former  action  has  terminated  in  his  favor. 

The  defendant  contends  that  the  amount  of  the  debt  must 
be  fixed  by  the  determination  of  the  former  suit,  and  that  it 
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cannot  be  shown  in  this  suit.  "We  know  of  no  authority  or 
reason  for  this.  The  amount  of  the  debt  cannot  exceed  the 
amount  declared  for  in  the  suit,  and  that  is  admitted  to  be  due, 
so  far  certainly  as  affects  this  suit.  Beyond  that  there  is  no 
question  in  the  former  suit,  and  no  issue,  and  the  proceedings 
complained  of  were  ex  pa/rte,  and  they  were  terminated  by  the 
reduction  of  the  attachment.  It  is  argued  that  the  plaintiff  in 
that  suit  may  amend  his  declaration,  and  introduce  a  new  cause 
of  action.  That  case,  as  stated  by  the  plaintiff  himself,  does 
not  present  any  issue  involved  in  the  case  at  bar,  and  the  possi- 
bility that  a  new  cause  of  action  may  be  added,  if  it  existed, 
would  not  be  sufficient  to  show  that  the  issues  presented  in  this 
case  are  pending  in  that,  or  to  bring  it  within  the  terms  or 
reason  of  the  rule  that  the  liability  of  this  plaintiff  to  such 
possible  cause  of   action  can  be  tried  only  in  that  action. 

Exceptions  sustai/ned. 


^^^ 


SECTION  4.     CONSPIRACY. 
Place  v.  Minstee. 

(65  N.  r.  89.— 1876.) 

Amasa  J.  Parher  and  Geo.  M.  Curtis  for  the  appellant. 

Samhuel  Rand  for  the  respondent. 

DwiGHT,  C.  The  defendants  urge  that  the  judge  at  the  trial 
should  have  nonsuited  the  plaintiff  on  the  ground  that  there 
Avas  no  e^adence  to  go  to  the  jury  to  substantiate  the  charge 
made  in  the  complaint.  They  urge  this  on  two  grounds.  One 
is,  that  if  the  testimony  of  the  plaintiff's  witnesses  were  whoUy 
credible,  there  is  a  clear  departure  in  the  testimony  from  the 
complaint,  so  that  it  is  "  improved  in  its  entire  scope  and  mean- 
ing." The  other  is,  that  the  plaintiff's  case  rests  on  the  testi- 
mony of  an  accomphce  in  the  fraud,  James  Sherlock.  And 
that  he  has  so  contradicted  himself  and  was  so  influenced  by 
fear  of  the  hope  of  reward  that  his  statements  should  not 
have  been  taken  into  account,  but  that  the  court  should  have 
rejected  them  as  a  matter  of  law.     The  first  of  these  objections 
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to  the  plaintiff's  recovery  requires  an  examination,  to  some 
extent,  of  the  testimony.     .     .     . 

The  testimony,  assuming  for  the  moment  that  full  credit 
should  be  given  to  it,  discloses  that  the  defendants  L.  Min- 
ster and  Kohn  did  not  specifically  direct  the  goods  to  be  pur- 
chased in  L.  Minster's  name.  The  plaintiff's  own  testimony 
is,  that  Sherlock  told  him  that  he  had  got  orders  from  L.  Min- 
ster (in  whose  name  L.  Minster  and  Kohn  were  doing  busi- 
ness). He  packed  the  goods  by  Sherlock's  direction,  and 
shipped  them  to  L.  Minster.  The  first  order  was  sent  20th 
June,  1865,  to  the  value  of  $2814:,  together  with  samples 
worth  seventy  dollars.  On  July  7th,  Sherlock  told  the 
plaintiff  that  he  was  going  to  New  York  and  wished  more 
samples.  He  then  said  that  he  had  another  order  for  an- 
other lot  of  gloves,  and  they  were  directed  and  shipped  as 
before  to  the  amount  of  $2279,  together  with  samples  worth 
seventy-eight  dollars.  Other  shipments  were  made  on  sim- 
ilar orders,  down  to  the  4tli  or  5th  of  August.  On  the  last 
of  these  days,  he  being  in  New  York,  received  from  Sher- 
lock a  check,  signed  L.  Minster,  for  $1200.  Shortly  after  Au- 
gust 11,  1865,  the  plaintiff  saw  L.  Minster  at  his  store,  and 
asked  him  if  he  had  paid  Sherlock  for  the  goods  they  had  had 
of  himself.  Minster  denied  that  they  had  bought  any  goods 
of  the  plaintiff,  and  said  that  they  did  not  owe  Sherlock 
anything. 

On  cross-examination  the  plaintiff  testified  that  while  he 
was  in  New  York  looking  after  the  payment  of  his  bill,  he 
saw  Minster  in  his  store,  but  had  no  conversation  with  him 
about  the  goods,  although  he  had  then  sent  more  than  half  of 
them.  As  far  as  is  shown,  not  a  word  passed  between  him 
and  the  defendants  as  to  their  connection  with  the  transac- 
tion, though  the  opportunities  for  such  inquiry  were  at  hand, 
and  the  sales  were  large  enough  to  have  attracted  a  seller's 
attention  to  their  prompt  adjustment,  and  payment  by  Sher- 
lock was  but  partial  and  dilatory.  It  is  true  that  the  plaintiff 
testifies  that  bills  were  originally  made  out  in  L.  Minster's 
name.  These  were,  however,  subsequently  surrendered  to  Sher- 
lock, on  his  representation  that  Minster  would  not  pay  unless 
bills  were  made  out  in  Sherlock's  name.    This  was  done  ac- 
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cordingly,  although  it  is  charged  by  the  plaintiff  that  this  was 
a  part  of  the  fraudulent  conspiracy  to  obtain  his  goods  without 
payment. 

Without  further  detail  of  the  testimony  in .  this  branch  of 
the  case,  1  think  it  clear  that  there  was  no  specific  understand- 
ing that  the  goods  should  be  sold  to  L.  Minster,  as  charged 
in  the  complaint.  The  most  that  can  be  said  is,  that  there  was 
an  ambiguity  of  expression  in  the  language  of  Sherlock,  and 
that  the  plaintiff  may  have  supposed  that  there  was  an  order 
on  the  part  of  Minster  for  the  goods,  though  there  was  no 
direct  statement  that  the  goods  were  sold  to  him.  All  that 
was  proved  with  any  distinctness  was  that  there  was  a  con- 
spiracy between  Sherlock  and  L.  Minster  and  Kohn,  that  the 
goods  should  be  sold  to  Sherlock,  and  that  he  should  go  througli 
the  form  of  selling  them  to  Minster  &  Kohn ;  that  Sherlock 
should  then  abscond  from  the  countr^^  and  conceal  himself  in 
such  a  way  that  no  testimony  from  him  would  be  available, 
and  that  Minster  &  Kohn  would  then  be  able  to  represent 
that  they  bought  the  goods  from  Sherlock,  and  were  in  no 
respect  liable  to  the  plaintiff.  Such  a  fraud  would  differ  from 
the  one  charged  in  the  complaint,  in  the  fact  tliat  in  that  the 
conspiracy  was  alleged  to  be  to  sell  to  L.  Minster,  who  was 
no  member  of  the  firm  of  Minster  &  Kohn,  and  who  might 
deny  the  sale,  while,  as  proved,  Sherlock  was  to  be  the  pur- 
chaser, and  a  subordinate  contract  was  to  be  entered  into  as 
between  him  and  the  defendants. 

That  such  a  combination  as  this  proved  would  amount  to  a 
conspiracy  in  law  is  deducible  from  the  authorities.  The 
essence  of  a  conspiracy,  so  far  as  it  justifies  a  civil  action  for 
damages,  is  a  concert  or  combination  to  defraud  or  to  cause 
other  injury  to  person  or  property,  which  actually  results  in 
damage  to  the  person  injured  or  defrauded.  All  the  necessary 
elements  are  present,  according  to  the  case  made  by  the 
plaintiff.  {Page  v.  Parker,  43  IST.  H.  363  ;  Wiggins  v.  Leonard, 
9  Iowa,  195;  Whitman  v.  Spencer,  2  R.  I.  124;  Walsham  v. 
Stainton,  33  Law  J.  Ch.  68.) 

The  act  charged  to  result  in  a  conspiracy  may,  in  one  aspect 
of  the  case,  be  innocent ;  in  another  it  may  be  fraudulent.  It 
will  be  necessary  to  consider  the  intent  with  which  the  act 
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was  done,  sothat  the  question  will  be  peculiarly  for  the  con- 
sideration of  the  jury.  In  Whitman  v.  Spencer,  supra,  a  New 
York  merchant  purchased  goods  from  a  dealer  in  Providence, 
Rhode  Island,  to  the  amount  of  $6000,  upon  credit,  and 
assigned  them,  without  consideration,  by  a  clear  bill  of  sale, 
and  the  assignee  removed  the  goods  to  Providence,  where  they 
would  be  free  from  attachment,  and  sold  them  there,  saying 
that  he  intended  to  pay  the  creditors  of  the  New  York  mer- 
chant, whose  claims  he  had  guaranteed,  at  the  same  time  refus- 
ing to  give  a  list  of  the  creditors,  such  list  being  also  refused 
by  the  vendor.  It  was  held  under  this  state  of  facts  that  the 
question  whether  there  was  a  conspiracy  or  not  depended 
solely  on  the  intent.  If  the  goods  were  taken  to  Providence 
with  the  hona  fide  intent  to  sell  them  for  the  benefit  of  the 
creditors,  there  was  no  conspiracy.  On  the  other  hand,  if 
there  was  an  intent  to  secrete  them,  a  conspiracy  existed.  The 
whole  matter  accordingly,  it  was  considered,  must  go  to  the 
jury.  In  the  case  at  bar,  if  Sherlock  and  the  defendants  con- 
trived a  plan  whereby  Sherlock  was  to  get  the  title  to  the 
goods  and  then  go  through  the  form  of  sale  to  the  defendants, 
and  he  was  to  abscond,  so  that  the  true  history  of  the  trans- 
action could  not  be  traced,  and  the  defendants  could  get  tLe 
goods  without  paying  for  them,  the  conspiracy  would  clearly 
be  established.  This  would  be  so,  though  Sherlock  was  the 
only  active  participator  in  the  fraudulent  statements,  and  the 
defendants  were  wholly  passive  and  silent  as  between  them- 
selves and  the  plaintiff.  {Page  v.  Parker,  supra.)  It  would 
seem  to  be  a  fraudulent  conspiracy,  even  though  Sherlock 
made  no  affirmative  false  statement  to  the  plaintiff,  but  simply 
bought  the  goods  with  a  preconceived  design,  as  between  him- 
self and  the  defendants,  not  to  pay  for  them,  and  to  put  out  of 
the  way  all  accessible  evidence  of  their  wrongful  act.  Such 
a  fraudulent  concealment  of  the  true  nature  of  a  dealing, 
which  on  its  face  appears  to  be  an  ordinary  sale,  would  be  a 
fraud  of  a  deep  dye.  Designing  men  cannot  be  allowed  to 
put  forth  a  supple  tool  to  do  their  bidding,  knowingly  take 
the  profits  of  a  concocted  wrong,  remain  silent,  and  go  un- 
whipped  of  justice.  The  action  for  conspiracy  is  devised  for  just 
such  cases.    It  reaches  the  silent  partners  in  the  transaction,  and 


CH.  Yin.  §  4]  PLACE  v.   MINSTEE.  397 

causes  them  to  disgorge  the  profits  of  their  hidden  guilt.  It 
is,  thus,  a  highly  remedial  action,  and  in  no  respects  to  be  dis- 
couraged, when  resorted  to  in  cases  which  fairly  admit  of  its 
application.  If  the  testimony  in  this  cause  most  favorable  to 
the  plaintiff  is  true,  the  present  is  emphatically  one  of  those 
cases  to  which  the  law  should  be  applied  with  an  unsparing 
hand,  as  the  more  active  agent  was  plainly  weak  and  vacillat- 
ing and  only  upheld  by  the  strong  will  and  fortifying  purpose 
of  men  of  bolder  design  and  firmer  nerve. 

The  correctness  of  these  views  is  distinctly  sustained  by  the 
judgment  in  Moore  v.  Tracy,  7  "Wendell,  229.  In  that  case 
Tracy  brought  an  action  on  the  case  for  a  conspiracy  against 
W.  and  A.  Moore,  charging  them  with  enteirng  into  a  fraudu- 
lent combination  with  one  J.  Yan  Yalkenburgh  to  the  follow- 
ing effect :  Yan  Yalkenburgh  was  to  buy  and  obtain  of  the 
plaintiff  various  goods  under  the  pretence  of  a  fair  and  hona 
fide  purchase,  but  not  intending  to  pay  for  the  same,  and  the 
goods  so  obtained  were  to  be  delivered  into  the  possession  of 
the  defendants ;  Yan  Yalkenburgh  should  then  declare  him- 
self insolvent,  and  obtain  a  discharge  under  the  insolv^ent  act, 
and  thereby  defeat  the  collection  of  the  plaintiff's  demand. 
It  was  further  charged  that  in  pursuance  of  such  conspiracy, 
Yan  Yalkenburgh,  under  the  pretence  of  a  fair  and  honest 
purchase,  obtained  from  the  plaintiff  certain  articles  of  prop- 
erty, which  were  delivered  to  the  defendants,  or  one  of  them, 
and  by  them  disposed  of  to  their  own  use.  The  facts  alleged 
in  the  complaint  having  been  proved  at  the  trial,  mainly  by 
the  testimony  of  the  co-conspirator,  Yan  Yalkenburgh,  the 
court,  on  appeal,  held  that  the  complaint  disclosed  a  good 
cause  of  action,  and  affirmed  a  judgment  rendered  against  the 
Moores.  Pasley  v.  Freeman,  3  Term  R.  56,  \vas  among  other 
cases  relied  on.  It  was  said  :  "  In  the  case  at  bar  the  defend- 
ants reaped  all  the  fruits  of  the  fraud,  but  had  no  personal 
communication  with  the  plaintiff.  The  declaration  does  not 
charge  them  with  doing  any  act  to  induce  the  plaintiff  to  sell 
his  goods  to  Yan  Yalkenburgh,  but  he  must  be  considered 
their  agent,  and  his  false  and  fraudulent  representations  (that 
he  intended  to  and  would  pay  for  the  goods,  when  it  had  pre- 
viously been  determined  between  him  and  the  defendants  that 


3ii8  CONSPIRACY.  [bk.  ii. 

he  should  immediately  put  them  into  the  hands  of  the  defend- 
ants and  take  the  benefit  of  the  insolvent  act)  must  be  consid- 
ered the  acts  and  declarations  of  the  defendants  themselves." 
(P.  235.) 

The  parallel  beween  the  case  just  cited  and  that  before  the 
court  is  very  close.  In  the  present  case  there  was  no  direct 
act  between  Minster  and  Kohn  and  the  plaintiff.  All'  the  in- 
ducement to  sell  came  from  Sherlock.  Yet  if  the  testimony 
is  true,  those  persons  reaped  the  benefit  of  the  fraud,  and  com- 
bined with  him  to  commit  it.  His  act  must  be  deemed  to  be 
their  act,  and  if  the  case  of  Moore  v.  Tracy  is  to  be  followed, 
they  must  respond  to  the  plaintiff. 

Assuming,  then,  that  the  testimony  as  actually  given  in, 
established  a  case  of  fraudulent  conspiracy,  did  it  differ  so 
much  from  that  alleged  in  the  complaint  that  the  variance  is 
fatal  under  our  practice  ?  It  seems  to  me  that  this  difference 
does  not  present  a  case  where  the  cause  of  action  is  "  unproved 
in  its  entire  scope  and  meaning,"  within,  the  construction  of 
the  Code.-  (Sec.  171.)  It  is  rather  a  variation  of  detail,  or  in 
the  mode  in  which  the  fraud  is  carried  into  effect.  The  ele- 
ments of  fraud  are  present  under  either  aspect  of  the  case ; 
there  is  a  false  representation,  fraudulent  intent,  a  precon- 
ceived design  not  to  pay  for  the  goods,  a  material  statement 
and  a  reliance  by  the  plaintiff  upon  it,  and  consequent  injury 
to  him  in  parting  with  his  property.  There  is,  undoubtedly, 
a  variance,  but  no  absolute  departure  from  the  original  theory 
of  the  case.  It  will  not  be  expedient  to  hold  to  a  rule  so 
rigorous  as  that  for  which  the  defendants  contend,  in  cases  of 
alleged  fraud  involving  a  conspiracy.  The  evidence  is  all  in 
the  breasts  of  the  alleged  conspirators.  The  plaintiff  is  grop- 
ing in  the  dark.  He  obtains  an  imperfect  version  of  the  facts, 
sufficiently  distinct,  however,  to  torture  one  of  the  conspira- 
tors, ultimately  to  divulge  -them  in  full.  These  are  drawn 
forth  slowly  and  imperfectly,  with  attempts  at  concealment  or 
with  actual  prevarication.  He  finally  became  so  completely 
entangled  in  the  meshes  of  a  net  of  his  own  devising,  that  he 
finds  but  one  way  out.  He  cuts  the  cords  and  sets  himself 
free.  For  the  first  time  he  tells  a  straightforward  story,  dif- 
fering from  the  partial  account  on  which  the  plaintiff  framed 
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his  complaint.  If  all  the  elements  of  fraud  are  found  in  the 
case  as  proved,  shall  the  complaint  be  dismissed,  and  the  plain- 
tiff be  required  to  commence  a  new  action  ?  I  think  not.  If 
the  defendants  feel  themselves  aggrieved  they  may  make  an 
affidavit  under  section  169  of  the  Code,  showing  that  they  have 
been  misled  to  their  prejudice ;  whereupon  the  court  may  allow 
them  to  amend  on  such  terms  as  may  be  just,  to  enable  them 
to  prepare  their  defence  according  to  the  new  phase  which  the 
plaintiff's  case  has  assumed.  Without  such  proof  aliunde,  or 
from  extraneous  sources,  the  variance  is  immaterial.  Such  is 
the  rule  of  the  Code,  however  it  may  depart  from  the  doctrines 
of  the  common  law.  {Oatlin  v.  GunUr,  11  N.  Y.  374,  375 ; 
Sharp  V.  Mayor  of  New  YorTc,  40  Barb.  270.)  I  have  not  been 
able,  after  considerable  examination,  to  find  any  authority  to 
justify  the  court  in  the  case  at  the  bar  in  holding  that  there  has 
been  a  failure  of  proof. 

^  :}:  :J:  :J;  :|; 

Judgrnent  affirmed. 


WiLDEE  V.  McKee. 


(101  Pa.  St.  335.— 18K.) 


Steeeett,  J.  It  cannot  be  doubted  that  trespass  on  the  case 
for  conspiracy  to  defame  and  thereby  injure  another  in  his  par- 
ticular avocation  or  business  may  be  maintained  whenever,  in 
pursuance  of  such  unlaAvful  combination,  means  have  been 
employed  which  tended  to  effectuate  and,  to  a  greater  or  less 
extent,  accomplished  the  object  of  the  conspirators.  {Mott  v. 
Banforth,  6  Watts,  304-6  ;  Haldemam,  v.  Martin,  10  Barr.  369 ; 
Hood  V.  Palm,  8  Id.  237-9.)  In  the  last  case  it  is  said :  "  A 
conspiracy  to  defame  by  spoken  words,  not  actionable,  would 
be  a  subject  of  prosecution  by  indictment ;  and  if  so,  then  equally 
so  a  subject  of  prosecution  by  action,  by  reason  of  the  pre- 
sumption that  injury  and  damage  would  be  produced  by  the 
combination  of  numbers.  .  .  .  Defamation  by  the  outcry  of 
numbers  is  as  resistless  as  defamation  by  the  written  act  of  an 
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individual.  The  mode  of  publication  is  different ;  and  it  is  for 
this  reason  that  an  action  lies,  at  the  suit  of  one  who  has  been 
the  subject  of  a  conspiracy,  Avhenever  an  indictment  would  He 
for  it."  As  an  illustration  of  the  principle,  it  is  said  an  indict- ' 
ment  hes  for  a  conspiracy  to  vex  or  annoy  another,  for  instance, 
to  hiss  a  play  or  an  actor,  right  or  wrong ;  and  hence,  if  the  sub- 
ject of  such  a  conspiracy  has  been  damnified  thereby,  a  ci\'il 
action  may  be  maintained.  Words  which  impute  the  want  of 
integrity  or  capacity,  whether  mental,  moral  or  pecuniary,  in 
the  conduct  of  a  profession,  trade  or  caUing,  in  which  the  party 
unjustly  accused  is  engaged,  are  actionable. 

The  only  question  suggested  by  this  record  is  whether  in  the 
declaration,  drafted  by  himself,  the  plaintiff  has  presented  a 
case  that  fairly  comes  within  the  principles  recognized  by  the 
foregoing  authorities.  If  he  has,  the  learned  court  erred  in 
entering  judgment  for  the  defendants  on  the  demurrer.  In  con- 
sidering the  question,  it  must  be  borne  in  mind  that  the  defend- 
ants by  demurring  to  the  declaration,  admit  for  present  purposes 
the  truth  of  aU  matters  well  pleaded  therein.  It  follows  there- 
fore that  all  matters  recited  in  the  declaration  by  the  way  of 
inducement,  or  charged  therein  to  have  been  done  or  committed 
by  the  defendants,  so  far  as  they  are  not  whoUy  irrelevant,  must 
be  accepted  as  true.  Plaintiff  avers  in  substance,  that  prior  to^ 
the  commission  by  the  defendants  of  the  several  grievances 
thereinafter  mentioned  he  had  deservedly  earned  and  enjoyed 
the  confidence  and  esteem  of  his  neighbors  and  acquaintances ; 
that  he  was  employed  as  a  teacher  by  the  Central  Board  of  Mis- 
sions of  the  Eeform  Presbyterian  Church  and  engaged  in  "  the 
business  and  profession  of  a  teacher,  whereby  he  acquired  great 
gains,  profits  and  advantages,  and  had  always  conducted  him- 
self in  said  business  and  profession  with  capacity,  uprightness, 
obedience,  probity,"  &c.  He  then  charges  inter  alia,  as  fol- 
lows :  "  Yet  the  defendants,  well  knowing  the  premises  and 
greatly  envjdng  the  happy  state  and  condition  of  said  plaintiff, 
but  contriving  and  falsely  and  maliciously  intending  to  injure 
hira  in  his  good  name,  fame  and  credit,  and  ,in  his  aforesaid 
business  and  profession,  and  to  bring  him  into  public  scandal, 
infamy  and  disgrace  with  and  amongst  all  his  neighbors  and 
other  good  and  worthy  citizens  .  .  .  and  cause  it  to  be  suspected 
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and  believed  that  said  plaintiff  was  not  fit  to  be  employed  as  a 
teacher,  and  that  he  was  chargeable  with  insanity  and  mono- 
mania .  .  .  and  to  vex,  harass,  oppress,  impoverish  and  wholly 
ruin  the  said  plaintiff  in  his  aforesaid  business  and  profession, 
and  otherwise,  .  .  .  wickedly,  unlawfully  and  maliciously,  did 
agree,  confederate,  combine  and  form  themselves  into  a  con- 
spiracy to  defame." 

It  is  conceded  that  the  foregoing  recitals  and  averments,  with- 
out more  are  insufficient,  but  the  plaintiff  proceeds  to  charge 
"  that  the  said  defendants  having  conspired  with  their  confed- 
erates as  aforesaid,  further  contriving  and  intending  as  afore- 
said, heretofore  and  in  pursuance  and  execution  of  their  said 
conspiracy,  to  mt,  on  the  day  and  year  aforesaid,  at  Allegheny 
county  aforesaid,  in  a  certain  discourse  which  the  said  defend- 
ants had  in  the  presence  and  hearing  of  divers  persons,  falsely 
and  maliciously  spoke  and  published  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  him  in  his  said  business  and 
profession,  and  of  and  concerning  his  capacity  and  behavior 
while  he  was  in  the  employ  of  the  said  Board  ...  as  afore- 
said, the  false,  scandalous,  malicious  and  defamatory  words  fol- 
lowing, that  is  to  say,  "  The  man  (meaning  the  said  plaintiff) 
must  not  be  right  in  his  mind,  thereby  meaning"  that  the  said 
plaintiff  was  incapacitated  for  his  said  business  and  profession 
on  account  of  insanity  and  monomania  on  the  subject  of  adul- 
tery and  whoredom."  Coupled,  as  this  count  is,  with  the  recitals 
and  averments  by  which  it  is  preceded,  and  followed  by  an 
averment  of  special  damages,  we  cannot,  in  view  of  the  authori- 
ties above  referred  to,  say  the  charge  therein  contained  is  not 
actionable.  We  have  no  right  to  indulge  in  any  speculation  as 
to  the  answer  the  defendants  may  make  to  the  charges  con- 
tained iu  the  declaration.  They  elected  by  their  demurrer  to 
'  take  the  position  that  the  recitals  and  charge  contained  in  the 
declaration,  assuming  them  to  be  true,  are  insufficient  to  war- 
rant a  verdict  and  judgment  in  favor  of  plaintiff. 

In  this  they  were  sustained  erroneously  as  we  tlvmk  hy  the 
court  helow. 
•26 
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CHAPTER  IX. 
SECTION  2.     TRESPASS. 


Hay  v.  The  Cohoes  Co. 

(2N.y.  159. —1849.) 

Hay  sued  the  Cohoes  Company,  a  corporation  chartered  by 
act  of  the  legislature  (Stat.  1826,  p.  72)  in  the  Court  of  Com- 
mon Pleas  of  Albany  County.  The  declaration,  which  was  in 
case,  alleged,  among  other  things,  that  the  defendants  at,  etc., 
by  their  agents  and  servants,  wrongfully  and  unjustly  blasted 
and  threw  large  quantities  of  earth,  gravel,  slate  and  stones 
upon  the  dwelling  house  and  premises  of  the  plaintiff,  and 
shut  and  darkened  the  windows  of  said  house,  obstructed  the 
light,  and  broke  the  windows,  doors,  etc.,  to  the  damage  of 
the  said  plaintiff.  Plea,  not  guilty.  On  the  trial  the  plaintiff 
gave  evidence  tending  to  prove  his  declaration,  and,  among 
other  things,  that  the  agents  of  the  defendants,  in  excavating 
a  canal  upon  land  of  which  they  claimed  to  be  owners, 
knocked  down  the  stoop  of  his  house  and  part  of  his  chimney, 
and,  as  it  appeared,  for  the  purpose  of  protection,  placed 
boards,  or  rough  window  blinds,  on  all  the  front  windows  of 
the  plaintiff's  house,  by  which  the  light  was  obstructed,  etc. 
The  defendants  moved  for  a  nonsuit,  and,  among  other  things, 
insisted  that  to  make  them  liable  it  was  incumbent  on  the 
plaintiff  both  to  aver  and  prove  that  there  was  negligence, 
unskilfulness,  wantonness  or  delay,  and  this  the  plaintiff  liad 
failed  to  do.  The  Court  of  Common  Pleas  nonsuited  the  plain- 
tiff, to  which  an  exception  was  taken.  On  error  brought,  the 
Supreme  Court  reversed  the  judgment,  and  granted  a  new 
trial  (see  3  Barb.  Sup.  Court  Rep.  42),  from  which  decision  the 
defendants  appealed  to  this  court. 
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B.  Wright  for  appellants. 
E.  F.  Bullard  for  respondent. 

Gaedinee,  J.  The  defendants  insist  that  they  had  the 
right  to  excavate  the  canal  upon  their  own  land,  and  were  not 
responsible  for  injuries  to  third  persons,  unless  they  occurred 
through  their  negligence  and  want  of  skill,  or  that  of  their 
agents  and  servants. 

It  is  an  elementary  principle  in  reference  to  private  rights 
that  every  individual  is  entitled  to  the  undisturbed  possession 
and  lawful  enjoyment  of  his  own  property.  The  mode  of 
enjoyment  is  necessarily  limited  by  the  rights  of  others ; 
otherwise  it  might  be  made  destructive  of  their  rights  alto- 
gether. Hence  the  maxim  sio  utere  tuo,  etc.  The  defendants 
Lad  the  right  to  dig  the  canal.  The  plaintiff  the  right  to  the 
undisturbed  possession  of  his  property.  •?  If  these  rights  con-  • 
flict  the  former  must  yield  to  the  latter,  as  the  more  impor- 
tant of  the  two,  since,  upon  grounds  of  public  policy,  it  is 
better  that  one  man  should  surrender  a  particular  use  of  his 
land  than  that  another  should  be  deprived  of  the  beneficial 
use  of  his  property  altogether,  which  might  be  the  consequence 
if  the  privilege  of  the  former  should  be  wholly  unrestricted. 
The  case  before  us  illustrates  this  principle.  For,  if  the  de- 
fendants, in  excavating  their  canal,  in  itself  a  lawful  use  of 
the  land,  could,  in  the  manner  mentioned  by  the  witnesses, 
demolish  the  stoop  of  the  plaintiff  with  impunity,  they  might, 
for  the  same  purpose,  on  tEe  exercise  of  reasonable  care,  de- 
molish his  house,  and  thus  deprive  him  of  all  use  of  his 
property. 

The  use  of  land  by  the  proprietor  is  not  therefore  an  abso-  ■ 
lute  right,  but  qualified  and  limited  by  the  higher  right  of 
others  to  the  lawful  possession  of   their  property.     To  this 
possession  the  law  prohibits  all  direct  injury,  without  regard 
to  its  extent  or  the  motives  of  the  aggressor.     A  man  may     , 
prosecute  such  business  as  he  chooses  upon  his  premises,  but   , 
he  cannot  erect  a  nuisance  to  the  annoyance  of  the  adjoining  ( 
proprietor,  even  for  the  purpose  of  a  lawful  trade.     {Aldred's  ) 
Case,  9  Coke,  58.)    He  may  excavate  a  canal,  but  he  cannot 
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cast  the  dirt  or  stones  upon  the  land  of  his  neighbor,  either 
by  human  agency  or  the  force  of  gunpowder.  If  he  cannot 
construct  the  work  without  the  adoption  of  such  means,  he 
must  abandon  that  mode  of  using  his  property,  or  be  held  re- 
sponsible for  all  damages  resulting  therefrom.  He  will  not  bo 
permitted  to  accomplish  a  legal  object  in  an  unlawful  mannei'. 
***** 

In  this  case  the  plaintiff  was  in  the  lawful  possession  and 
use  of  his  property.  Tiie  land  was  his,  and,  as  against  the 
defendant,  by  an  absolute  right  from  the  centre  usque  ad 
Goelum.  The  defendants  could  not  directly  infringe  that  riglit 
by  any  means  or  for  any  purpose.  They  could  not  pollute  the 
air  upon  the  plaintiff's  premises  {Morley  v.  Pragnell,  Cro.  Car. 
510),  nor  abstract  any  portion  of  the  soil  (Rol.  Abr.  565,  note ; 
12  Mass.  221),  nor  cast  anything  upon  the  land  {Lamhert  v. 
Bessy,  Sir  T.  Raymond,  421),  by  any  act  of  their  agents, 
neglect  or  otherwise.  For  this  would  violate  the  right  of 
domain.  Subject  to  this  qualification  the  defendants  were  at 
liberty  to  use  their  land  in  a  reasonable  manner,  according  to 
their  pleasure.  If  the  exercise  of  such  a  right  upon  their  part 
operated  to  restrict  the  plaintiff  in  some  particular  mode  of 
enjoying  his  property,  they  would  not  be  liable.  It  would  be 
damnu7n  absque  injuria. 

No  one  questions  that  the  improvement  contemplated  by 
the  defendants  upon  their  own  premises  was  proper  and 
lawful.  The  means  by  which  it  was  prosecuted  were  illegal 
notwithstanding.  For  they  disturbed  the  rightful  possession 
of  the  plaintiff  and  caused  a  direct  and  immediate  injury  to 
his  property.  For  the  damages  thus  resulting  the  defendants 
are  liable.  Without  determining  the  other  questions  discussed 
upon  the  argument  we  think,  upon  the  ground  above  stated, 
that  the  judgment  of  the  Supreme  Court  should  be  affirmed. 

Judgment  affirmed} 

'  If  A  permits  the  branches  of  fruit  trees  to  overliang  his  land,  tlie  owner 
of  tlie  trees  may  enter  A's  close  and  collect  the  fruit,  even  though  it  has 
fallen,  "Because  ripe  fruit  naturally  falls."     Millen  v.  Famdry,  Latch,  11 
Cf.  Lyman  v.  Hale,  11  Conn.  177;  Hoffman  v.  Armstrong,  48  N.  Y.  201. 
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Booth  v.  Eome  Et. 

(140N.T.  267.— 1893.) 

Andrews,  0.  J.  We  entertain  no  doubt  of  the  correctness 
of  the  ruhng  at  the  circuit  that  the  defendant  stands  ia  no  betr 
ter  position  in  defending  the  action  than  if  the  controversy  was 
between  individuals.  The  rule  that  the  Legislature  may,  in  the 
public  interest  and  for  public  purposes,  authorize  and  legalize 
acts  causiug  consequential  injury  to  private  property,  not 
amounting  to  a  taking,  \vithout  providing  compensation,  and 
that  the  legislative  authority  may  be  pleaded  in  bar  of  any  claim 
for  indemnity,  although  if  the  act  had  been  done  without  such 
authority  an  action  would  lie,  has  no  application  to  acts  of  a 
railroad  or  other  private  corporation  in  the  execution  of  char- 
tered or  statutory  powers.  The  rule  adverted  to,  although 
operating  in  some  cases  with  great  severity,  which  compels  an 
individual  to  bear  a  special  loss  for  the  benefit  of  the  commu- 
nity at  large,  in  place  of  distributing  the  burden,  is  an  applica- 
tion of  the  maxim,  " salus  populi  est  suprema  lex"  and  rests 
upon  the  transcendent  power  of  the  Legislature,  within  constitu- 
tional limitations,  to  enact  whatever  it  may  deem  essential  to 
the  public  welfare.  But  while  there  are  decisions  which  give 
countenance  to  the  view  that  an  authority  conferred  upon  a 
railroad  corporation  to  construct  a  railroad  carries  with  it  immu- 
nity from  liability  in  executing  the  work  for  consequential  dam- 
age to  private  property,  to  the  same  extent  as  pertains  to  the 
sovereign  in  executing  public  works,  {BelUnger  v.  Hail/road  Co., 
23  ]Sr.  Y.  42,)  it  is  now  the  settled  doctrine  in  this  State  that  the 
powers  granted  to  such  corporations  are  to  be  construed  as  priv-J 
ileges  conferred,  but  upon  the  understanding  that  they  shall  be ' 
exercised  in  strict  conformity  to  private  rights,  and  under  the 
same  responsibility  as  though  the  acts  done  in  execution  of  such 
powers  were  done  by  an  individual,  {Cogswell  v.  Sail/road  Co., 
103  N.  Y.  10.)  This  doctrine  accords  with  reason,  and  with  the 
presumed  intention  of  the  Legislature.  The  franchises  of  a  rail- 
road corporation  are  conferred  in  consideration  of  supposed  pub- 
lic benefits  which  will  result  from  the  construction  of  its  road. 
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The  projectors  of  such  an  enterprise  are  moved  by  considera- 
tions of  personal  advantage.  To  acquire  corporate  character 
and  privileges,  they  are  willing  to  subject  themselves  to  certain 
pubhc  duties.  But  it  is  quite  unreasonable  that  in  executing 
its  corporate  powers  the  corporation  should  be  exempted  from 
liability  for  injuries  to  private  property,  as  though  it  was  acting 
as  a  strictly  public  agent.  There  may  be  lunited  exceptions,  as 
in  cases  of  highway  crossings,  where  an  adjustment  of  the  grade 
becomes  necessary,  working  a  consequential  injury  to  adjacent 
landowners,  which  is  remediless ;  and  the  legislative  authority 
will  also  bar  any  remedy  for  certain  discomforts  consequent 
upon  the  necessary  operation  of  the  road,  such  as  noise  and 
smoke  of  passing  trains.  We  therefore  agree  with  the  courts 
below  that  the  right  of  the  plaintiff  to  recover  in  this  case,  and 
the  liability  of  the  defendant,  depend  upon  the  same  rule  as 
would  govern  the  parties  if  both  were  natural  persons,  and  the 
injury  to  the  plaintiff's  dwelling  had  resulted  from  blasting  by 
an  adjacent  owner  on  his  land  in  the  course  of  adapting  it  to 
individual  uses. 

The  plaintiff,  upon  the  findings  of  the  jury,  sustained  a  seri- 
ous injury.  It  is  true  that  witnesses  on  the  part  of  the  defendant 
gave  evidence  tending  to  show  that  the  house  was  imperfectly 
constructed,  and  that  the  foundation  walls  were  giving  way 
before  the  excavation  was  commenced.  But,  the  verdict  having 
been  afiirmed  by  the  General  Term,  there  can  be  no  controversy 
here  that  the  blasting  caused  damage  to  the  house  to  the  amount 
of  the  verdict.  But  mere  proof  that  the  house  was  damaged 
by  the  blasting  would  not  alone  sustain  the  action.  It  must  • 
further  appear  that  the  defendant,  m  using  explosives,  violated 
a  duty  o^ving  by  him  to  the  plaintiff  in  respect  of  her  property, 
or  failed  to  exercise  due  care./wrong  and  damage  must  concur, 
to  create  a  cause  of  actioiy  If  the  injury  was  occasioned  by 
the  omission  to  use  due  care,  this  alone  would  sustain  the  action, 
even  if  the  right  of  the  defendant  to  use  explosives  in  removing 
the  rock  was  conceded.  If  one,  by  carelessness  in  making  an 
excavation  on  his  own  land,  causes  injury  to  an  adjoining  build- 
ing, even  where  the  owner  of  the  house  has  no  easement  of  sup- 
port, he  will  be  liable.  {Lead&r  v.  Momton,  3  Wils.  460 ;  Lamrence 
V.  Eaihoay  Co.,  16  Adol.  &  E.  (N.  S.)  643-653 ;  Leake,  Eeal 
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Prop.  248.)  The  law  exacts  from  a  person  who  miclertakes  to 
do  even  a  lawful  act  on  his  own  premises,  which  may  produce 
injury  to  his  neighbor,  the  exercise  of  a  degree  of  care  measured 
by  the  danger,  to  prevent  or  mitigate  the  injury.  The  defend- 
ant could  not  conduct  the  operation  of  blasting  on  its  own  prem- 
ises, from  which  injury  might  be  apprehended  to  the  property 
of  his  neighbor,  without  the  most  cautious  regard  for  his  neigh- 
bor's rights.  This  would  be  reasonable  care  only  under  the 
circumstances.  If  it  was  practicable,  in  a  business  sense,  for  the 
defendant  to  have  removed  the  rock  without  blasting,  although 
at  a  somewhat  increased  cost,  the  defendant  would,  we  think, 
in  view  of  the  situation,  and  especially  after  having  been 
informed  of  the  injury  that  was  being  done,  have  been  bound 
to  resort  to  some  other  method.  There  is  evidence  that  rock 
from  some  parts  of  the  excavation  was  loosened  by  the  use  of 
iron  bars,  and,  if  this  was  practicable  as  to  aU  of  it,  the  jury 
might  well  have  found  that  this  means  should  have  been  adopted. 
So,  also,  if  less  powerful  blasts  might  have  been  used,  which,  if 
used,  would  not  have  occasioned  injury,  or  would  have  lessened 
it,  the  omission  to  use  them  might  well  be  considered  as  negli- 
gence. /  The  mode  of  exercising  a  legal  right,  where  there  is  a 
choice  of  means,  may  of  itself  give  a  cause  of  action.  The 
plaintiff,  however,  on  this  record,  is  precluded  from  claiming 
that  the  judgment  may  be  sustained  because  of  negligence  in 
the  mode  of  blasting.  It  must  be  assmned  from  concessions 
made  on  the  trial,  and  from  the  rule  of  law  laid  down  by  the 
court,  that  blasting  was  the  only  mode  of  removing  the  rock 
practically  available,  that  it  was  conducted  with  due  care,  and 
that  it  was  necessary  to  enable  the  defendant  to  conform  the 
roadbed  to  the  established  grade.  This  is  a  case,  therefore,  of 
unavoidable  injury  to  the  plaintiff's  house,  occasioned  by  the 
act  of  the  defendant  iji  blasting  on  his  own  premises  in  order 
to  adapt  them  to  a  lawful  use ;  the  mode  adopted  being  the 
^  only  practicable  one,  and  the  work  having  been  prosecuted  -ndtli 
due  care  and  without  negligence.  The  question  is  whether  the 
act  of  the  defendant,  connected  with  the  resulting  injury,  was 
a  legal  wrong,  for  which  the  plaintiff  has  a  right  of  action. 

The  general  rule  that  no  one  has  absolute  freedom  in  the  use 
of  liis  property,  but  is  restrained  by  the  coexistence  of  equal 


408  TRESPASS.  [bk.  ii. 

rights  in  his  neighbor  to  the  use  of  his  property,  so  that  each, 
in  exercising  his  right,  must  do  no  act  which  causes  injury  to 
his  neighbor,  is  so  well  understood,  is  so  universally  recognized, 
and  stands  so  impregnably  in  the  necessities  of  the  social  state, 
that  its  vindication  by  argument  would  be  superfluous.  The 
maxim  which  embodies  it  is  sometimes  loosely  interpreted  as 
forbidding  all  use  by  one  of  his  own  property,  which  annoys  or 
disturbs  his  neighbor  in  the  enjoyment  of  his  property.  The 
real  meaning  of  the  rule  is  that  one  may  not  use  his  own  prop- 
erty to  the  injury  of  any  legal  right  of  another.  The  cases  are 
numerous  where  the  lawful  use  of  one's  property  causes  injury 
to  adjacent  property,  for  which  there  is  no  remedy,  because  no 
right  of  the  adjacent  owner  is  invaded,  although  he  suffers 
injury.  The  cases  of  excavation  furnish  a  striking  illustration. 
The  easement  of  natural  support  of  the  land  of  one  by  the  land 
of  the  adjacent  owner  apphes  only  to  lands  in  their  natural  con- 
dition, and  does  not  extend  so  as  to  give  the  owner  of  a  build- 
ing erected  on  the  confines  of  his  land  the  right  to  have  it 
supported  laterally  by  the  land  of  his  neighbor  ;  and  so  it  has 
■  become  the  settled  doctrine  of  the  law  that  if  one,  by  excavat^ 
ing  on  his  own  land  adjacent  to  the  land  of  his  neighbor,  using 
due  care,  causes  a  building  on  his  neighbor's  land  to  topple  over, 
there  is  no  remedy,  provided  the  weight  of  the  building  caused 
,  the  land  on  which  it  stood  to  give  way.  There  is,  in  the  case 
supposed,  injury,  but  no  wrong,  because  what  was  done  by  the 
adjacent  owner  was  in  the  lawful  and  permitted  use  of  his  own 
property.  (  Wyatt  v.  Harrison,  3  Barn.  &  Adol.  871 ;  Pa/rt/ridge 
V.  Scott,  3  Mees.  &  W.  220 ;  l^asala  v.  Holbrooh,  4  Paige,  170 ; 
Thurston  v.  Hancoolc,  12  Mass.  220.) 

The  fundamental  proposition  upon  which  the  plaintiff's  coun- 
sel rests  his  argument  in  support  of  the  recovery  is  that  the  use 
of  the  explosives  in  blasting  constituted,  under  the  circumstances, 
a  private  nuisance,  and  that,  according  to  the  general  rule  of 
law,  one  who  creates  or  maintains  a  nuisance  is  liable  for  any 
special  injury  to  person  or  property  resulting  therefrom.  The 
right  of  the  defendant  to  excavate  on  its  land  for  its  roadbed  is 
not  challenged,  but  the  right  to  use  the  destructive  agency  of 
gunpowder  in  the  work  of  excavation,  hable  to  produce  injury, 
and  which  did  occasion  it,  is  denied.    The  exception  is  not  to 
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the  thing  done,  but  to  the  modeijfdoingit.  It  is  to  be  observed, 
however,  that,  under  the  concessions  in  the  case  and  the  ruUngs 
on  the  trial,  it  must  be  assumed  that  the  excavation  could  not 
have  been  done  except  by  the  use  of  explosives.  This  mode  of 
doing  the  work  was  therefore  of  the  substance  of  the  right,  if  the 
right  existed  at  all.  It  has  been  frequently  said  that  the  right 
of  an  owner  of  land  to  use  his  property  as  he  hkes  does  not  jus- 
tify the  maintaining  of  a  naisance  or  the  commission  of  a  tres- 
pass ;  and  Blackstone,  after  stating  that  where  one,  by  smelting 
works  on  his  own  land,  causes  noxious  vapors,  which  injure 
the  corn  or  grain  on  his  neighbor's  land  or  damage  his  cattle, 
this  would  be  a  nuisance,  proceeds  to  say  "  that  if  you  do  any 
other  act  in  itself  lawful,  which  yet  being  done  in  that  place, 
necessarily  tends  to  the  damage  of  another's  property,  it  is  a 
nuisance,  for  it  is  incumbent  on  him  to  find  some  other  place  to 
do  that  act,  where  it  will  be  less  offensive."  (2  Bl.  Comm.  c.  13, 
p.  218.)  There  are  many  illustrations  in  the  books  of  the  doc- 
trine stated  by  the  learned  commentator,  that  the  use  of  one's 
own  land  for  the  purpose  of  a  lawful  trade  may  become  a  nui- 
sance to  his  neighbor.  But  whether  a  particularactdpne  upon,  i 
or  a  particular  use  of,  one's  own  premises,  constitutes  a  viola- 
tion of  the  obligations  of  vicinage,  would  seem  to  depend  upon 
the  question  whether  such  act  or  use  was  a  reasonable  exercise 
of  the  right  of  property,  having  regard  to  time,  place,  and  cir- 
cumstances. It  is  not  everything  in  the  nature  of  a  nuisance 
which  is  prohibited.  There  are  many  acts  which  the  owner  of 
land  may  lawfully  do,  although  they  bring  annoyance,  discom- 
fort, or  injury  to  his  neighbor,  which  are  dammum  absque 
injuria.  Tlie  case  of  the  building  caused  to  fall  by  an  excava- 
tion in  an  adjoining  lot,  already  referred  to,  is  an  illustration. 
The  right  of  an  owner  of  a  mine  to  excavate  the  mineral  in  his 
mine,  although  by  so  doing  it  causes  the  water  to  collect  therein, 
and  to  be  discharged  into  an  adjacent  mine  on  a  lower  level, 
thereby  causing  damage  to  the  mine  of  such  adjacent  owner, 
is  another  illustration  of  a  lawful  use  of  property,  followed  by 
damage  to  the  property  of  another,  for  which  no  action  lies. 
{Smith  V.  Kenrick,  1 C.  B.  515 ;  Baird  v.  Williamson,  15  C.  B. 
(IST.  S.)  376 ;  Wilson  v.  Waddell,  2  App.  Cas.  95.)  In  referring 
to  these  cases  in  Hurdman  v.  Railway  Co.,  8  C.  P.  Div.  168, 
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the  court  said:  "The  owner  of  lands  holds  his  right  to  the 
enjoyment  thereof  subject  to  such  annoyance  as  is  the  conse- 
.uquence  of  what  is  called  the  '  natural  use  by  his  neighbor  of  his 
land,'  and  that,  where  an  interference  with  his  enjoyment  by 
something  in  the  nature  of  a  nuisance  is  the  cause  of  complaint, 
no  action  ican  be  sustained,  if  this  is  the  result  of  a  natural  use 
by  a  neighbor  of  his  land."  "Whether  a  particular  act  or  thing 
constitutes  a  nuisance  may  depend  on  the  circumstances  and 
surroundings.  The  use  of  premises  for  mechanical  or  other  pur- 
poses, causing  great  noise,  disturbing  the  peace  and  quiet  of 
those  living  in  the  vicinity,  and  rendering  hfe  uncomfortable, 
or  filling  the  air  with  noxious  vapors,  or  causing  vibration  of 
the  neighboring  dwellings,  constitutes  nuisances,  and  such  use 
is  not  justified  by  the  right  of  property.  {Fish  v.  Dodge,  4 
Denio,  311 ;  McKeon  v.  See,  61 JST.  T.  300 ;  Cogswell  v.  Bail/rood, 
Co.,  supra.)  These  and  like  cases  are  those  where  the  property 
of  the  owner  is  appropriated  to  a  permanent  use,  which  is  a 
constant  and  serious  interference  with  the  enjoyment  by  other 
property  owners  of  their  property.  But  there  is  a  manifest  dis- 
tinction between  acts  and  uses  which  are  permanent  and  continu- 
ous, and  temporary  acts,  which  are  resorted  to  in  the  course  of 
adapting  premises  to  some  lawful  use.  For  example,  the  erec- 
tion of  an  iron  building  adjacent  to  a  dwelUng  might,  for  the 
time  being,  cause  as  much  noise  and  discomfort  as  would  arise 
from  conducting  the  business  of  finishing  steam  boilers  on  adja- 
cent premises ;  but  this  would  not  constitute  a  nuisance,  and  the 
owner  of  the  dwelhng  would  have  no  remedy.  The  streets  may 
be  obstructed  temporarily,  subject  to  municipal  regulations,  for 
,  the  deposit  of  building  materials,  and  the  party  Avoidd  not  be 
chargeable  with  maintaining  a  nuisance.  The  test  of  the  per- 
missible use  of  one's  own  land  is  not  whether  the  use  or  the  act 
causes  injury  to  his  neighbor's  property,  or  that  -the  injury  was 
the  natural  consequence,  or  that  the  act  is  in  the  nature  of  a 
nuisance,  but  the  inquiry  is,  was  the  act  or  use  a  reasonable 
J  exercise  o^jfchedraninion  which  Jhe  owner  of  property  has  by 
rvirtueoFhis  ownership  over  his  propertjJ_bavingjegaTd  tp-ajl 
interests  affected,  his  own  and  thoseofhis  neighbors,  and  having 
in  view,  also,  public  policy. 
The  rule  announced  by  the  trial  judge,  that  the  use,  by  an 
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owner  of  property,  of  explosives,  in  excavating  his  land,  is  at 
his  peril,  and  imposes  liability  for  any  injury  caused  thereby 
to  adjacent  property,  irrespective  of  negligence,  is  far-reaching. 
It  Vfould  constitute,  if  sustained,  a  serious  restriction  upon  the 
use  of  property,  and  in  many  cases  greatly  impair  its  value. 
The  situation  in  the  city  of  ISTew  York  furnishes  an  apt  illus- 
tration. The  rocky  surface  of  the  upper  part  of  Manhattan 
island  makes  blasting  necessary  in  the  work  of  excavation,  and, 
unless  permitted,  the  value  of  lots,  especially  for  business  uses, 
would  be  seriously  affected.  May  the  man  who  has  iirst  built 
a  store  or  warehouse  or  dwelling  on  his  lot,  and  has  blasted  the 
rock  for  a  basement  or  cellar,  prevent  his  neighbor  from  doing 
the  same  thing,  when  he  comes  to  build  on  his  lot  adjoining,  on 
the  ground  that  by  so  doing  his  own  structure  will  be  injured  ? 
^/Such  a  rule  would  enable  the  first  occupant  to  control  the  uses 
of  the  adjoining  property,  to  the  serious  injury  of  the  owner, 
and  prevent,  or  tend  to  prevent,  the  improvement  of  property. 
The  first  occupant,  in  building  on  his  lot,  exercised  an  undoubted 
legal  right.  But  his  prior  occupation  deprived  his  neighbor  of 
no  legal  right  in  his  property.  The  first  occupant  acquires  no 
right  to  exclude  an  adjoining  proprietor  from  the  free  use  of 
his  land,  nor  to  ^se  his  own  land  to  the  injury  of  his  neighbor 
subsequently  coming  there.  {Piatt  v.  Johnson,  15  Johns.  213 ; 
Thurston  v.  Hancock,  supra ;  Tipping  v.  Smelting  Co.,  1  Ch. 
App.  66 ;  Campbell  v.  Seaman,  63  N.  Y.  568.)  The  fact  of 
proximity  imposes  an  obhgation  of  care,  so  that  one  engaged 
in  improving  his  o^vn  lot  shall  do  no  unnecessary  damage  to  his 
neighbor's  dweUiag  ;  but  it  cannot,  we  think,  exclude  the  for- 
mer from  using  the  necessary  and  usual  means  to  adapt  his  lot 
to  any  lawful  use,  although  the  means  used  may  endanger  the 
house  of  his  neighbor. 

We  have  found  no  case  chrectly  in  point  upon  the  interesting 
and  important  practical  question  involved  in  this  appeal.  It 
was  held  in  the  leading  case  of  Hay  v.  Cohoes  Co.,  2  ]>[.  Y.  15',>, 
that  the  right  of  property  did  not  justify  the  owner  of  land  in 
committing  a  trespass  on  the  land  of  his  neighbor  by  casting 
rocks  thereon  in  blasting  for  a  canal  on  his  own  land  for  the  use 
of  Ms  miU,  although  he  exercised  all  due  care  in  executing  the 
work.     In  that  case  there  was  a  physical  invasion  by  the  defend- 
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ant  of  the  land  of  the  plaintiJEf.  This,  the  court  held,  could  not 
-'be  justified  by  any  consideration  of  convenience  or  necessity 
connected  with  the  work  in  which  the  defendant  was  engaged. 
In  the  conflict  of  rights  the  court  considered  that  pubhc  poHcy 
required  that  the  right  of  the  defendant  to  dig  the  canal  on  his 
own  land  must  yield  to  the  superior  right  of  the  plaintilt  to  be 
protected  against  an  invasion  of  his  possession  by  the  act  of  the 
defendant.  The  case  of  Bennew.  Dredging  Co.,  134  'E.  Y.  156, 
was  the  case  of  an  injury  to  the  plaintiff's  house,  resulting  from 
the  jarring  caused  by  the  blasting  of  rocks  in  Hell  Gate ;  and  it 
was  held  that  the  injury  was  remediless,  for  the  reason  that  the 
defendant  was  acting  under  the  authority  of  the  Government  of 
the  United  States,  by  virtue  of  a  contract  authorized  by  Con- 
gress. It  has  been  held  that  the  keeping  of  gunpowder  in  large 
quantities  near  inhabited  dwellings  is  a  nuisance,  and  in  the  case 
of  explosion  subjects  the  party  keeping  it  to  liability  for  dam- 
ages occasioned  thereby.  {Myers  v.  Malcolm,  6  Hill,  292 ; 
Seeg  v.  Licht,  80  IST.  T.  579.)  So,  also,  it  has  been  held  that 
the  working  of  quarries  by  the  use  of  gunpowder,  to  the  injury 
of  property  in  the  vicinity,  gives  a  right  of  action.  {Oity  of 
Tiffin  sf.  McGormacTc,  34  Ohio  St.  638;  Scott  Y.Bay,  3  Md. 
431.)  Many  of  the  cases  cited  by  the  counsel  ^re  cases  of  the 
permanent  appropriation  of  property,  for  damages,  or  noxious 
uses  causing  damage.  The  distinction  between  such  cases  and 
those  where  the  injury  arises  from  acts  done  in  the  necessary 
adjustment  of  property  for  a  lawful  use  by  means  necessary, 
and  not  unusual,  but  involving  damage  to  adjacent  property, 
has  been  adverted  to.  We  recognize  the  difficulty  of  formu- 
lating a  general  rule  regulating  the  riglits  of  adjacent  landown- 
ers in  the  use  of  their  property,  and  we  realize  how  narrow  the 
margin  is  which  separates  this  from  some  decided  cases.  In 
Marvin  v.  Mining  Co.,  55  IS".  Y.  557,  the  opinion  of  the  learned 
judge  who  wrote  in  that  case  sustains  the  conclusion  we  have 
reached  in  this  case.  But  the  point  was  not  necessarily  involved, 
since  it  was  held  that  the  defendant  there  had  acquired  by  grant 
the  right  to  employ  blasting  in  removing  the  mineral,  and  that 
the  plaintiff,  a  subsequent  grantee  of  the  surface,  could  not  com- 
plain of  injury  to  his  house  therefrom,  in  the  absence  of  negM- 
genoe  on  the  part  of  the  defendant  in  conducting  the  work. 
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Judge  Folger,  in  that  case,  said  :  "  Whatever  it  is  necessary  for 
him  [defendant]  to  do  for  the  profitable  and  beneficial  enjoy- 
ment of  his  OATn  possession,  and  which  he  may  do  with  no  ill 
efl^ect  to  the  adjacent  surface  in  its  natural  state,  that  he  may 
do,  though  it  harm  erections  lately  put  there."  If  the  learned 
judge  intended  to  lay  do^^^l  the  rule  that  the  owner  of  land  may 
do  anything  on  his  own  land  which  would  do  no  injury  to  the  adja- 
cent property  if  it  had  remained  in  its  natural  state,  the  proposi- 
tion is  probably  too  broad.  One  may  do  in  a  barren  waste  many 
things  which  he  could  not  lawfully  do  in  or  near  an  inhabited 
town.  But  the  defendant  here  was  engaged  in  a  lawful  act. 
It  was  done  on  its  own  land,  to  fit  it  for  a  lawful  business.  It 
was  not  an  act  which,  under  all  circumstances,  would  produce 
injury  to  his  neighbor,  as  is  shown  by  the  fact  that  other  build- 
ings near  by  were  not  injured.  The  immediate  act  was  con- 
fined to  its  own  land;  but  the  blasts,  by  setting  the  air  in 
motion,  or  in  some  other  unexplained  way,  caused  an  injury  to 
the  plaintiff's  house.  The  lot  of  the  defendant  could  not  be 
used  for  its  roadbed  until  it  was  excavated  and  graded.  It  was 
to  be  devoted  to  a  common  use ;  that  is,  to  a  business  use.  The 
blasting  was  necessary,  was  carefuUy  done,  and  the  injury  was 
consequential.  There  was  no  technical  trespass.  Under  these 
circumstances,  we  think,  the  plaintiff  has  no  legal  ground  of 
complaint.  The  protection  of  property  is  doubtless  one  of  the 
great  reasons  for  government.  But  it  is  equal  protection  to  all 
which  the  law  seeks  to  secure.  The  rule  governing  the  rights 
of  adjacent  landowners  in  the  use  of  their  property  seeks  an 
adjustment  of  conflicting  interests  through  a  reconciliation  by 
compromise,  each  surrendering  something  of  his  absolute  free- 
dom so  that  both  may  five.  To  exclude  the  defendant  from 
blasting  to  adapt  its  lot  to  the  contemplated  uses,  at  the  instance 
of  the  plaintiff,  would  not  be  a  compromise  between  confiicting 
rights,  but  an  extinguishment  of  the  right  of  the  one  for  the 
benefit  of  the  other.  This  sacrifice,  we  think,  the  law  does  not 
exact.  Pubhc  poMcy  is  sustained  by  the  building  up  of  towns 
and  cities  and  the  improvement  of  property.  Any  unnecessary 
restraint  on  freedom  of  action  of  a  property  owner  hinders  this. 
The  law  is  interested,  also,  in  the  preservation  of  property  and 
property  rights  from  injury.     Will  it,  in  this  case,  protect  the 
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plaintiff's  house  by  depriving  the  defendant  of  his  right  to  adapt 
liis  property  to  a  lawful  use,  through  means  necessary,  usual, 
and  generallj'^  harmless  ?  We  think  not.  The  judgment  should 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

All  ooncwr. 


MERErrr  v.  Hill. 

(37  Pac.  B.  893.  — Gal.  1894.) 


Vamclief,  C.  The  substance  of  the  complaint  in  this  action 
is  that,  while  plaintiffs  were  owners  and  in  possession  of  about 
eight  sections  of  land  in  Trinity  County  (not  alleged  to  have 
been  inclosed),  "  defendants'  cattle  and  horses  ran  and  tres- 
passed upon  said  lands,  ate  up,  injured,  and  destroyed  the  grass, 
hay,  and  verdure  being  and  growing  thereon,"  to  the  damage  of 
plaintiffs  in  the  sum  of  $1,000.  It  is  not  alleged  that  the  tres- 
pass was  instigated  by  defendants,  nor  that  defendants  had 
notice  thereof.  A  demurrer  to  the  complaint  on  the  groimd 
that  it  does  not  state  a  cause  of  action  was  sustained  by  the 
court,  and,  plaintiffs  having  declined  to  amend  their  complaint, 
judgment  passed  for  the  defendants.  Plaintiffs  bring  this 
appeal  from  the  judgment  on  the  judgment  roU,  and  contend 
that  "  at  common  law  the  rule  was  that  every  man  must,  at  his 
peril,  keep  his  cattle  on  his  own  land  ;  and  if  he  fails  he  is  lia- 
ble for  their  trespass  on  the  land  of  others,  whether  fenced  or 
unfenced  ; "  citing  3  Bl.  Comm.  211 ;  Cooley,  Torts,  337  ;  Pol. 
Code,  §  44:68. 

In  1850  the  Legislature  of  this  State  enacted  that  "the  com- 
mon law  of  Engla.nd,  so  far  as  it  is  not  repugnant  to  or  incon- 
sistent with  the  Constitution  of  the  United  States,  or  the 
Constitution  or  laws  of  the  State  of  California,  shall  be  the  rule 
of  decision  in  all  courts  of  this  State  ;  "  and  section  4468  of  the 
Political  Code  is  to  the  same  effect.  Yet  it  has  been  held  in 
several  cases  that  the  common  law  rule  as  to  trespassing  ani- 
mals, claimed  by  appellants  to  be  applicable  to  this  case,  is 


cii.  IX.  §  2.]  MERRITT  v.  HILL.  415 

inconsistent  with  certain  general  legislative  acts  which  have 
always  been  in  force  in  this  State,  except  as  repealed  by  local 
laws  applicable  to  some  particular  counties,  of  which  Trinity  is 
admitted  not  to  be  one ;  and  therefore  that  the  common  law  rule 
invoked  by  appellants  has  never  been  in  force  in  this  State. 
( Waters  v.  Moss,  12  Cal.  538  ;  Oomerford  v.  Dujpuy,  17  Cal. 
308  ;  Logan  v.  Gedney,  38  Cal.  581.)  And  the  authority  of 
these  cases  was  recognized  in  Hahn  v.  Oa/rratt,  69  Cal.  147, 
the  decision  of  which,  however,  was  governed  by  a  local  laM^, 
applicable  to  Santa  Clara  County  alone. 

Ithinh  the  judgment  should  he  affirmed} 

lit  is  generally  understood  that  tlie  common  law  makes  a  distinction 
between  the  liability  of  an  owner  of  cattle  and  of  an  owner  of  dogs  and 
cats,  because  (1)  of  the  difiSculty  of  keeping  the  latter  under  restraint, 

(2)  of  the  slightness  of  the  damage  ordinarily  caused  by  their  wanderings, 

(3)  of  the  common  usage  of  allowing  them  a  wider  liberty,  (4)  of  their  not 
being  so  absolutely  the  chattels  of  the  owner  as  to  be  the  subject  of  larceny. 
(Head  V.  Edwards,  17  C.  B.  (N.  S.)  245;  Churnot  v.  Lawson,  43  Wis.  536; 
Sanders  v.  Teape,  51  L.  T.  263,  29  A.  L.  J.  321;  Buck  v.  Moore,  3.3  Hun, 
338;  but  see  Doyle  v.  Vance,  6  Vict.  L.  R.  Cases  at  Law,  87,  contra.)  In  the 
last  cited  case,  the  owner  of  a  trespassing  dog,  which  barked  at  and 
frightened  plaintiff's  horse  so  that  he  ran  away  and  broke  his  neck,  was 
held  liable  to  plaintiif  for  the  value  of  the  horse.  Stephen,  J.,  said,  "  It 
seems  to  have  been  considered,  in  old  times,  that  there  was  a  marked 
distinction  between  tiespass  by  a  dog,  and  trespass  by  an  ox.  Now,  as  a 
general  rule,  no  such  distinction  is  made.  I  cannot  see  why  ther.e  should 
be  any.  This  case  illustrates  how  far  the  law  ought  to  be  altered,  so  as  to 
preserve  its  accordance  with  change  of  time  and  place.  Of  course,  the 
court  cannot  alter  the  clearly  expressed  language  of  an  act  of  Parliament, 
though  the  reason  for  it  may  have  ceased.  And  so  also  as  to  actual  deci^ 
sions  of  the  courts.  If  there  is  reason  to  alter  the  law,  the  Legislature  must 
do  it.  .  But  on  this  question,  there  have  been  no  more  than  obiter  dicta 
based  upon  reasons  which  have  no  longer  any  existence.  At  one  time,  a 
dog  could  not  be  the  subject  of  a  theft.  The  court  is  at  liberty,  within 
reasonable  limits,  to  meet  the  changed  circumstances  of  the  present  day." 
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Dexter  v.  Cole. 

(6  Wia.  320.  —  1858.) 

The  plaintiff  declared  in  trespass,  charging  the  defendant 
with  taking  and  driving  away  twenty-two  sheep,  the  prop- 
erty of  the  plaintiff,  to  his  damage  one  hundred  dollars.  Plea, 
general  issue.  The  cause  was  tried  before  a  justice  of  the 
peace,  to  a  jury;  when  it  appeared  from  the  evidence  that  the 
defendant,  who  is  a  butcher  at  Milwaukee,  was  driving  some 
sheep  he  had  purchased  toward  the  city  upon  the  highway', 
when  they  became  mixed  with  a  small  lot  of  twenty-two 
sheep  of  plaintiff,  which  were  running  at  large  upon  the  high- 
way. The  defendant  drove  the  whole  flock  into  a  yard  near 
the  road,  for  the  purpose  of  parting  them,  and  did  throw  out 
a  number  which  he  did  not  claim,  and  pursued  his  way  with 
the  remainder  to  his  slaughter-house  af  Milwaukee,  where 
they  were  slaughtered  in  his  business.  The  evidence  tended. 
to  show,  and  the  jury  found  it  did  show,  by  the  verdict  ren-, 
dered,  that  some  four  of  the  plaintiff's  sheep  remained  in  the 
flock,  and  were  driven  to  Milwaukee,  and  slaughtered  by  de- 
fendant. The  verdict  and  judgment  before  the  justice  were 
for  the  plaintiff. 

The  cause  was  removed  to  the  county  court  of  Milwaukee 
County  by  writ  of  certiorari. 

Upon  this  hearing  the  county  court  reversed  the  judgment 
of  the  justice,  and  rendered  a  judgment  against  the  plaintiff, 
before  the  justice,  for  costs,  to  reverse  which  judgment  of 
the  county  court  this  writ  of  error  is  brought. 

James  II.  Paine  c6  Son  for  plaintiff  in  error. 

Butler,  Buttriclc  c&  Cottrill  for  defendant  in  error. 

By  the  court.  Cole,  J.  We  have  no  doubt  but  the  action 
of  trespass  would  lie  in  this  case.  In  driving  off  the  sheep, 
the  defendant  in  error,  without  doubt,  unlawfully  interfered 
with  the  property  of  Dexter;  and  it  has  been  frequently 
decided  that,  to  maintain  trespass  de  honis  asportatis,  it  was 
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not  necessary  to  prove  actual,  forcible  dispossession  of  prop- 
erty, but  that  evidence  of  any  unlawful  interference  •with,  or 
exercise  of  acts  of  ovfnership  over,  property,  to  the  exclusion 
of  the  owner,  would  sustain  the  action.  {Gibhs  v.  Chase,  10 
Mass.  128 ;  Miller  v.  Balcer,  1  Met.  2Y ;  Phillips  (&  Brown  v. 
Hall  et  al,  8  Wend.  610 ;  Morgan  v.  Varid;  id.  587 ;  Win- 
tringhouse  v.  La  Foy,  7  Cowan,  735 ;  Reynolds  v.  Shuler, 
5  id.  325;  1  Chitty  PI.  (11  Amer.  ed.)  170,  and  cases  cited 
in  the  notes.)  Neither  is  it  necessary  to  prove  that  the  act 
was  done  with  a  wrongful  intent,  it  being  sufficient  if  it  was 
without  a  justifiable  cause  or  purpose,  though  it  were  done 
accidentally  or  by  mistake.  (2  Green.  Ev.  sec.  622  ;  Grulle  v. 
Snow,  19  J.  K.  381.)  There  is  nothing  inconsistent  with  these 
authorities  in  the  case  of  Parker  v.  Wal/rod,  13  "Wend.  296, 
cited  upon  the  brief  of  the  counsel  for  the  defendant  in  error.^ 
*  *  *  *      ,         # 

The  judgment  of  the  county  court  is  therefore  reversed,  and 
the  judgment  of  the  justice  affirmed. 


SECTION  3.     INJURIES  TO  REVERSION. 

Devlin  v.  Snbllenbueg. 

(132  Pa.  St.  186.  — 1890.) 

On  I^ovember  3,  1877,  John  Devhn  brought  trespass  against 
Joseph  SneUenburg,  I^Tathan  Snellenburg  and  others,  trading  as 
E".  SneUenburg  &  Co.     Issue. 

At  the  trial  on  April  1,  1889,  it  was  made  to  appear  that 
the  defendants,  who  were  clothiers  in  the  city  of  Philadelphia, 
had  employed  one  William  D.  Johnson  to  paint  their  advertise- 
ments upon  blank  walls  and  other  places  ia  the  city;  that 
in  his  employment  said  Johnson  had  painted  an  advertisement 
for  them  upon  the  wall  of  the  property  belonging  to  the 
plaintiff,  which  at  the  time  was  ia  the  possession  of  a  tenant 
under  a  three  years'  lease,  and  that  the  ter^^nt  authorized  the 
painting  of  the  sign  in  consideration  of  $6  paid  to  her  by  the 
defenda.nts.     Testimony  was  introduced  by  both  parties  as 

iCf.  Wellingtons.  Wentworth,  8  Met.  548;  Van  Valkenburg  v.  Thayer,  67 
Barb.  196;  Piatt  v.  Tattle,  23  Conn.  233.  27 
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to  the  cost  of  obliterating  the  advertisement,  the  necessity 
of  painting  it  out  and  of  subsequently  repainting  the  wall, 
etc.,  and  whether  the  advertisement  could  be  washed  out 
with  an  application  of  caustic  soda  and  water. 

Mr.  Thomas  R.  Elcock  for  the  appellants. 

Mr.  James  E.  Gorman  for  appellee. 

Per  Cueiam.  If  as  alleged  by  the  defendants,  the  wall  in 
question  was  painted  by  the  consent  of  the  tenants  in  posses- 
sion, it  might-  render  the  latter  liable  to  the  plaintiff,  but  it 
would  not  relieve  the  defendants.  If  the  wall  was  injured, 
and  the  jury  have  so  found,  it  was  an  injury  to  the  reversion, 
and  the  owner  thereof  may  have  his  action  on  the  case  there- 
for. {Ripka  V.  Sergeant,  7  W.  &  S.  9 ;  Schnable  v.  Koehler,  28 
Pa.  181;  Molntire  v.  Coal  Co.,  118  Pa.  108.) 

The  defendant,  Joseph  J.  Snellenburg,  having  testified 
when  on  the  stand  that  the  wall  was  painted  by  his  order  and 
direction,  it  was  not  error  for  the  learned  judge  to  instruct 
the  jury  that  "  no  matter  what  conclusion  you  come  to  in  the 
case,  the  plaintiff  is  entitled  to  your  verdict." 

*  *  *  -X-  * 

Judgment  affirmed. 


SECTION  5.    CONVERSION. 
Pease  v.  SMrrn. 

(61N.Y.  477. —1875.) 

The  action  was  brought  for  the  alleged  conversion  by  the 
defendants  of  a  quantity  of  law  books  belonging  to  the  plain- 
tiffs. 

Plaintiffs  were  book-sellers  and  stationers  in  the   city 
Albany.     The  defendants  dealt  largely  in  materials  used 
the  manufacture  of  paper.     Their  course  of  business  wag 
.purchase  from  junk-shops  and  small  dealers;^l)i^jj^M 
tetc,  in  bales,  and  to  sell  to  the  raanufacturer^'^Wiey  boj 
among  others,  from  Moses  K.  Perry,  a  junk  dealer  in  Alf 
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The  evidence  upon  the  trial  tended  to  show  that  among  the 
materials  purchased  from  Perry  were  law  blanks  belonging  to 
the  plaintiffs,  which  had  been  stolen  from  them  by  one  Frank 
Mason  who  was  porter  in  their  employ. 

Amasa  J.  Parker  for  the  appellants. 

W.  Packer  Prentice  for  the  respondents. 

DwiGHT,  C.  There  are  several  objections  raised  by  the 
defendants  on  this  appeal. 

1.  It  is  claimed  that  the  judge  erred  at  the  trial  in  refusing 
to  grant  a  nonsuit,  because  the  defendants  bought  the  goods 
in  controversy  in  the  course  of  trade,  and  had  sold  them  be- 
fore any  claim  was  made  by  the  owners.  It  is  insisted  by  the 
appellant  that  it  is  a  prerequisite  to  a  valid  claim  for  conver- 
sion, in  such  a  case,  that  a  demand  should  have  been  made  for 
the  goods  while  they  were  in  the  defendants'  possession  and 
before  their  sale,  and  that  there  can  be  no  conversion,  unless 
control  over  the  property  was  exercised  with  knowledge  of  the 
plaintiff's  rights.  This  proposition  is  untenable.  The  assumed 
sale  by  the  porter  of  the  plaintiff's  to  Perry  was  wholly  nuga- 
tory, and  conveyed  no  title.  (Saltus  v.  Everett,  20  Wend.  267 ; 
McGoldrick  v.  Willets,  52  K  Y.  612.)  On  like  grounds,  the 
sale  by  Perry  to  the  defendants  was  without  effect.  They 
were  constructivelj''  in  possession  of  the  plaintiff's  property 
without  the  consent  of  the  latter.  They  even  sent  their  own 
carts  to  transfer  the  goods  when  sold  to  Allen  Brothers.  This 
exercise  of  an  act  of  ownership  or  dominion  over  the  plaintiff's 
property,  assuming  to  sell  and  dispose  of  it  as  their  own,  was, 
within  reason  and  the  authorities,  an  act  of  conversion  to 
their  own  use.  The  assumed  act  of  ownership  was  inconsistent 
with  the  dominion  of  the  plaintiffs,  and  this  is  of  the  essence 
of  a  c<^version.  Knowledge  and  intent  on  the  part  of  the 
mts  are  not  material.  So  long  as  the  defendants  had 
^act  of  ownership  over  the  property,  and  had  acted 
faith,  a  demand  and  refusal  would  be  necessary  to  put 
ifitkeim  in  the] Wrong  and  to  constitute  conversion.  Until  such 
deband,  tli|re  is  no  apparent  inconsistency  between  their  pos- 
session arid  the  plaintiff's  ownership.     After  a  sale  has  been 
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made  by  the  defendants,  they  have  assumed  to  be  the  owners, 
and  will  be  estopped  to  deny  in  an  action  by  the  lawful  owner, 
the  natural  consequences  of  their  act,  and  to  resist  an  action 
for  the  value  of  the  goods.  The  principle  is  Avell  stated  by 
Alderson,  B.,  in  Fouldes  v.  Willoughhy,  8  M.  &  W.  540:  "Any  • 
asportation  of  a  chattel  for  the  use  of  the  defendant  or  a  thirc| 
person  amounts  to  a  conversion  for  this  simple  reason,  that  it 
is  an  act  inconsistent  with  the  general  right  of  dominion  whichj 
the  owner  of  a  chattel  has  in  it,  who  is  entitled  to  the  use  of 
it  at  all  times  and  in  all  places."  In  the  same  spirit,  "conver-^ 
sion  "  is  defined,  in  a  very  recent  case,  to  be  an  unauthorized  \ 
act  which  deprives  another  of  his  property  permanently  or  for 
an  indefinite  time.  {Hiort  v.  Bott^  L.  K.  (9  Ex.)  86  (a.d. 
1874).)  So  it  is  said  in  Boyce  v.  Broclcway,  31  K  Y.  490,  tiiat 
a  wrongful  intent  is  not  an  essential  element  in  a  conversion. 
It  is  enough  that  the  rightful  owner  has  been  deprived  of  his 
property  by  some  unauthorized  act  of  another  assuming  do- 
minion or  control  over  it.  No  manual  taking,  on  the  defend- 
ants' part,  is  necessary.  {Bristol  v.  Burt,  7  J.  R.  254 ;  Connah 
V.  Hall,  23  Wend.  462.)  The  case  of  Harris  v.  Saunders, 
2  Strobh.  Eq.  370,  resembles  closely  the  case  at  bar.  The 
defendant  having  the  property  of  the  plaintiff  in  his  own 
hands  by  purchase  from  one  who  had  no  title,  sold  it  to  an- 
other who  carried  it  beyond  the  plaintiff's  reach,  and  received 
the  purchase  money.  These  acts  were  held  to  amount  to  a 
conversion,  though  the  defendant  was  not  aware  of  the  plain- 
tiff's title.  As,  according  to  these  views,  the  conversion  took 
place  at  the  moment  of  the  unauthorized  sale  by  the  present 
defendants,  no  demand  was  necessary,  the  sole  object  of  a 
demand  being  to  turn  an  otherwise  lawful  possession  into  an 
unlawful  one,  by  reason  of  a  refusal  to  comply  with  it,  and 
thus  to  supply  evidence  of  a  conversion.  (Esmay  v.  Fanning, 
9  Barb.  176;  Vincent  v.  OonUin,  1  E.  D.  Smith,  203;  Olass- 
ner  v.  Wheaton,  2  id.  352;  Munger  v.  Hess,  28  Barb.  75.) 
After  a  wrongful  taking  and  carrying  away  of  the  property, 
the  cause  of  action  has  become  complete  without  further  act 
on  the  plaintiff's  part.  {Brewster  v.  Silliman,  38  IST.  Y.  423 ; 
Hanmer  v.  Wilsey,  17  Wend.  91 ;  Otis  v.  Jones,  21  id.  394.) 
*  *  *  *  * 

Judgment  affirmed. 
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Swim  v.  Wilsok. 

(90Cal.  126.  — 1891.) 

De  Haven,  J.  The  plaintiff  was  the  owner  of  100  shares  of 
stock  of  a  mining  corporation,  issued  to  one  H.  B.  Parsons,  trustee, 
and  properly  indorsed  by  him.  This  stock  was  stolen  from  plain- 
tiff by  an  employee  in  Ms  office,  and  delivered  for  sale  to  the 
defendant,  who  was  engaged  in  the  business  of  buying  and  selling 
stocks  on  commission.  At  the  time  of  placing  the  stock  in  defend- 
ant's possession,  the  thief  represented  himself  as  its  owner,  and 
the  defendant  relying  upon  this  representation,  in  good  faith,  and 
without  any  notice  that  the  stock  was  stolen,  sold  the  same  in 
the  usual  course  of  business,  and  subsequently,  stiU  •without  any 
notice  that  the  person  for  whom  he  had  acted  in  making  the 
sale  was  not  the  true  owner,  paid  over  to  him  the  net  proceeds 
of  such  sale.  Thereafter  the  plaintiff  brought  this  action  to 
recover  the  value  of  said  stock,  alleging  that  the  defendant  had 
converted  the  same  to  his  own  use,  and,  the  facts  as  above  stated 
appearing,  the  court  in  which  the  action  was  tried  gave  judg-> 
ment  against  defendant  for  such  value,  and  from  this  judgment, J 
and  an  order  refusing  him  a  new  trial,  the  defendant  appeals. 
It  is  clear  that  the  defendant's  principal  did  not  by  stealing 
plaintiff's  property  acquire  any  legal  right  to  sell  it,  and  it  is 
equally  clear  that  the  defendant,  acting  for  him  and  as  his  agent, 
(.Ud  not  have  any  greater  right,  and  his  act  was  therefore  AvhoUy 
uiiauthorized,  and  in  law  was  a  conversion  of  plaintiff's  property. 
"  It  is  no  defence  to  an  action  of  trover  that  the  defendant 
acted  as  the  agent  of  another.  If  the  principal  is  a  wrong-doer, 
the  agent  is  a  wrong-doer  also.  A  person  is  guilty  of  a  con- 
version who  sells  the  property  of  another  without  authority 
from  the  owner,  notwithstanding  he  acts  under  the  authority 
of  one  claiming  to  be  the  owner,  and  is  ignorant  of  such  per- 
son's want  of  title."  {Kimball  v.  Billings,  55  Me."  147 ;  Coles  v. 
Clarlc,  3  Cush.  399 ;  Koch  v.  Branch,  4A  Mo.  542.)  In  StejpJiens 
V.  Elwall,  4  Maule  &  S.  259,  this  principle  w-as  applied  where 
an  innocent  clerk  received  goods  from  an  agent  of  his  employer, 
and  forwarded  them  to  such  employer  abroad ;  and,  in  render- 
ing his  decision  on  the  case  presented,  Lord  EUenborough  uses 
this  language :  "  The  only  question  is  whether  this  is  a  conver- 
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sion  in  the  clerk,  -which  undoubtedly  was  so  in  the  master. 
The  clerk  acted  under  an  unavoidable  ignorance  and  for  his 
master's  benefit,  when  he  sent  the  goods  to  his  master ;  but, 
nevertheless,  his  acts  may  amount  to  a  conversion ;  for  a  person 
is  guilty  of  conversion  who  intermeddles  with  my  property,  and 
disposes  of  it,  and  it  is  no  answer  that  he  acted  under  the  author- 
ity of  another,  who  had  himself  no  authority  to  dispose  of  it." 
To  hold  the  defendant  liable,  under  the  circumstances  disclosed 
here,  may  seem  upon  first  impression  to  be  a  hardship  upon 
him.  But  it  is  a  matter  of  every-day  experience  that  one  can- 
not always  be  perfectly  secure  from  loss  in  his  dealings  with 
others,  and  the  defendant  here  is  only  in  the  position  of  a  per- 
son who  has  trusted  to  the  honesty  of  another,  and  has  been 
deceived.  He  undertook  to  act  as  agent  for  one  who  it  now 
appears  was  a  thief,  and,  relying  on  his  representations,  he  aided 
his  principal  to  convert  the  plaintiff's  property  into  money,  and 
it  is  no  greater  hardship  to  require  him  to  pay  to  the  plaintiff 
the  value  of  this  property  than  it  would  be  to  take  it  away  from 
the  innocent  vendee  who  purchased  and  paid  for  it.  And  yet 
it  is  universally  held  that  the  purchaser  of  stolen  chattels,  no 
matter  how  innocent  or  free  from  neghgence  in  the  matter, 
acquires  no  title  to  such  property  as  against  the  owner,  and  this 
rule  has  been  appHed  in  this  court  to  the  innocent  purchaser  of 
shares  of  stock.  {Banrstow  v.  Mining  Co.,  64  Cal.  388 ;  Sher- 
wood V.  Mining  Go.,  50  Cal.  413.) 

The  precise  question  involved  here  arose  in  the  case  of  Ber- 
cich  V.  Marye,  9  Nev.  312.  In  that  case,  as  here,  the  defendant 
was  a  stockholder  who  had  made  a  sale  of  stolen  certificates  of 
stock  for  a  stranger,  and  paid  him  the  proceeds.  He  was  held 
liable,  the  court  in  the  course  of  its  opinion  saying :  "  It  is  next 
objected  that,  as  the  defendant  was  the  innocent  agent  of  the 
person  for  whom  he  received  the  shares  of  stock,  without  knowl- 
edge of  the  felony,  no  judgment  should  have  been  rendered 
against  him.  It  is  well  settled  that  agency  is  no  defence  to  an 
action  of  trover,  to  which  the  present  action  is  analogous."  The 
same  conclusion  was  reached  hi  Kimball  v.  Billings,  55  Me.  147, 
the  property  sold  in  that  case  by  the  agent  being  stolen  govern- 
ment bonds,  payable  to  bearer.  The  court  there  said :  "  ITor  is 
it  any  defence  that  the  property  sold  was  government  bonds 
payable  to  bearer.     The  boiM  ji'A^  purchaser  of  a  stolen  bond 
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Vpayable  to  bearer  might  perhaps  defend  his  title  against  even 
xhe  true  owner.     But  there  is  no  rule  of  law  that  secures  immu- 
nity to  the  agent  of  the  thief  iu  such  cases,  nor  to  the  agent  of 
one  not  abonajide  holder.  .  .  .    The  rule  of  law  protecting  5ci72.a 
Jlde  purchasers  of  lost  or  stolen  notes  and  bonds  payable  to 
bearer  has  never  been  extended  to  persons  not  bona  fide  pur- 
chasers, nor  to  their  agents."     Indeed,  we  discover  no  difference 
in  principle  between  the  case  at  bar  and  that  of  Rogers  v.  Huie, 
1  Cal.  571,  in  which  case,  Bennett,  J.,  speaking  for  the  court, 
said :  "  An  auctioneer  who  receives  and  sells  stolen  property  is 
hable  for  the  conversion  to  the  same  extent  as  any  other  mer- 
chant or  individual.     This  is  so  both  upon  principle  and  author- 
ity.    Upon  principle,  there  is  no  reason  why  he  should  be 
exempted  from  liabihty.     The  person  to  whom  he  sells,  and 
who  has  paid  the  amount  of  the  purchase  money,  would  be  coan- 
peUed  to  deliver  the  property  to  the  true  owner  or  pay  him  its 
full  value ;  and  there  is  no  more  hardship  iu  requiring  the  auc- 
tioneer to  account  for  the  value  of  the  goods  than  there  would 
be  in  compeUing  the  right  owner  to  lose  them,  or  the  purchaser 
from  the  auctioneer  to  pay  for  them."     It  is  true  that  this  same 
case  afterwards  came  before  the  court,  and  it  was  held,  in  an 
opinion  reported  in  2  Cal.  571,  that  an  auctioneer,  who  in  the 
regular  course  of  his  business  receives  and  seUs  stolen  goods, 
and  pays  over  the  proceeds  to  the  felon,  without  notice  that  the 
goods  were  stolen,  is  not  hable  to  the  true  owner  as  for  a  con- 
version.    This  latter  decision,  however,  cannot  be  sustained  on 
priaciple,  is  opposed  to  the  great  weight  of  authority,  and  has 
been  practically  overruled  in  the  later  case  of  Gerkel  v.  ^¥ater- 
man,  63  Cal.  34.    In  that  case  the  defendants,  who  were  com- 
mission merchants,  sold  a  quantity  of  Avheat,  supposing  it  to  be 
the  property  of  one  "Williams,  and  paid  over  to  him  the  proceeds 
of  the  sale  before  they  knew  of  the  claim  of  the  plaintiff  in  that 
action.     There  was  no  fraud  or  bad  faith,  but  the  court  held  the 
defendants  there  liable  for  the  conversion  of  the  wheat.     In 
this  case  it  was  the  duty  of  the  defendant  to  know  for  whom  he 
acted,  and,  unless  he  was  willing  to  take  the  chances  of  loss,  to 
have  satisfied  himself  that  his  principal  was  able  to  save  him 
harmless  if  m  the  matter  of  his  agency  he  incurred  a  liability 
b}^  the  conversion  of  property  not  belonging  to  such  principal. 

Judgment  and  order  affirincd. 
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McPaetland  v.  Kead. 

(UAllen,  231.  — 1865.) 

ToET,  to  recover  for  the  conversion  of  certain  articles  of  house- 
hold furniture. 

At  the  trial  in  the  Superior  Court,  before  Putnam,  J.,  it  ap- 
peared that,  on  the  ninth  of  December,  1863,  Samuel  B.  Cook 
executed  and  delivered  a  mortgage  of  the  articles  in  contro- 
versy to  the  plaintiff,  and  to  avoid  the  necessity  of  recording 
the  mortgage  it  was  proposed  by  Cook  to  put  the  furniture 
in  one  room  of  the  house  in  which  he  lived,  and  lock  the  door, 
and  deliver  the  key  to  William  D.  Whiting,  who  owned  the 
house,  that  he  might  keep  possession  of  the  mortgaged  prop- 
erty till  Cook  should  pay  to  the  plaintiff  the  debt  secured  by 
the  mortgage.  This  being  assented  to,  was  accordingly  done ; 
and  Cook  shortly  afterwards  moved  from  the  house,  and  the 
key  of  the  house  was  also  delivered  to  Whiting.  After  this 
had  been  done,  and  before  the  mortgage  had  been  recorded, 
the  furniture  was  attached  by  the  defendant  Read,  who  was 
a  deputy  sheriff,  on  a  writ  against  Cook,  and  was  subsequently 
sold  by  him  on  the  execution  which  was  obtained  in  the  suit. 
The  other  defendant,  Foque,  acted  as  the  agent  of  the  attach- 
ing creditor  in  directing  and  assisting  in  the  attachment. 

J.  Brown  for  the  defendants. 

C  I.  Heed  for  the  plaintiff. 

BiGELOW,  Ch.  J.  These  exceptions  are  groundless.  1.  The 
evidence  of  delivery  of  the  chattels  included  in  the  mortgage, 
and  of  the  retention  of  possession  of  them  by  the  mortgage, 
was  plenary.  Delivery  to  and  possession  by  the  agent  are  the 
same  in  legal  effect  as  if  made  to  and  held  by  the  principal. 
The  agency  was  clearly  proved. 

2.  So  was  the  evidence  of  the  conversion  of  the  property. 
Every  tortious  taking,  with  intent  to  apply  chattels  to  the 
use  of  the  taker  or  some  other  person  than  the  owner,  is  a 
conversion. 
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3.  Both  defendants  were  liable.  It  is  not  necessary  in 
order  to  charge  them  to  show  that  each  actually  participated 
in  seizing  and  removing  the  property.  It  was  sufficient  to 
prove  that  both  were  present,  one  inciting  or  directing  the 
wrongful  taking,  and  the  other  obeying  the  order  and  carry- 
ing it  into  effect.     Both  were  principals  in  the  conversion. 

JExceptions  overntled. 


Shea  v.  Milfoed. 

(145  Mass.  625.  — 1888.) 

W.  A.  Oile  for  the  plaintiflf.   , 

T.  G.  Kent  and  O.  T.  Dewey  for  defendants. 

W.  Allen-,  J.  The  property  of  the  plaintiff,  alleged  to 
have  been  converted  by  the  defendants,  was  on  land  belonging 
to  and  occupied  by  the  defendant  town.  The  town  requested 
the  plaintiff  to  remove  the  property  to  another  place  on  the 
same  parcel  of  land,  and  the  plaintiff  refused  to  do  so,  where- 
upon the  defendants  removed  it  to  the  place  assigned  by  the 
town.  The  instruction  that,  if  the  plaintiff  unreasonably 
neglected  to  remove  the  property,  and  the  defendants  re- 
moved it  to  another  part  of  the  lot,  doing  no  unnecessary  dam- 
age, the  plaintiff  could  not  recover,  was  sufficiently  favorable 
to  the  plaintiff,  even  if  he  occupied  under  a  license  which  had 
not  been  revoked.  The  evidence  negatived  a  conversion  of 
the  property  by  the  defendants,  and  showed  that  they  claimed 
no  title  to  it,'assumed  no  dominion  over  it,  and  did  nothing 
in  derogation  of  the  plaintiff's  title  to  it,  and  that  all  that 
was  claimed  by  the  defendants  was  the  right  to  remove 
goods  from  one  place  to  another  on  their  own  land.  All  that 
was  done  was  in  assertion  of  their  right  in  the  land,  and  in 
recognition  of  the  plaintiff's  right  of  property  in  the  chat- 
tels. If  the  plaintiff  had  the  right  to  occupy  the  land  which 
he  claimed,  the  act  of  the  defendants  was  wrongful,  and  they 
would  be  liable  to  the  plaintiff  for  damages  for  breach  of  con- 
tract, or  for  the  trespass,  but  not  for  the  value  of  property 
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converted  to  their  own  use.  {Farnsworth  v.  Lowery,  134  Mass. 
512 ;  Fouldes  v.  Willoughby,  8  M.  &  W.  540 ;  Eeald  v.  Carey, 
11  0.  B.  977.) 

It  is  immaterial  whether  the  plaintiif  had  an  unrevoked 
license  to  occupy  the  land,  and  we  express  no  opinion  upon 
that  question.  Exceptions  overruled. 


Feome  v.  Devins. 

(45N.  J.  L.  515.— 1883.) 

For  the  plaintiff,  L.  De  Witt  Taylor. 
For  the  defendant,  George  A.  Angle. 

Dixon,  J.  In  August,  1879,  the  plaintiff  left  his  plough  on  the 
farm  of  one  Cummins,  with  the  latter's  consent,  until  he,  the 
plaintiff,  should  come  and  take  it  away.  In  April,  1880,  the 
farm  passed  into  the  possession  of  one  Hibler,  the  plough  still 
being  there.  In  June,  1880,  the  defendant,  a  neighboring  far- 
mer, borrowed  the  plough  of  Hibler  to  plough  a  field,  supposing 
the  plough  to  be  Hibler's,  and  having  used  it,  in  tliree  or  four 
days  returned  it  to  Hibler,  still  supposing  it  to  be  his  property. 
In  the  summer  of  1881  the  plaintiff  informed  the  defendant 
that  it  was  his  plough  which  he  had  used,  and  demanded  of  him 
pay  for  the  use,  and  the  return  of  the  plough  or  its  value,  and  the 
defendant,  not  complying,  the  plaintiff  brought  an  action  of 
trover  for  the  plough.  The  justice  before  whom  the  suit  was 
instituted,  and  the  Common  Pleas  on  appeal,  each  gave  judg- 
ment for  the  plaintiff  for  the  value  of  the  plough.  The  judgment 
of  the  Pleas  is  now  before  us  on  certiorari,  and  the  defendant 
below  contends  that  the  foregoing  facts  proved  on  the  trial  did 
not  justify  the  judgment. 

In  this  contention  we  agree  with  the  defendant. 

In  order  to  maintain  an  action  of  trover,  it  is  necessary  to 
prove  a  conversion  by  the  defendant  of  the  plaintiff's  propert}'. 
"What  will  constitute  a  conversion  is,  I  think,  well  summed  up 
by  Mr.  Justice  Depue  in  Woodside  v.  Adams,  11  Vroom,  417, 
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in  these  words :  "  To  constitute  a  conversion  of  goods,  there 
must  be  some  repudiation  by  the  defendant  of  the  owner's 
right,  or  some  exercise  of  dominion  over  them  by  him  incon- 
sistent with  such  right,  or  some  act  done  which  has  tlie  effect 
of  destroying  or  changhig  the' quality  of  the  chattel." 

This  subject  has  quite  recently  received  considerable  discus- 
sion in  the  Exchequer  Chamber  and  House  of  Lords  of  England, 
in  Fowler  v.  Hollins,  L.  E.  7  Q.  B.  616,  and  L.  R.  7  H.  L. 
757.  The  facts  upon  Avhich  the  court  finally  settled  as  the 
basis  of  decision,  made  the  case  a  plain  one  of  conversion. 
They  were,  that  one  Bayley  had  fraudulently  come  into  pos- 
session of  thirteen  bales  of  cotton  belonging  to  plaintiff,  and 
had  sold  and  delivered  them  to  the  defendant,  who  boao-bt  in 
good  faith,  and  who  then  sold  and  delivered  them  in  good  faith 
to  Micholls  &  Co.  Here  was  clearly  an  exercise  of  dominion 
over  the  goods  by  the  defendant  inconsistent  with  the  plaintiff's 
right.  But  in  the  course  of  the  cause  some  of  the  judges  thought 
that,  according  to  the  case  reserved,  the  defendant,  in  the  trans- 
fer from  Bayley  to  Micholls  &  Co.,  dealt  only  as  broker  and 
agent  of  the  latter,  and  in  examining  the  goods,  receiving  them 
from  Bayley  and  forwarding  them  to  Micholls  &  Co.,  acted 
without  any  actual  intention  with  regard  to,  or  any  considera- 
tion of,  the  property  in  the  goods  being  in  one  person  more  than 
another ;  and  so  the  question  was  raised,  whether  such  a  posses- 
sion of  the  goods  and  such  an  asportation  amounted,  in  law, 
to  a  conversion.  Many  of  the  English  cases  were  commented  on 
at  length  by  Mr.  Justice  Brett,  in  both  tribunals,  and  he  insisted, 
Avith  great  force  and  clearness,  upon  a  negative  response. 
Byles,  J.,  and  Kelly,  C.  B.,  expressly  concurred  in  this  opinion, 
and  the  other  judges  in  the  Exchequer  Chamber  seem  not  to 
have  disagreed  with  it  in  point  of  law,  but  they  rested  their 
conclusion  upon  a  different  view  of  the  facts.  In  the  House 
of  Lords,  Mr.  Justice  Blackburn  expressed  his  opinion  that  the 
defendant  was  liable,  because  he  both  entered  into  a  contract 
with  Bayley,  and  also  assisted  in  changing  the  custody  of  the 
goods,  and  so  knowingly  and  intentionally  assisted  in  transfer- 
ring the  dominion  and  property  in  the  goods  to  Micholls  &  Co., 
that  they  might  dispose  of  them  as  their  own.  This  he  deemed 
a  conversion  by  the  defendant,  no  matter  whether  he  acted  as 
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broker  or  not.  In  the  course  of  his  remarks  he  lays  down  the 
principle  that  one  who  deals  with  goods  at  the  request  of  the 
l)erson  who  has  the  actual  custody  of  them,  in  the  iona  fide 
belief  that  the  custodier  is  the  true  owner,  or  has  the  authority 
of  the  true  owner,  should  be  excused  from  what  he  does,  if  the 
act  is  of  such  a  nature  as  would  be  excused  if  done  by  the  author- 
ity of  the  persoa  in  possession,  if  he  was  a  finder  of  the  goods 
or  entrusted  with  their  custody.  He  concedes,  moreover,  that 
this  is  not  the  extreme  limit  of  the  excuse,  and  doubts  whether  it 
would  be  a  conversion  for  a  miller  to  grind  grain  into  flour  and 
return  the  flour  to  the  person  who  brought  the  grain,  before  he 
heard  of  the  owner.  Under  the  definition  of  Mr.  Justice  Depue, 
above  quoted,  this  act  of  the  miller  would  be  a  conversion,  be- 
cause it  changed  the  quality  of  the  owner's  goods.  Mr.  Baron 
Cleasby,  while  concurring  with  those  who  looked  upon  the  de- 
fendant as  a  principal,  and  therefore  guilty,  says  with  reference 
to  this  view,  that  he  was  a  broker  merely  :  "  How  far  the  inter- 
meddling with  the  goods  themselves  by  delivering  them  would  " 
involve  a  broker  in  responsibility  to  the  owner,  "  admits  of  ques- 
tion, and  was  the  subject  of  much  argument  at  the  bar,  and 
might  depend  upon  the  extent  to  which  the  broker  in  such  case 
could  be  regarded  as  having  an  independent  possession  of  the 
goods  and  delivering  them  for  the  purpose  of  passing  the  prop- 
erty." Mr.  Justice  Grove  advised  the  house  in  favor  of  the 
plaintiff,  on  the  ground  that  the  defendant  intermeddled  with 
goods  which  were  not  his  own,  and  exercised  a  dominion  over 
them  inconsistent  with  the  right  of  the  true  owner.  Mr.  Baron 
Amphlett  concurred  with  Brett ;  Lord  Chelmsford,  Chancellor 
Cairns,  Lords  Hatherley  and  O'Hagan  advised  for  the  plaintiff 
in  substance,  because  the  defendant  had  exercised  dominion 
over  the  plaintiff's  property  by  disposing  of  it  to  Micholls  & 
Co. 

It  is  apparent,  I  think,  from  a  perusal  of  these  judgments, 
that  every  judge  based  his  opinion  of  the  defendant's  guilt  on 
the  question  whether  he  had  done  any  act  which  amounted  to 
a  repudiation  of  the  plaintiff's  title,  or  to  an  exercise  of  do- 
minion, i.e.  ownership  over  the  goods.  Less  than  this  would 
constitute  a  trespass,  but  not  a  conversion,  so  long  as  the  char- 
acter of  the  chattels  remained  unchanged.  ^ 
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In  the  very  late  case  in  Massachusetts  {Sjpooner  v.  Man- 
chester, 133  Mass.  270)  a  similar  view  is  expressed.  Field,  J., 
there  says:  "Conversion  is  based  upon  the  idea  of  an  assump- 
tion of  property  or  a  right  of  dominion  over  the  thing  con- 
verted, .  .  .  and  it  is,  therefore,  not  every  wrongful  inter- 
meddling with,  or  wrongful  asportation,  or  wrongful  detention 
of  personal  property,  that  amounts  to  a  conversion.  Acts 
which  themselves  imply  an  assertion  of  title  or  of  a  right  of 
dominion  over  personal  property,  such  as  a  sale,  letting  or 
destruction  of  it,  amount  to'  a  conversion,  even  although  the 
defendant  may  have  honestly  mistaken  his  rights;  but  acts 
which  do  not,  in  themselves,  imply  an  assertion  of  title  or  of  a 
right  of  dominion  over  such  property,jwiirnqtsustain_a^ 
of  trover,  unless  done'with  the  intention  to  deprive  the^owneL 
of  it  permaTigntly- o'r'  temporarily,  or  unless  there  has  been  a 
demand  for  the  property  and  a  neglect  or  refusal  to  deliver  it, 
which  are  evidence  of  a  conversion,  because  they  are  evidence 
that  the  defendant,  in  withholding  it,  claims  the  right  to  with- 
hold it,  which  is  a  claim  of  a  right  of  dominion  over  it.  .  .  . 
Whether  an  act  involving  the  temporary  use,  control  or  deten- 
tion of  property,  implies  an  assertion  of  a  right  of  dominion 
over  it,  may  well  depend  upon  the  circumstances  of  the  case 
and  the  intention  of  the  person  dealing  with  the  property." 

To  the  same  effect  is  Laverty  v.  Snethen,  68  JST.  Y".  522.  In 
the  light  of  these  authorities,  the  conduct  of  the  defendant  in 
the  case  at  bar  did  not  amount  to  a  conversion  of  the  plough. 
He  received  it  for  a  temporary  use  only,  and  without  any 
claim  of  right  or  dominion  over  it,"  but  having  a  mere  license 
from  the  possessor,  revocable  at  once  by  either  the  possessor 
or  the  true  owner.  He  surrendered  it  to  the  possessor  from 
whom  he  had  received  it,  without  any  intention  of  enlarging 
or  changing  his  title,  without  any  reference  to  anybody's  title, 
and  doubtless  would  have  as  readily  surrendered  to  the  plain- 
tiff upon  his  ownership  being  shown.  Neither  in  the  use  nor  in 
the  surrender  by  the  defendant  does  there  appear  any  repudi- 
ation of  the  owner's  right,  or  any  exercise  of  dominion  incon- 
sistent with  such  right.  His  acts  may  have  constituted  a  tres- 
pass, but  not  a  conversion. 

This  being  so,  his  subsequent  failure  to  deliver  the  plough  to 
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the  plaintiff  on  demand,  was  not  evidence  of  a  conversion,  for 
tlie  reason  that  delivery  was  then  impossible  to  him.  He  did 
not  refuse  to  deliver,  but  could  not.  {Boss  v.  Johnson,  5  Burr. 
2825 ;  Salt  Springs  Bank  v.  Wheeler,  48  IST.  Y.  492 ;  Magnin 
v.  Dinsmore,  70  N.  Y.  410.) 

The  plaintiff  contends  that  the  evidence  on  the  part  of  the 
defendant  as  to  his  conversation  with  Hibler,  at  the  time  of 
borrowing  the  plough,  was  illegal.  It  was  not,  however.  It 
being  proper  to  show  that  the  defendant  came  into  possession 
of  the  plough,  the  declarations  of  himself  and  of  the  person  from 
whom  he  received  possession,  contemporaneous  with  the  trans- 
fer and  indicative  of  its  character,  were  admissible  as  part  of 
the  res  gestae.  {Luse  v.  Jones,  10  Vroom,  707 ;  Hunter  v.  State, 
11  Vroom,  495.) 

The  judgment  helow  should  he  reversed} 


GCELEY    V.    AeMSTEAD. 
(148  Mass.  267.  — 1889.) 

ToET,  for  the  conversion  of  certain  articles  of  personal 
property  belonging  to  the  plaintiff.  The  case  was  submitted 
to  the  Superior  Court,  and,  after  judgment  for  the  defendant, 
to  this  court,  on  appeal,  on  an  agreed  statement  of  facts, 
which,  so  far  as  material,  appears  in  the  opinion. 

B.  B.  Jones  for  the  plaintiff. 

W.  II.  Moody  for  the  defendant. 

Devens,  J.  The  defendant,  who  was  a  job  teamster,  removed 
the  goods  alleged  to  have  been  by  him  converted  from  a  room 
in  the  dwelling  house  of  one  Whittier  to  the  store  of  one 
Davis,  and  there  delivered  them  to  Whittier,  by  whose  direc- 
tion he  had  acted.  Although  the  goods  were  in  the  house  of 
Whittier,  they  were  in  a  room  hired  by  the  plaintiff  from  him. 
The  contract  between  them  was  one  for  rent,  and  not  for  stor- 


i  Cf .  lioack  V.  Turk,  9  Heisk.  (Tenn.)  708,  with  Hollis  v.  Fowler,  supra. 
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age,  Whittier  reserving  no  control  over  the  room.  It  was,  how- 
ever, neither  locked  nor  fastened,  although  no  goods  were  in 
it  except  those  of  the  plaintiff.  In  all  that  he  did  the  defend- 
ant acted  in  good  faith,  without  any  intention  of  depriving  the 
rightful  owner  of  her  property,  and  in  ignorance  of  the  fact 
that  the  plaintiff  was  such  owner,  neither  asserting  title  in 
himself  nor  denying  title  to  any  other,  nor  exercising  any  act 
of  ownership  except  by  the  removal  above  stated. 

The  legal  possession  of  the  goods  was,  under  these  circum- 
stances, undoubtedly  in  the  plaintiff,  and  as  they  were  in  the 
room  hired  bj'^  her,  the  actual  possession  was  also  hers.  The 
apparent  control  of  them  was,  however,  in  Whittier,  as  they 
were  in  his  house,  and  he  had  further  the  present  capacity  to 
take  actual  physical  possession,  as  the  room  in  which  they 
were  was  neither  locked  nor  fastened. 

It  is  conceded  that  whoever  receives  goods  from  one  in 
actual,  although  illegal,  possession  thereof,  and  restores  the 
goods  to  such  person,  is  not  liable  for  a  conversion  by  reason 
of  having  transported  them.  {Strickland  v.  Barrett,  20  Pick. 
415 ;  Leonard  v.  Tidd,  3  Met.  6.)  And  this  would  be  so  appar- 
ently, even  if  the  goods  thus  received  were  restored  to  the 
wrongful  possessor,  after  notice  of  the  claim  of  the  true  owner. 
{Loring  v.  Mulcahy,  3  Allen,  575 ;  Metoalf  v.  McLaughlin, 
122  Mass.  84.) 

Upon  the  precise  question  raised,  we  have  found  no  direct 
authority,  nor  was  any  cited  in  the  argument ;  but  the  principle 
upon  which  the  decisions  above  cited  rest  is  not  unreasonably 
extended  when  it  is  applied  to  the  circumstances  of  the  case 
at  bar.  The  act  of  removing  the  goods  by  direction  of  the 
wrongful  possessor  of  them  is  an  act  in  derogation  of  the  title 
of  the  rightful  owner ;  but  the  party  doing  this  honestly  is 
protected,  because  from  such  actual  possession  he  is  justified  in 
believing  the  possessor  to  be  the  true  owner,  tje  does  no 
more  than  such  possessor  might  himself  have  done  by  virtue 
of  his  wrongful  possession. 

The  defendant  was  a  job  teamster,  and  thus  in  a  small  way 
a  common  carrier  of  such  wares  and  merchandise  as  could  ap- 
propriately be  transported  in  his  team  or  wagon.  He  exercised 
an  employment  of  such  a  character  that  he  could  not  legally 
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refuse  to  transport  property  such  as  he  usually  carried,  which 
was  tendered  to  him  at  a  suitable  time  and  place  with  the 
offer  of  a  reasonable  compensation.  If  he  holds  himself  out 
as  a  common  carrier,  he  must  exercise  his  calling  upon  proper 
request  and  under  proper  circumstances.  {BucMand  v.  Adams 
Express  Co.,  97  Mass.  124 ;  Judson  v.  Western  Railroad,  6 
Allen,  486.)  His  means  of  ascertaining  the  true  title  of  the 
freight  confided  to  him  are  of  necessity  limited.  He  must 
judge  of  this  as  it  is  fairly  made  to  appear.  If  Whittier  had 
actually  gone  into  the  room,  as  he  might  readily  have  done, 
and  taken  physical  possession  of  the  goods,  the  defendant 
upon  well-established  authority  would  have  been  justified  in 
obeying  the  order,  and  transporting  the  goods  to  Whittier 
at  another  place;  and  he  should  not  be  the  less  justified  where 
Whittier,  in  apparent  control  of  the  goods  in  his  own  house, 
and  capable  of  immediately  taking  them  into  his  actual  cus- 
tody by  entering  the  room  through  the  unlocked  door,  has 
directed  the  removal. 

If  a  person  standing  near  and  in  sight  of  a  bale  of  goods 
lying  on  the  sidewalk  belonging  to  another,  and  thus  in  the 
legal  possession  of  such  other,  is  able  at  once  to  possess  him- 
self of  it  actually,  although  illegally,  and  directs  a  carrier  to 
remove  it  and  deliver  it  to  him  at  another  place,  compliance 
with  this  order  in  good  faith  cannot  be  treated  as  a  conversion  ; 
and  apparent  control,  accompanied  with  the  then  present 
capacity  of  investing  himself  with  actual  physical  possession, 
must  be  equivalent  to  illegal  possession  in  protecting  a  carrier 
who  obeys  the  order  of  one  having  such  control. 

Judgment  for  the  defendant. 


Wilson  v.  McLaughlin. 

(107  Mass.  58T.  —  1871.) 

-  fkJR.  St^jijj^,s  {F.  P.  Ooulding  with  him)  for  the  plaintiff. 
J.  S.  Ablott  for  the  defendant.         . 
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Ames,  J.  1.  It  appears  that,  when  the  horse  was  taken  up, 
he  was  going  at  large  in  the  highway,  and  was  supposed  to 
be  about  to  enter  upon  the  premises  of  the  defendant's  em- 
ployer. Under  such  circumstances,  the  act  of  turning  him 
into  an  enclosed  pasture  was  not  an  interference  with  the 
owner's  possession,  or  a  conversion  of  the  horse  to  the  defend- 
ant's own  use.  Nothing  is  shown  at  all  inconsistent  with  a 
purpose  on  the  defendant's  part  to  keep  the  horse  for  the 
owner ;  and  it  has  been  decided  that  the  finder  of  an  estray 
may  keep  it  for  the  owner,  and  is  not  liable  in  trover  unless 
he  uses  the  estray,  or  refuses  to  deliver  it  on  demand.  {Nelson 
V.  Merriam,  4  Pick.  249.)  "We  do  not  understand  the  plaintiff 
to  complain  of  this  act,  except  on  the  ground  that  the  defend- 
ant afterwards  violated  his  trust  as  a  voluntary  bailee  by  turn- 
ing the  horse  into  the  highway  again.  But  this,  it  appears  to 
us,  Avas  the  act  of  his  employer,  and  not  of  himself.  He  could 
not  keep  the  horse  on  another  man's  land,  against  the  will  of 
such  other  man.  The  turning  out  into  the  highway  Avas  there- 
fore an  act  Avhich  he  could  not  prevent,  and  for  which  he  can- 
not be  held  responsible ;  and  the  plaintiff  has  no  cause  of 
action  under  this  first  count. 

***** 

Exceptions  overruled. 


DAMAGES  IN  TBOVEB. 
Weight  v.  Bank  of  the  Metropolis.. 

(HON.  Y.  237.— 1888.) 

W.  E.  Scripture  for  plaintiff. 

John  Delahunty  and  Joseph  R.  Choate  for  defendant. 

Peckham,  J.  This  case  comes  before  us  in  a  somewhat  pe- 
culiar condition.  As  both  parties  appeal  from  the  same  judg- 
ment, Avhich  is  for  a  sura  of  money  only,  it  would  seem  as  if 
there  ought  not  to  be  much  difficulty  in  obtainin|jJ^revePsal. 
It  is  obvious,  however,  that  a  mere  reversal  would  do  neither 
party  any  good,  as  the  case  Avould  then  go  down  for  a  new 
28 
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trial,  leaving  the  important  legal  question  in  the  case  not 
passed  upon  by  this  court.  This,  we  think,  would  be  an  in- 
justice to  both  sides.  The  case  is  here,  and  the  main  question 
is  in  regard  to  the  rule  of  damages,  and  we  think  it  ought  to 
be  decided.  By  this  charge  the  case  was  left  to  the  jury 
to  give  the  highest  price  the  stock  could  have  been  sold 
for  intermediate  its  conversion  and  the  day  of  trial,  provided 
the  jury  thought,  under  all  the  circumstances,  that  the  action 
bad  been  commenced  within  a  reasonable  time  after  the  con- 
version, and  had  been  prosecuted  with  reasonable  diligence 
since.  Authority  for  this  rule  is  claimed  under  Romaine  v.  Yan 
Allen,  26  JST.  Y.  309,  and  several  other  cases  of  a  somewhat 
simitar  nature  referred  to  therein.  Markham  v.  Jaudon,  41 
N.  Y.  235,  followed  the  rule  laid  down  in  Romaine  v.  Yan 
Allen.  In  these  two  cases  a  recovery  was  permitted  Avhich 
gave  the  plaintiff  the  highest  price  of  the  stock  between  the 
conversion  and  the  trial.  In  the  Markham  Case  the  plaintiff 
had  not  paid  for  the  stocks,  but  was  having  them  carried  for 
him  by  his  broker  (the  defendant)  on  a  margin.  Yet  this  fact 
was  not  regarded  as  making  any  difference  in  the  rule  of  dam- 
ages, and  the  case  was  thought  to  be  controlled  by  that  of 
Eomaine. 

In  this  state  of  the  rule  the  case  of  Matthews  v.  Coe,  49 
N.  Y.  57-62,  came  before  the  court.  The  precise  question  was 
.not  therein  involved,  but  the  court  (per  Church,  Ch.  J.)  took 
occasion  to  intimate  that  it  was  not  entirely  satisfied  with  the 
correctness  of  the  rule  in  any  case  not  special  and  exceptional 
in  its  circumstances,  and  the  learned  judge  added  that  they 
did  not  regard  the  rule  as  so  firmly  settled  by  authority  as  to 
be  beyond  the  reach  of  review  whenever  an  occasion  should 
render  it  necessary.  One  phase  of  the  question  again  came 
before  this  court,  and  in  proper  form,  in  Baker  v.  Drake,  53 
N.  Y.  211,  where  the  plaintiff  had  paid  but  a  small  percentage 
on  the  value  of  the  stock,  and  his  broker,  the  defendant,  was 
carrying  the  same  on  a  margin,  and  the  plaintiff  had  recovered 
in  the  court  below,  as  damages  for  the  unauthorized  sale  of 
ithe  stock,  the  highest  price  between  the  time  of  conversion 
;and  the  time  of  trial.  The  rule  Avas  applied  to  substantially 
the  same  facts  as  in  Markham  v.  Jaudon,  supra,  and  that  case 
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was  cited  as  authority  for  the  decision  of  the  court  below. 
This  court,  however,  reversed  the  judgment  and  disapproved 
the  rule  of  damages  which  had  been  applied.  The  opinion 
was  written  by  that  very  able  and  learned  judge,  Eapallo,  and 
all  the  cases  pertaining  to  the  subject  were  reviewed  by  him, 
and  in  such  a  masterly  manner  as  to  leave  nothing  further  for 
us  to  do  in  that  direction.  "We  think  the  reasoning  of  the 
opinion  calls  for  a  reversal  of  the  judgment. 

In  the  course  of  his  opinion  the  judge  said  that  the  rule  of 
damages,  as  laid  down  by  the  trial  court,  following  the  case 
of  Marleham  v.  Jaudon,  had  "  been  recognized  and  adopted  in 
several  late  adjudications  in  this  State  in  actions  for  the  conver- 
sion of  property  for  fluctuating  value ;  but  its  soundness,  as  a  gen- 
eral rule  applicable  to  all  cases  of  conversion  of  such  property, 
has  been  seriously  questioned  and  is  denied  in  various  adjudica- 
tions in  this  and  other  States."  The  rule  was  not  regarded 
as  one  of  those  settled  principles  in  the  law,  as  to  the  measure 
of  damages  to  which  the  maxim  stare  decisis  should  be  applied. 
The  principle  upon  which  the  case  was  decided  rested  upon  the 
fundamental  theory  that  in  all  cases  of  the  conversion  of 
property  (except  where  punitive  damages  are  allowed)  the 
rule  to  be  adopted  should  be  one  which  affords  the  plaintiff  a 
just  indemnity  for  the  loss  he  has  sustained  by  the  sale  of  the 
stock ;  and  in  cases  where  a  loss  of  profits  is  claimed  it  should 
be,  when  awarded  at  all,  an  amount  sufficient  to  indemnify 
the  party  injured  for  the  loss  which  is  the  natural,  reasonable 
and  proximate  result  of  the  wrongful  act  complained  of,  and 
which  a  proper  degree  of  prudence  on  the  part  of  the  com- 
plainant would  not  have  averted. 

The  rule  thus  stated,  in  the  language  of  Judge  Eapallo,  he 
proceeds  to  apply  to  the  facts  of  the  case  before  him.  In 
stating  what,  in  his  view,  would  be  a  proper  indemnity  to  the 
injured  party  in  such  a  case,  the  learned  judge  commenced  his 
statement  with  the  fact  that  the  plaintiff  did  not  hold  the 
stocks  for  investment,  and  he  added  that  if  "  they  had  been 
paid  for  and  owned  by  the  plaintiff  different  considerations 
would  arise,  but  it  must  be  borne  in  mind  that  we  are  treating 
of  a  speculation  *carried  on  with  the  capital  of  the  broker  and 
not  of  the  customer.    If  the  broker  has  violated  his  contract, 
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or  disposed  of  the  stock  without  authority,  the  customer  is  en- 
titled to  recover  such  damages  as  would  naturally  be  sustained 
in  restoring  himself  to  the  position  of  which  he  has  been 
deprived.  He  certainly  has  no  right  to  be  placed  in  a  better 
position  than  he  would  be  in  if  the  wrong  had  not  been  done." 
The  whole  reasoning  of  the  opinion  is  still  based  upon  the 
question  as  to  what  damages  would  naturally  be  sustained  by 
the  plaintiff  in  restoring  himself  to  the  position  he  had  been 
in  ;  or,  in  other  words,  in  repurchasing  the  stock.  It  is 
assumed  in  the  opinion  that  the  sale  by  the  defendants  was 
illegal  and  a  conversion,  and  that  plaintiff  had  a  right  to  dis- 
affirm the  sale  and  require  defendants  to  replace  the  stock. 
If  they  failed  then  the  learned  judge  sa3's  the  plaintiff's 
remedy  was  to  do  it  himself,  and  to  charge  the  defendants 
with  the  loss  necessarily  sustained  by  him  in  doing  so.  Is 
not  this  equally  the  duty  of  a  plaintiff  who  owns  the  whole 
of  the  stock  that  has  been  wrongfully  sold  ?  I  mean,  of 
course,  to  exclude  all  question  of  punitive  damages  resting  on 
bad  faith.  In  the  one  case  the  plaintiff  has  a  valid  conti'act 
with  the  broker  to  hold  the  stock,  and  the  broker  violates  it 
and  sells  the  stock.  The  duty  of  the  broker  is  to  replace  it  at 
once  upon  the  demand  of  the  plaintiff.  In  case  he  does  not  it 
is  the  duty  of  the  plaintiff  to  repurchase  it.  Why  should  not 
the  same  duty  rest  upon  a  plaintiff  who  has  paid  in  full  for 
his  stock  and  has  deposited  it  with  another  conditionaHy  ? 
The  broker  who  purchased  it  on  a  margin  for  the  plaintiff 
violates  his  contract  and  his  duty  when  he  wrongfully  sells 
the  stock  just  as  much  as  if  the  whole  purchase  price  had 
been  paid  by  the  plaintiff.  His  duty  is  in  each  case  to  re- 
place the  stock  upon  demand,  and  in  case  he  fails  so  to  do, 
then  the  duty  of  the  plaintiff  springs  up,  and  he  should  repur- 
chase the  stock  himself.  This  duty,  it  seems  to  me,  is  founded 
upon  the  general  duty  which  one  owes  to  another,  who  con- 
verts his  property  under  an  honest  mistake,  to  render  the 
resulting  damage  as  light  as  it  ma}''  be  reasonably  within  his 
power  to  do.  It  is  well  said  by  Earl,  J.,  in  Parsons  v.  Sutton, 
66  N".  Y.  92,  that  "  the  party  who  suffers  from  a  breach  of 
contract  must  so  act  as  to  make  his  damages  as  small  as  he 
reasonably  can.     He  must  not  by  inattention,  want  of  care 
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or  inexcusable  negligence,  permit  his  damage  to  grow,  and 
then  charge  it  all  to  the  other  party.  The  law  gives  him  all 
the  redress  he  should  have  by  indemnifying  him  for  the 
damage  which  he  necessarily  sustains."  (See,  also,  Dillon  v. 
Anderson,  43  N.  Y.  231 ;  Hogle  v.  Wew  York  Central  &  Hud- 
son River  Railroad  Company,  28  Hun,  363,  the  latter  case 
being  an  action  of  tort.)  In  such  a  case  as  this,  whether  the 
action  sounds  in  tort,  or  is  based  altogether  upon  contract, 
the  rule  of  damages  is  the  same.  (Per  Denio,  Ch.  J.,  in  Scott 
V.  Rogers,  31  N.  Y.  076 ;  and  per  Eapallo,  J.,  in  Baker  v. 
Drake,  supra.)  The  rule  of  damages  as  laid  down  in  Bakers. 
Dr'oke,  in  cases  where  the  stock  was  purchased  by  the  broker 
on  a  margin  for  plaintiff,  and  where  the  matter  was  evidently 
a  speculation,  has  been  affirmed  in  the  later  cases  in  this 
court.  {Oruman  v.  Smith,  81  N.  Y.  25 ;  Colt  v.  Owens,  90  J!^. 
Y.  368.)  In  both  cases  the  duty  of  tlie  plaintiff  to  repurchase 
the  stock  within  a  reasonable  time  is  stated.  I  think  the  duty 
exists  in  the  same  degree  where  the  plaintiff  had  paid  in  full 
for  the  stock  and  was  the  absolute  owner  thereof.  In  Baker 
V.  Drake  the  learned  judge  did  not  assume  to  declare  that  in 
a  case  where  the  pledgor  was  the  absolute  owner  of  the 
stock,  and  it  was  wrongfully  sold,  the  measure  of  damages 
must  be  as  laid  down  in  the  Romaine  Case.  He  was  endeavor- 
ing to  distinguish  the  cases,  and  to  show  that  there  was  a 
difference  between  the  case  of  one  who  is  engaged  in  a  specu- 
lation with  what  is  substantially  the  money  of  another  and  the 
case  of  an  absolute  owner  of  stock  which  is  sold  wrongfully 
by  the  pledgee.  And  he  said  that  at  least  the  former  ought 
not  to  be  allowed  such  a.  rule  of  damages.  It  can  be  seen, 
however,  that  the  judge  was  not  satisfied  with  the  rule  in  the 
Romaine  Case,  even  as  applied  to  the  facts  therein  stated. 
In  his  opinion  he  makes  use  of  this  language:  "In  a  case 
where  the  loss  of  probable  profits  is  claimed  as  an  element  of 
damage,  if  it  be  ever  alloxoahle  to  mulct  a  defendant  for  such  a 
conjectural  loss,  its  amount  is  a  question  of  fact,  and  a  finding 
in  regard  to  it  should  be  based  upon  some  evidence."  In 
order  to  refuse  to  the  plaintiff  in  that  case,  however,  damages 
claimed,  it  was  necessary  to  overrule  the  Markham  Case,  which 
was  done. 
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Now  so  far  as  the  duty  to  repurchase  the  stock  is  concerned, 
I  see  no  diilerence  in  the  two  cases.  There  is  no  material 
distinction  in  the  fact  of  ownership  of  the  whole  stock  which 
should  place  the  plaintiff  outside  of  any  liability  to  repurchase 
after  notice  of  sale,  and  should  render  the  defendant  continu- 
ously liable  for  any  higher  price  to  which  the  stock  might  rise 
after  conversion  and  before  trial.  As  the  same  liability  on  the 
part  of  defendant  exists  in  each  case  to  replace  the  stock,  and 
as  he  is  technically  a  wrong-doer  in  both  cases,  but  in  one  no 
more  than  in  the  other,  he  should  respond  in  the  same  measure 
of  damages  in  both  cases,  and  that  measure  is  the  amount 
which,  in  the  language  of  Eapallo,  J.,  is  the  natural,  reason- 
able and  proximate  result  of  the  vvrongful  act  complained  of, 
and  which  a  proper  degree  of  prudence  on  the  part  of  the 
plaintiff  would  not  have  averted.  The  loss  of  a  sale  of  the 
stock  at  the  highest  price  down  to  trial,  would  seem  to  be  a 
less  natural  and  proximate  result  of  the  wrongful  act  of  the 
defendant  in  selling  it  when  plaintiff  had  the  stock  for  an 
investment,  than  when  he  had  it  for  a  speculation,  for  the 
intent  to  keep  it  as  an  investment  is  at  war  with  any  intent  to 
sell  it  at  any  price,  even  the  highest.  But  in  both  cases  the 
qualification  attaches  that  the  loss  shall  only  be  such  as  a 
proper  degree  of  prudence  on  the  part  of  the  complainant 
would  not  have  averted,  and  a  proper  degree  of  prudence  on 
the  part  of  the  complainant  consists  in  repurchasing  the  stock 
after  notice  of  its  sale,  and  within  a  reasonable  time.  If  the 
stock  then  sells  for  less  than  the  defendant  sold  it  for,  of  course 
the  complainant  has  not  beea  injured,  for  the  difference  in  the 
two  prices  inures  to  his  benefit.  If  it  sells  for  more,  that 
difference  the  defendant  should  pay. 

It  is  said  that,  as  he  had  already  paid  for  the  stock  once,  it 
is  unreasonable  to  ask  the  owner  to  go  in  the  market  and  re- 
purchase it.  I  do  iiot  see  the  force  of  this  distinction.  In  the 
case  of  the  stock  held  on  margin,  the  plaintiff  has  paid  his 
margin  once  to  the  broker,  and  so  it  may  be  said  that  it  is 
unreasonable  to  ask  him  to  pay  it  over  again  in  the  purchase 
of  the  stock.  Neither  statement,  it  seems  to  me,  furnishes 
any  reason  for  holding  a  defendant  liable  to  the  rule  of  dam- 
ages stated  in  this  record.      The  defendant's  liability  rests 
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upon  the  ground  that  he  has  converted,  though  in  good  faith 
and  under  a  mistake  as  to  his  rights,  the  property  of  the  plain- 
tiff. The  defendant  is,  therefore,  liable  to  respond  in  damages 
for  the  value.  But  the  duty  of  the  plaintiff  to  make  the  dam- 
ages as  light  as  he  reasonably  may,  rests  upon  him  m  both 
cases,  for  there  is  no  more  legal  wrong  done  by  the  defendant 
in  selling  the  stock,  which  the  plaintiff  had  fully  paid  for, 
than  there  is  in  selling  the  stock  which  he  has  agreed  to  hold 
on  a  margin,  and  which  agreement  he  violates  by  selling  it. 
All  that  can  be  said  is  that  there  is  a  difference  in  amount,  as 
iri  one  case  the  plaintiff's  margin  has  gone,  while  in  the  other 
the  whole  price  of  the  stock  has  been  sacrificed.  But  there  is 
no  such  difference  in  the  legal  nature  of  the  two  transactions 
as  should  leave  the  duty  resting  upon  the  plaintiff  in  the  one 
case  to  repurchase  the  stock,  and  in  the  other  case  should 
wholly  absolve  him  therefrom.  A  rule  which  requires  a  re- 
purchase of  the  stock  in  a  reasonable  time,  does  away  with  all 
questions  as  to  the  highest  price  before  the  commencement  of 
the  suit,  or  whether  it  was  commenced  in  a  reasonable  time  or 
prosecuted  with  reasonable  diligence,  and  leaves  out  of  view 
any  question  as  to  the  presumption  that  plaintiff  would  have 
kept  his  stock  down  to  the  time  when  it  sold  at  the  highest 
mark  before  the  day  of  trial,  and  would  then  have  sold  it, 
even  though  he  had  owned  it  for  an  investment.  Such  a  pre- 
sumption is  not  only  of  quite  a  shadowy  and  vague  nature, 
but  is  also,  as  it  would  seem,  entirely  inconsistent  with  the 
fact  that  he  was  holding  the  stock  as  an  investment.  If  kept 
for  an  investment,  it  would  have  been  kept  down  to  the  day 
of  trial,  and  the  price  at  that  time  there  might  be  some  degree 
of  propriety  in  awarding,  under  certain  circumstances,  if  it 
were  higher  than  when  it  was  converted.  But  to  presume,  in 
favor  of  an  investor,  that  he  would  have  held  his  stock  during 
all  of  a  period  of  possible  depression,  and  would  have  realized 
upon  it  when  it  reached  the  highest  figure,  is  to  indulge  in  a 
presumption  which,  it  is  safe  to  say,  would  not  be  based  on 
fact  once  in  a  hundred  times.  To  formulate  a  legal  liability 
based  upon  such  presumption,  I  think  is  wholly  unjust  in  such 
a  case  as  the  present.  Justice  and  fair  dealing  are  both  more 
apt  to  be  prompted  by  adhering  to  the  rule  which  imposes  the 
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duty  upon  the  plaintiff  to  make  his  loss  as  light  as  possible, 
notwithstanding  the  unauthorized  act  of  the  defendant,  assum- 
ing of  course,  in  all  cases,  that  there  was  good  faith  on  the  part 
of  the  defendant. 

It  is  the  natural  and  proximate  loss  which  the  plaintiff 
is  to  be  indemnified  for,  and  that  cannot  be  said  to  extend 
to  the  highest  price  before  the  trial,  but  only  to  the  highest 
price  reached  within  a  reasonable  time  after  the  plaintiff  has 
1  learned  of  the  conversion  of  his  stock  within  which  he  could 
go  in  the  market  and  repurchase  it.  What  is  a  reasonable  time 
when  the  facts  are  undisputed  and  different  inferences  cannot 
reasonably  be  drawn  from  the  same  facts,'  is  a  question  ol" 
law.  {Colt  V.  Owens,  90  JST.  Y.  368;  Hedges  v.  //.  R.  Rail- 
road Co.,  49  id.  223.) 

We  think  that  beyond  all  controversy  in  this  case,  and 
taking  all  the  facts  into  consideration,  this  reasonable  time 
had  expired  by  July  1,  ISYS,  following  the  ninth  of  May  of 
the  same  year.  The  highest  price  which  the  stock  reached 
during  that  period  was  $2795,  and  as  it  is  not  certain  on 
what  day  the  plaintiff  might  have  purchased,  we  think  it  fair 
to  give  him  the  highest  price  reached  in  that  time.  From 
this  should  be  deducted  the  amount  of  the  check  and  interest 
to  the  day  when  the  stock  was  sold,  as  then  it  is  presumed  the 
defendant  paid  the  check  with  the  proceeds  of  the  sale. 

In  all  this  discussion  as  to  the  rule  of  damages,  we  have 
assumed  that  the  defendant  acted  in  good  faith,  in  an  honest 
mistake  as  to  its  right  to  sell  the  stock,  and  that  it  was  not 
a  case  for  punitive  damages.  A  careful  perusal  of  the  whole 
case  leads  us  to  this  conclusion.  It  is  not  needful  to  state 
the  evidence,  but  we  cannot  see  any  question  in  the  case 
showing  bad  faith,  or  indeed  any  reason  for  its  existence. 
The  fact  is  uncontradicted  that  the  defendant  sold  the  stock 
upon  what  its  officers  supposed  was  the  authority  of  the  owner 
thereof  given  to  them  by  Elliott. 

The  opinion  delivered  by  the  learned  judge  at  General 
Term,  while  agreeing  with  the  principle  of  this  opinion  as  to 
the  rule  of  damages  in  this  case,  sustained  the  verdict  of  the 
jury  upon  the  theory  that  if  the  plaintiff  had  gone  into  the 
market  within  a  reasonable  time  and  purchased  an  equivalent 
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of  the  stocks  converted,  he  would  have  paid  the  price  Avhich 
he  recovered  by  the  verdict.  This  left  the  jury  the  right  to 
fix  what  was  a  reasonable  time  and  then  assume  there  was 
evidence  to  support  the  verdict.  In  truth  there  was  no  evi- 
dence which  showed  the  value  of  the  stock  to  have  been  any- 
thing like  the  amount  of  the  verdict,  for  the  evidence  showed 
it  was  generally  very  much  less,  and  sometimes  very  much 
more.  But  fixing  what  is  a  reasonable  time  ourselves,  it  is  seen 
that  the  stock  within  that  time  was  never  of  any  such  value. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Judgment  reversed.^ 

All  concur,  except  Euger,  Ch.  J. ;  Andrews  and  Dantoeth, 
JJ.,  dissenting. 


SECTION  6.     TENANTS  IN  COMMON 
Caee  v.  Dodge. 

(40N.H.  403. —I860.) 

O.  a.  Morrison,  D.  Steele  and  H.  Foster  for  the  plaintiff. 
Clarh  <&  Smith,  and  Morrison  ds  Stanley  for  the  defendant. 

Nesmith,  J.  The  first  question  presented  for  consideration 
in  this  case  is,'  Can  the  plaintiff  recover,  in  this  form  of  ac- 
tion, that  portion  of  the  income  of  the  farm  for  the  year  18o4 
which  remained  as  undivided  common  stock  at  the  time  of  the 
decease  of  his  testator,  James  Dodge,  on  the  10th  of  January, 
1855,  the  commissioner  estimating  the  value  of  this  property 
at  1154.08  ? 

We  suppose  it  to  be  well  settled  that  the  relation  established 
by  law  between  the  owners  of  this  property,  at  the  time  of  the 
death  of  the  father,  was  that  of  tenants  in  common.  Upon 
this  point  the  authorities  appear  to  be  decisive. 


1  Followed  in  Gallagher  v.  Jones,  129  U.  S.  193 ;  9  Sup.  Ct.  E.  ,335. 

One  who  has  converted  property  may  of  right  retnrn  it,  and  thus  reduce 
damages.  Bishop  on  Non  Contract  Law,  §  401.  Contra,  Cooley  on  Torts, 
535  (2d.  ed.). 
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The  relation  of  the  parties  being  thus  established  by  law  to 
the  income  of  the  farm  for  the  year  1854,  the  next  question 
isj  Can  this  form  of  action  be  maintained?  The  ordinary 
presumption  of  law  is,  that  a  sole  possession  by  one  tenant  in 
common  is  held  in  the  right  of  both  tenants.  {Buclcmaster  v. 
Needham,  22  Yt.  617.)  "  One  tenant  in  common  in  possession 
is  not  liable  in  trover,  by  his  co-tenant,  for  his  portion  of  the 
crops  grown  upon  the  land."  {Kersel  r.  Earnest,  21  Penn.  58 ; 
Moores  v.  Bunker,  29  N.  H.  420.)  In  an  action  to  recover 
damages  for  the  conversion  of  a  chattel,  if  the  plaintiff  be  the 
several  owner,  he  would  be  entitled  to  recover  upon  the  proof 
of  the  demand  and  refusal ;  but  if  his  interest  be  joint,  and 
had  never  been  separated,  he  could  not  recover  against  a  co- 
owner,  without  proving  also  that  the  conversion  went  to  the 
destruction  of  the  chattel,  or  the  entire  exclusion  of  his  right. 
{Allen  v.  Harper,  26  Ala.  126 ;  Kennison  v.  Hum,  29  N.  H. 
501.)  The  plaintiff  will  recover,  when  the  joint  owner  has 
taken  the  whole  property  from  him  by  action  of  replevin.  (3 
Kern.  173.)  "  One  tenant  in  common  cannot  maintain  trover 
against  his  co-tenant  of  the  same  chattel  for  any  act  less  than 
the  destruction  of  his  interest  therein."  {Tlurd  v.  Darling,  14 
Vt.  214.)  "  But  a  sale  of  a  chattel  by  a  co-tenant  shows  a 
kind  of  dominion  unjustifiable  and  inconsistent  with  the  rights 
of  the  parties."  (Hill  on  Sales;  Mumford  v.  McKay,  8  "Wend. 
444,  403;  Weld  v.  Oliver,  21  Pick.  559;  Wilson  v.  Reed,  3 
Johns.  174  ;  Blale  v.  Mulliken,  14  N.  H.  213.) 

This  case  does  not  find  such  a  conversion  as  the  law  con- 
templates should  exist,  in  order  to  entitle  the  plaintiff  to  re- 
cover any  portion  of  the  crops  or  income  of  the  farm  for  1854, 
by  the  action  of  trover ;  and  therefore  the  sum  of  $154.08,  or 
the  claim  to  this  amount  of  crops,  must  be  disallowed,  and 
cannot  be  recovered  in  this  action .^ 


^  Where  the  property  is  easily  susceptible  of  exact  division,  refusal  by  a 
co-tenant  to  sever  is  a  conversion.  (Stall  v.  Wilbur,  77  N.  Y.  158;  Balch  v. 
Jones,  61  Cal.  234.)  But  this  rule  does  not  apply  where  one  has  a  mere 
right  to  have  a  part  of  a  larger  mass  set  out  to  him,  but  no  title.  {Morrison 
V.  Dinghy,  G3  Me.  553.) 


CH.  IX.  §  7.]  WHEELEK,  v.   LAWSOX.  443 

SECTION  7.    BIGHTS  OF  POSSESSORS. 

Wheelee  v.  Lawson. 

(103  N".  Y.  40.  —  1886.) 

Spencer  Clinton  for  appellants. 

Adelbert  Moot  for  respondent. 

Danfoeth,  J.  Upon  these  facts  this'  appeal  should  succeed. 
The  plaintiffs  were  in  actual  possession  of  the  property  when 
the  defendant,  against  their  will,  forcibly  seized,  removed  and 
sold  it.  This  was  enough  without  any  other  evidence  of  title 
to  maintain  the  action  {Stowell  v.  Otis,  71  N.  Y.  36),  except 
against  the  true  owner,  or  one  connecting  himself  in  some  way 
with  the  true  owner.  The  general  denial  does  not  avail  the 
defendant,  for  justification  is  not  admissible  under  it.  The 
only  defence  is  in  the  affirmative  answer,  which  sets  up  that 
the  property  seized  belonged  to  Shoemaker,  or  Levi  Allen  as 
his  assignee.  So  far  as  this  answer  merely  shows  title  out  of 
the  plaintiffs,  it  is  of  no  consequence.  If  the  title  was  in  fact 
in  Allen,  the  defendant  does  not  connect  himself  with  it.  He 
must,  therefore,  rely  on  showing  title  in  Shoemaker,  against 
whose  property  only  he  has  execution.  This  he  does  not  do. 
On  the  contrary  the  answer  asserts  that  Allen,  as  assignee  of 
the  goods,  etc.,  of  Shoemaker,  is  a  necessary  party  to  the  action, 
but  no  steps  appear  to  have  been  taken  to  bring  him  in,  in  ac- 
cordance with  this  averment.  The  referee  in  substance  finds 
that  on  the  20th  of  July,  1880,  and  before  the  judgment  against 
him  was  obtained,  Shoemaker  executed  a  general  assignment 
of  all  his  property,  including  that  in  question,  to  all  for  tlie 
benefit  of  his  creditors,  and  by  necessary  implication  also  finds 
that  on  that  day  he  delivered  possession  of  it  to  his  assignee, 
for  he  says  Shoemaker  continued  in  possession  until  he  executed 
the  assignment.  The  assignee  is  not  a  party  to  the  suit,  and 
the  defendant's  justification  fails  because  he  shows  that  the 
title  is  in  Allen,  against  whom  he  has  no  claim.  It  is  con- 
ceded that  if  the  judgment  creditor  were  seeking  to  secure  the 
avails  of  the  mortgaged  property  by  proceedings  in  the  nature 
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of  a  creditor's  bill,  and  did '  not  attack  the  assignment  as  well 
as  the  mortgage,  then  it  would  not  be  entitled  to  relief,  because 
a  judgment  setting  aside  the  incumbrance  by  mortgage  would 
not  afford  the  bank  any  relief,  as  the  property  or  the  avails  of 
it  would  belong  to  the  assignee,  and  so  it  was  held  by  us  in 
Spring  v.  Short,  90  N.  Y.  538.  The  form  of  the  action  is  im- 
material ^vhere  the  same  facts  appear.  Here  they  do.  The 
respondent  argues  that  showing  title  in  Allen  will  not  enable 
the  plaintiffs  to  sustain  the  action  without  that  title  has  been 
transferred  to  them.  Doubtless  that  is  so.  They  did  not  need 
to  show  it.  Possession  was  enough,  prima  facie,  to  sustain 
the  action,  but  it  does  appear,  however,  that  possession  was 
taken  by  Allen's  permission.  Besides,  as  the  goods  when 
seized  by  the  defendant  were  in  the  actual  possession  of  the 
plaintiffs,  the  burden  was  upon  the  defendant  either  to  prove 
title  in  Shoemaker,  or  to  connect  himself  with  Allen's  title,  and 
show  that  the  taking  was  by  his  authority,  or  by  virtue  of 
processor  right  acquired  through  legal  proceedings  against  him. 
{Merritt  v.  Lyon,  3  Barb.  110  ;  Demick  v.  Chapman,  11  Johns. 
132;  Hurd  v.  West,  7  Cow.  752.)  Neither  of  these  things 
was  accomplished.  ISTo  invalidity  is  found  as  to  the  assign- 
ment, nor  any  unwillingness  on  the  part  of  the  assignee  to  per- 
form his  duty  under  it.  He  stands,  not  a  mere  representative 
of  the  debtor,  but  of  the  rights  of  creditors,  and  may  impeach 
the  assignor's  conveyances,  although  the  debtor  could  not  do 
so.  (Laws  of  1858,  c.  314.)  So  also  as  the  title  to  the  property 
passed  to  Allen  by  the  assignment,  he  could  doubtless,  as  the 
defendant's  counsel  says,  maintain  his  action  in  trover.  He 
could  do  so  because  he  was  the  general  owner.  But  so  also 
could  the  plaintiffs,  because  their  possession  was,  upon  the 
finding  of  the  referee,  by  the  permission  of  the  assignee.  They 
had  thus  a  special  property  or  interest  in  the  articles,  and  a 
recovery  by  either  would  be  a  bar  to  an  action  by  the  other. 
But  it  is  enough  to  defeat  the  justification  set  up  in  this  action 
that  at  the  time  the  defendant  levied,  the  judgment  and  exe- 
cution debtor  had  no  right  or  interest  in  the  property,  it  having 
passed  from  him  by  the  prior  assignment  to  Allen  ;  and  as  this 
was  before  judgment,  so  it  was  of  course  before  execution 
issued,  and  the  goods  were  neither  actually  or  constructively 
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bound  by  it.  (2  R  S.  365,  sec.  13 ;  Code,  sec.  1405.)  It  is,  there- 
fore, unnecessary  to  consider  other  questions  raised  by  the  ap- 
pellants, or  anticipate  how  they  may  stand  upon  another  trial. 
The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Judgment  reversed. 

All  concur,  except  Finch,  J.,  dissenting,  Andrews,  J.,  not 
voting,  and  Miller,  J.,  absent. 


SECTION  9.     TEESPASS  AB  INITIO. 

Adams  v.  Rivers. 

(11  Barb.  390.— 1851.) 

H.  Adams,  appellant  in  person. 
Mitchell  (&  JEly  for  the  respondent. 
By  the  court.     Willard,  P.  J. 

The  plaintiff  proved,  prima  facie,  that  he  owned  and  pos- 
sessed both  the  lots  mentioned  in  the  complaint.  These  lots, 
being  bounded  by  public  streets,  extended  to  the  centre  of  the 
street.  This  is  undoubtedly  the  legal  presumption.  .  .  . 
As  was  well  remarked  by  Justice  Cowen  in  Pearsall  v.  Post, 
20  Wend.  121,  the  relative  rights  both  of  owner  and  passenger 
in  a  highway,  are  well  understood  and  familiarly  dealt  with 
by  the  law.  Subject  to  the  right  of  mere  passage,  the  owner 
of  the  soil  is  still  absolute  master.  The  horseman  cannot  stop 
to  graze  his  steed  without  being  a  trespasser ;  it  is  only  in  case 
of  inevitable,  or  at  least  accidental  detention,  that  he  can  be 
excused  even  in  halting  for  a  moment. 

This  brings  us  to  the  main  question  in  the  case,  whether 
the  defendant,  by  using  abusive  and  insulting  language  to  the 
plaintiff,  became  a  trespasser  from  the  beginning.  The  testi- 
mony authorized  the  jury  to  find  that  the  defendant  came  on 
to  the  premises  of  the  plaintiff,  covered  by  the  street,  not  in 
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the  legitimate  use  of  the  highway  as  a  place  of  travel,  but  for 
the  express  purpose  of  abusing  him. 

***** 

The  defendant  committed  a  trespass  while  standing  on  the 
sidewalk  by  the  plaintiff's  lot  where  he  lived,  and  using 
towards  him  abusive  language.  While  so  engaged  he  was  not 
using  the  highway  for  the  purpose  for  Avhich  it  was  designed, 
but  was  a  trespasser.  He  stood  there  but  about  five  minutes. 
It  was  not  shown  that  he  stopped  on  the  sidewalk  for  a  justi- 
fiable cause ;  on  the  contrary,  it  was  rendered  probable  that 
it  was  for  a  base  and  wicked  purpose.  It  was,  therefore,  a 
trespass.  Suppose  a  strolling  musician  stops  in  front  of  a  gen- 
tleman's house,  and  plays  a  tune  or  sings  an  obscene  song 
under  his  window,  can  there  be  a  doubt  that  he  is  liable  in 
trespass?  The  tendency  of  the  act  is  to  disturb  the  peace, 
to  draw  together  a  crowd,  and  to  obstruct  the  street.  It  would 
be  no  justification  that  the  act  was  done  in  a  public  street.  The 
public  have  no  need  of  the  highway  but  to  pass  and  repass.  If 
it  is  used  for  any  other  purpose  not  justified  by  law,  the  owners 
of  the  adjoining  land  are  remitted  to  the  same  rights  they  pos- 
sessed before  the  highway  was  made.  They  can  protect  them- 
selves against  such  annoyances  by  treating  the  intruders  as 
trespassers. 

The  action  therefore  was  strictly  supported  by  the  evidence. 
The  jury  were  not  limited  to  mere  compensatory  damages,  and 
the  court  could  not  have  interfered  had  the  recovery  been  five 
times  as  much  as  it  was.  {Merest  v.  Harvey,  5  Taunt.  4-i3  ;  CooJc 
V.  Mis,  6  Hill,  465  ;  Hitchcock  v.  Whitney,  4  Denio,  461.) 

The  judgment  of  the  county  court  must  ie  reversed  and  that 
of  the  justice  affirmed. 

I  Harrison  v.  Duke  of  Butlancl,  (1893)  1  Q.  B.  142,  47  A.  L.  J.  329. 
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REMEDIES. 

AVBEILL  V.  ChADWIOK. 
(153  Mass.  171.  — 1891.) 

Devens,  J.  "We  have  no  occasion  to  consider  whether  the 
rabbits  for  thai  conversion  of  which  this  action  was  brought 
were  unlawfully  exposed  for  sale  in  violation  of  Pub.  St.  c.  91, 
and  Acts  1886,  c.  276,  §  5,  nor  whether,  upon  proper  proceed- 
ings had,  they  might  have  been  adjudicated  to  be  forfeited. 
"Without  so  deciding,  we  assume  these  positions  in  favor  of  the 
defendant's  contentions.  His  own  statement,  which,  in  the 
present  posture  of  the  case,  must  be  taken  as  correct,  does  not 
show  him  to  have  been  either  a  constable  or  police  officer,  even 
if  these  officers  could  have  made  a  seizure  of  the  property  ^vith- 
out  a  warrant,  which,  again,  we  do  not  intend  to  decide.  He 
was  a  deputy  of  the  board  of  inland  fisheries  and  game  com- 
missioners, who  states  that  he  had  orders  from  them  to  seize 
and  remove  whatever  of  this  nature  was  offered  for  sale  unlaw- 
fully. He  did  not  pretend  that  he  had  orders  from  any  court, 
or  any  warrant,  but  took  the  rabbits  to  destroy  them.  It  is 
quite  clear  that  neither  the  commissioners  nor  their  deputy 
could,  without  power,  seize,  remove^  and  destroy  property,  even 
though  the  same  was  unlawfully  exposed  for  sale.  No  right  to 
do  this  is  given  by  the  statute,  nor  is  any  authority  cited  to  us 
which  justifies  it. 

Even  if  the  taking  of  the  rabbits  was  imlawful,  yet,  the  pos- 
session of  them  being  illegal,  it  is  the  contention  of  the  defend- 
ant that  the  plaintiff  cannot  avail  himself  of  this  illegal  possession 
to  maintain  the  action.  In  Com.  v.  Rourhe,  10  Cush.  397,  it  is 
held  to  be  well  established  at  common  law  that  property  unlaw- 
/  T^ully  acquired  may  nevertheless  be  the  subject  of  larceny,  and 
it  is  said  "  that  even  he  who  larceniously  takes  the  stolen  object 
from  a  thief  whose  hands  have  but  just  closed  upon  it  may  hinl- 
self  be  convicted  therefor  in  spite  of  the  criminahty  of  the  pos- 
session of  his  immediate  predecessor  in  crime."  In  Com.  v. 
Coffee,  9  Gray,  139,  where  the  article  stolen  was  intoxicating  liq- 
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uor  purchased  in  violation  of  the  statute  of  Massachusetts,  and 
intended  to  be  sold  in  yiolation  of  the  act,  it  was  held  to  be  the 
subject  of  larceny.  Even,  therefore,  if,  as  we  have  assumed,  in 
the  case  at  bar,  the  defendant  might  have  forfeited  and  lost  his 
property  if  it  had  been  seized  upon  proper  legal  process,  and  it 
had  appeared  that  it  was  kept  for  an  illegal  purpose,  he  was  only 
to  be  deprived  of  it  upon  such  proof  and  by  the  methods  which 
the  law  poiuts  out.  In  the  plaintiff's  hands  the  rabbits  were 
strict  property,  even  if  unlawfully  kept  for  sale.  If  deprived 
of  them  by  a  wrongful  seizure,  the  party  taMng  them  should 
be  made  responsible  to  him  for  their  value.  .  .  . 

Mooeptions  overruled. 


Miller  v.  Hyde. 

(leiMaas.  472.  — 1894.) 


Eeplevin  of  horse  converted  by  Geo.  Bryden,  Nov.  13, 1890, 
and  sold  by  him  March  31,  1891,  to  J.  C.  Davenport  and  A.  L. 
Hyde.  In  ISTovember,  1891,  plaintiff  brought  trover  in  Connect- 
icut for  the  horse  against  Bryden,  Davenport,  Hyde  and  John 
ShUlinglaw,  the  horse  then  being  in  the  possession  of  the  last 
three  defendants.  Judgment  was  recovered  against  Bryden, 
but  not  against  the  other  defendants,  as  they  had  nothing  to  do 
Anth  the  horse  until  some  months  after  Bryden's  conversion  of 
it.  The  horse  had  been  attached  at  the  commencement  of  the 
suit,  and  execution  on  the  judgment  was  levied  on  it,  but  it  was 
replevied  in  Connecticut  by  Davenport,  who  intrusted  it  to  E.  A. 
Hyde  by  whom  it  was  taken  to  Massachusetts,  and  against  whom 
the  present  replevin  suit  was  brought.  The  Connecticut  replevin 
suit  had  not  been  determined  ipilien  this  was  commenced ;  Bry- 
den was  worthless  and  the.  jj^dgment  against  him  by  plaintiff 
remained  wholly  unsatisfied.  The  trial  court  ordered  judgment 
for  the  defendant. 

Baekbe,  J.  The  plaintiff  may  maintain  replevin  if  she  is  the 
owner  of  the  horse,  and  if  she  is  not  estopped  from  asserting 
her  ownership  against  the  defendant.    As  administratrix  of  lier 
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husband's  estate,  she  was  the  owner  when  she  brought  trover  in 
Connecticut  against  Bryden,  the  bailee  who  had  wrongfully 
usurped  dominion  and  sold  and  delivered  the  horse  to  Daven- 
port.   As  the  horse  was  in  Connecticut  and  the  action  of  trover 
was  in  the  courts  of  that  State,  the  effect  of  the  suit  upon  her 
title  Avould  be  determined  by  the  law  of  the  forum.    But  as  the 
law  of  Connecticut  is  not  stated  as  an  agreed  fact,  we  must  apply 
our  own.    AVTiether  a  plaintiff's  title  to  the  chattel  is  transferred 
upon  the  entry  in  his  favor  of  judgment  in  trover  has  not  been 
decided  by  this  court.    Assuming  that,  in  early  times,  title  to\, 
the  chattel  was  transferred  to  the  defendant  upon  the  entry  of 
judgment  for  the  plaintiff  in  trover,  at  present  a  different  doc- 
trine is  generally  apphed,  and  it  is  now  commonly  held  that 
title  is  not  transferred  by  the  entry  of  judgment,  but  remains  in 
the  plaintiff  until  he  has  received  actual  satisfactign/  See 
Atwater  v.   Tupper,  45  Conn.  144 ;  Turner  v.  Brock,  6  Heisk. 
50 ;  Lovejoy  v.  Murrm/,  3  "Wall.  1 ;  Ex  parte  Drake,  5  Ch.  Div. 
866  ;  Brinsmead  v.  Harrison,  L.  E.  Y  C.  P.  547 ;  1  Greenl.  Ev. 
§  533,  and  note.    And  the  law  has  been  commonly  so  admin- 
istered by  our  own  trial  courts.     We  think  this  doctrine  better 
calculated  to  do  justice,  and  see  no  reason  why  we  should  not 
hold  it  to  be  law.    Whenever  the  title  passes,  as  there  has  been 
no  sale  or  gift  and  no  title  by  prescription  or  by  possession  taken 
upon  abandonment  by  the  true  owner,  the  transfer  is  made  by 
his  inferred  election  to  recognize  as  an  absolute  ownership  thje 
quahiied  dominion  wrongfully  assumed  by  the  defendant.    The 
true  owner  makes  no  release  in  terms  and  no  election  in  terms 
to  rehnquish  his  title ;  but  the  election  is  inferred  by  the  Ibav, 
to  prevent  injustice.    Formerly  this  election  was  inferred  AA'hen 
judgment  for  the  plaintiff  was  entered,  because  his  damages, 
measured  by  the  value  of  the  chattel  and  interest,  were,  then 
authoritatively  assessed,  and  the  judgment  brought  to  his  aid 
the  power  of  the  court  to  enforce  its  collection  out  of  the-  Avrong- 
doer's  estate  or  by  taking  his  person;  and  tliis  was  deemed 
enough  to  insure  actual  satisfaction.     If  so,  it  was  just  to  infer 
that  when  he  accepted  these  rights  he  elected  to  relinquish  to 
the  wrong-doer  the  full  ownership  of  the  chattel.    An,  election 
Avas  not  inferred  when  the  suit  was  commenced,  although  the 
plaintiff  then  alleged  that  the  defendant  had  converted  the 
29 
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chattel,  and  although  the  writ  might  contain  a  capias ;  because, 
owing  to  the  uncertainties  attendant  upon  the  pursuit  of  reme- 
dies by  action,  it  was  not  just  to  infer  such  an  election  while 
ultimate  satisfaction  for  the  wrong  was  but  problematical. 
Forms  of  action  are  a  means  of  administering  justice  rather  than 
a.n  end  in  themselves.  When  it  is  seen  that  the  practical  result 
of  a  form  of  action  is  a  failure  of  justice,  the  courts  will  make 
such  changes  as  are  necessary  to  do  justice.  If  the  entry  of 
judgment  in  trover  usually  gave  the  judgment  creditor  but  an 
empty  right,  it  was  not  just  to  uifer  that  upon  acquiring  such  a 
right  he  relinquished  the  ownership  of  the  chattel,  and  the  rule 
that  required  the  inference  to  be  then  drawn  was  properly 
changed.  The  ground  for  inferring  such  an  election  was  that 
upon  the  entry  of  judgment  he  acquired  an  effectual  right  in 
lieu  of  his  property,  and  the  doctrine  that,  without  some  actual 
satisfaction,  the  inference  of  an  election  would  not  be  drawn 
has  been  shown  by  experience  to  be  necessary  to  the  adminis- 
tration of  justice,  and  has  been  generally  acted  upon,  and  the 
modern  rule  adopted  that  the  plaintiff's  title  is  not  transferred 
by  the  entry  of  judgment,  but  is  transferred  by  actual  satisfac- 
tion. /Trover  is  but  a  tentative  attempt  to  obtain  justice  for  a 
wrong,  and,  until  pursued  so  far  that  it  has  given  actual  satis- 
faction, ought  not  to  bar  the  plaintiff  from  asserting  his  title. 
The  present  doctrine  is  consistent  with  the  general  principle 
stated  by  Lord  Ellenborough  in  Drake  v.  Mitchell,  3  East,  251, 
and  quoted  in  Yanuxem  v.  Burr,  151  Mass.  386,  389,  as 
approved  in  Lord  v.  Bigelow,  124  Mass.  185,  that  "  a  judgment 
recovered  in  any  form  of  action  is  stiU  but  a  security  for  the 
original  cause  of  action  until  it  be  made  productive  in  satisfac- 
tion to  the  party."  Whether  the  holder  of  an  unsatisfied  judg- 
ment in  trover  can,  -without  a  fresh  taldng,  maintain  replevin 
against  the  same  defendant,  or  is  restricted  to  one  action  against 
the  same  person  for  a  single  tort,  we  do  not  now  decide. 
(See  Bcmnett  v.  Hood,  1  AUen,  47 ;  Trash  v.  Railroad  Co.,  2 
Allen,  331 ;  Bliss  v.  Railroad  Co.,  160  Mass.  447.)  If  he  is  so 
restricted,  it  is  not  because  the  ownership  of  the  chattel  has 
been  transferred.  But  the  present -plaintiff  has  done  more  than 
to  take  judgment  in  trover.  In  her  action  of  trover  she  caused 
the  horse  to  be  attached  as  property  of  Bryden,  and,  since 
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obtaining  judgment,  she  lias  caused  the  horse  to  be  seized  in 
execution  on  the  judgment  as  his  property,  and  to  be  kept  and 
offered  for  sale  on  the  execution  until,  as  it  was  about  to  be  so 
sold,  it  was  replevied  by  Davenport  from  the  officer  in  a  suit 
between  them  which  is  still  pending  in  Connecticut.  That  suit 
is  not  a  bar  to  this  action,  because  it  is  not  between  the  same 
parties.  ( WTiite  v.  Dolliver,  113  Mass.  400  ;  Newell  v.  Newton, 
10  Pick.  470.)  But  we  must  stiU  inquire  whether,  assuming  that 
the  plaintiff's  property  in  the  horse  was  not  transferred  by  her 
judgment  in  trover,  it  was  transferred  by  that  judgment  taken 
in  connection  with  the  facts  of  the  attachment  and  levy,  and 
also  whether  she  is  estopped  by  the  attachment  and  the  levy 
from  asserting  her  title  iu  this  action. 

In  the  first  place,  the  doctrine  that  a  mortgagee  of  personalty 
who  attaches  the  mortgaged  goods  on  a  writ  against  the  mort- 
gagor cannot  afterwards  enforce  his  mortgage  is  not  in  point. 
The  mortgagee  is  not  the  owner,  but  has  merely  a  hen,  and  may 
well  be  held  to  relinquish  that  lien  when  by  the  attachment  he 
establishes  another.  But  if  the  plaintiff  has  actual  ownership, 
and  thus  the  full  right  to  do  with  his  own  property  as  he  may 
choose,  merely  procuring  it  to  be  attached  on  mesne  process,  or 
seized  on  execution  as  the  property  of  another,  does  not  work  a 
change  of  ownership.  The  owner  does  not  sell  or  give  away 
his  goods.  In  cases  which  are  likely  to  occasion  such  conduct 
there  usually  is,  as  in  the  present  case,  a  disputed  title ;  and  it 
is  with  the  hope  of  avoiding  litigation  over  it  that  the  real  owner 
consents  that  the  chattel  shall -for  a  special  purpose  only  be 
treated  as  the  property  of  another.  This  is  "  consistent  with  an 
intention  ultimately  to  assert  title  should  circumstances  render 
it  desirable  for  him  so  to  do ; "  and  he  may  well  Avait  to  see  an 
issue,  which  may  be  such  as  to  avoid  the  htigation  of  the  ques- 
tion of  title.  (See  Edmunds  v.  Hill,  133  Mass.  445, 446  ;  Bursley 
V.  Ramhilton,  15  Pick.  40,  43;  Johns  v.  Church,  12  Pick.  557  ; 
Machay  v.  Holland,  4  Mete.  69,  74 ;  Dewey  v.  Field,  4  Met. 
381,  384.)  Nor  is  there  any  good  reason  why  such  a  use  of 
his  own  property  by  a  plaintiff  in  trover  should  be  held  to  divest 
him  of  his  ownership  when  it  would  not  have  that  effect  in 
other  forms  of  action.  In  trover  he  is  in  legal  effect  asserting 
by  his  suit  that  the  title  is  and  wiU  remain  in  himself  until  he 


452  REMEDIES.  [bk.  ii. 

receives  satisfaction  on  a  judgment,  and  his  subjection  of  the 
chattel  to  attachment  or  to  seizure  on  execution  is  simply  a  use 
which  he  chooses  to  make  of  his  own  property,  which  does  not 
divest  him  of  title,  or  hamper  him  in  the  subsequent  assertion 
of  his  ownership  except  by  the  rules  of  estoppel.  The  case  of 
Ex  pa/rte  Drahe,  above  cited,  is  an  authority  to  the  point  that 
a  plaintiff  who  has  brought  an  action  of  detinue,  and  taken 
judgment  both  for  the  detention  and  the  value  of  the  chattel, 
and  has  also  proved  his  judgment  in  banla^ptcy  after  having 
had  the  chattel  seized  on  execution  as  the  defendant's  property, 
may  nevertheless  assert  his  ownership  and  have  process  to 
restore  to  him  the  chattel  in  specie.  In  such  cases  courts  look 
to  substance  rather  than  form,  and  do  not  by  inferring  an  elec- 
tion or  a  waiver  deprive  of  his  property  a  plaintiff  who  has 
unfortunately  resorted  to  some  futile  method  of  procuring 
redress.  In  the  present  case,  Davenport  had  bought  the  horse 
of  Bryden  before  the  attachment  was  made,  and  therefore  the 
attachment  was  a  denial  of  his  ownership  as  well  as  an  asser- 
tion of  her  own  title  by  the  plaintiff.  The  natural  construction 
to  be  put  upon  her  conduct  in  attaching  and  beginning  a  levy 
upon  her  o  wa  horse  as  the  property  of  Bryden  in  a  suit  assert- 
ing her  ownership  is  that,  while  she  contended  that  in  fact  the 
horse  was  her  own,  she  consented  that,  if  litigation  with  Daven- 
port as  to  the  true  state  of  title  could  be  avoided  by  so  seUing 
the  horse  that  the  proceeds  of  the  sale  should  be  apphed  upon 
her  claim  for  damages,  she  would  in  that  event  no  longer 
assert  her  paramount  title.  Her  imphed  offer  not  having  been 
accepted,  and.  Davenport  having  rendered  impossible  the  accom- 
plishment of  her  plan  to  avoid  further  litigation,  she  could 
thereupon  say  that  all  which  had  gone  before  was  provisional 
upon  the  completion  of  the  lev}"^,  and  could  enforce  her  right  of 
property  by  any  proper  action  against  Davenport,  or  any  one 
who  might  thereafter  take  wrongful  possession  of  her  horse, 
unless  barred  by  the  rules  of  estoppel.  (It  appearing  that 
neither  Davenport  nor  defendant  Hyde  had  changed  his  posi- 
tion or  conduct  in  reliance  on  plaintiff's  action  in  levying  the 
attachment  or  execution,  it  was  held  there  was  no  estoppel  and 
judgment  was  ordered  for  the  plaintiff.) 
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Holmes,  J.  As  the  judges  are  not  unanimous,  it  becomes 
necessary  for  me  to  state  my  views,  wMch  otherwise  I  should 
not  do,  as  they  have  not  persuaded  my  brethren. 

I  am  of  opinion  that  the  plaintiff  ought  to  be  barred  ia  this 
action  by  her  recovery  of  judgment  in  trover  for  the  same  horse. 
I  am  aware  that  the  doctrine  that  title  passes  by  judgment  with- 
out satisfaction  is  not  ia  fashion,  but  I  never  have  been  able  to 
understand  any  other.  It  has  always  seemed  to  me  that  one 
whose  property  has  been  converted  has  an  election  between 
two  courses,  —  that  he  may  have  the  thing  back,  or  he  may 
have  its  value  in  damages,  but  that  he  cannot  have  both ;  that 
when  he  chooses  one  he  necessarily  gives  up  the  other ;  and 
that  by  taking  a  judgment  for  the  value  he  does  choose  one 
conclusively.  He  cannot  have  a  right  to  the  value  of  the 
thing,  eifectual  or  ineffectual,  and  a  right  to  the  thing,  at  the 
same  time.  The  defendant  is  estopped  by  the  judgment  to 
deny  the  plaintiffs  right  to  the  value  of  the  thing.  Usually, 
estoppels  by  judgment  are  mutual.  It  would  seem  to  foUow 
that  the  plaintiff  also  is  estopped  to  deny  his  right  to  the  value 
of  the  thing,  and  therefore  is  estopped  to  set  up  an  inconsist- 
ent claim.  In  general,  an  election  is  determined  by  judgment. 
{Butler  V.  Hild/reth,  5  Mete.  49  ;  Bailey  v.  Rervey,  135  Mass. 
1Y2,  174 ;  Tulcanite  Go.  v.  Gaduc,  144  Mass.  85,  86 ;  Raphael 
V.  Eevnstewi,  154  Mass.  178,  179.)  I  know  of  no  reason  why 
a  judgment  should  be  less  conclusive  in  this  case  than  any 
other.  Of  course,  I  am  speaking  of  a  judgment  for  the  value 
of  the  chattel,  not  for  one  giving  nominal  damages  for  the  tak- 
ing. The  argument  from  election  is  adopted  in  WJiite  v.  Phil- 
Irick,  5  Greenl.  147,  150,  which,  so  far  as  I  know,  is  stOl  the 
law  of  Maine,  notwithstanding  the  remark  in  Murray  v.  Love- 
joy,  2  Clif.  191,  198.  See,  also,  Shaw,  C.  J.,  in  BuOer  v.  Hil- 
dreth,  5  Mete.  49,  53. 

The  most  conspicuous  cases  which  have  taken  a  different  view 
speak  of  the  hardship  of  a  man's  losing  his  property  without 
being  paid  for  it,  and  sometimes  cite  the  dictum  in  Jenk.  4th 
Cent.,  Case  88,  Solutio  pretii  empUmiis  loco  hahetur,  which 
is  dogma,  not  reasoning,  or,  if  reasoning,  is  based  on  the  false 
analogy  of  a  sale.  But  they  leave  the  argument  which  I  have 
stated  unanswered,  not,  as  I  think,  because  the  judges  deemed 
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it  unworthy  of  answer,  or  met  by  paramount  considerations  of 
policy,  but  because  they  did  not  have  either  that,  or  a  clue  to 
the  early  cases,  before  their  mind.  {Lovejoy  v.  Murray,  3  "Wall. 
1,  lY ;  Brmsmead  v.  Harrison,  L.  K.  6  C.  P.  584,  587,  L.  E. 
Y  C.  P.  547,  554.)  It  is  not  the  practice  of  the  Enghsh  judges 
to  overrule  the  common  law  because  they  disprove  it,  and  to  do 
so  without  discussion.  In  Brinsmead  v.  Ha/rrison,  Mr.  Justice 
WiUes  thought  he  was  proving  that  the  common  law  always 
had  been  in  accord  Avith  his  position.  So  far  as  the  question  of 
policy  goes,  it  does  not  seem  to  me  that  the  possibility — it  is 
only  the  possibility  —  of  an  election  turning  out  to  have  been 
unwise  is  a  sufficient  reason  for  breaking  in  upon  a  principle 
which  must  be  admitted  to  be  sound  on  the  whole,  and  for 
overthro^ving  the  doctrine  of  the  common  law  by  a  judicial 
fiat.  I  am  not  informed  of  any  statistics  which  establish  that 
judgments  for  money  usually  give  the  judgment  creditor  only 
an  empty  right. 

That  the  view  which  I  hold  is  the  view  of  the  common  law, 
I  think,  may  be  proved  by  considering  what  was  the  theory  on 
which  the  remedies  of  trespass  and  replevin  were  given.  In 
Y.  B.  19  Hen.  VI.  65,  pi.  5,  ISTewton  says  :  "  If  you  had  taken 
my  chattels,  it  is  at  my  choice  to  sue  replevin,  which  shows  that 
the  property  is  in  me,  or  to  sue  a  writ  of  trespass,  which  shows 
that  the  property  is  in  the  taker ;  and  so  it  is  at  my  wiU  to 
waive  the  property  or  not."  In  6  lien.  VII.  8,  pi.  4,  Vavisor 
uses  sunilar  language,  and  adds :  "  And  so  it  is  of  goods  taken. 
One  may  divest  the  property  out  of  himself,  if  he  wiU,  by  pro- 
ceedings in  trespass,  or  demand  property  by  replevin  or  writ 
of  detinue,"  if  he  prefers.  There  is  no  doubt  that  the  old  law 
was  that  replevin  affirms  property  in  the  plaintifif,  and  trespass 
disaffirms  it,  and  that  the  plaintiff  has  election.  (Bro.  Abr.  Tres- 
pass, pi.  134  ;  18  Vin.  Abr.  69  (e)  ;  Anderson  and  Warberton,  J  J., 
in  Bishop  v.  Montague,  Cro.  Ehz.  824.)  The  proposition  is  made 
clearer  when  it  is  remembered  that  a  tortious  possession  —  at 
least,  if  not  felonious  —  carried  with  it  a  title  by  wrong,  in  the 
case  of  chattels,  as  well  as  in  the  case  of  a  disseisin  of  land,  as 
appears  from  the  page  of  Viner  just  cited,  and  as  has  been 
shown  more  fuUy  by  the  learned  researches  of  Mr.  Ames  and 
Mr.  Maitland.     (3  Harv.  Law  Eev.  23,  326 ;  1  L.  Q.  Eev.  324.) 
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I  do  not  regard  that  as  a  necessary  doctrine,  or  as  the  law  of 
Massachusetts ;  but  it  was  the  common  law,  and  it  fixed  the 
relations  of  trespass  and  replevin  to  each  other.  Trespass,  and, 
on  the  same  principle,  trover,  proceed  on  the  footing  of  affirm- 
ing property  in  the  defendant,  and  of  ratifying  the  act  of  the 
defendant  which  already  has  affirmed  it.  I  do  not  see  on  what 
other  ground  a  judgment  for  the  value  can  be  justified.  If 
the  title  still  is  in  doubt,  or  remains  in  the  plaintiff,  the  defend- 
ant ought  not  to  be  charged  for  anything  but  the  tortious  tak- 
ing. Again,  cannot  the  plaintiff  take  the  converted  chattel  on 
execution  ?  And  on  what  principle  can  he  do  so,  if  it  does  not 
yet  belong  to  the  defendant  ? 

I  say  but  a  word  as  to  the  practical  difficulties  of  the  pre- 
vailing rule.  No  doubt  they  can  be  met  in  one  way  or  another. 
Suppose  the  plaintiff,  after  judgment,  were  to  retake  the  chat- 
tel by  his  own  act.  It  would  strike  me  as  odd  to  say  that  this 
satisfied  the  judgment,  and  as  impossible  to  say  that  it  satisfied 
the  whole  judgment,  which  was  for  the  tort,  as  well  as  for  the 
value  of  the  property.  Yet,  on  the  view  which  I  oppose,  I  pre- 
sume that  the  judgment  could  not  be  collected.  (See  Coornbe 
V.  Scmsom,  1  Dowl.  &  E.  201.) 

It  seems  to  me  that  the  opinion  which  I  hold  was  the 
prevaUing  one  in  England  until  Brvnsmead  v.  H(wrison. 
{Bishop  V.  Montague,  Cro.  EKz.  824 ;  Fenner,  J.,  in  Broion  v. 
Wootton,  Cro.  Jac.  T3,  T4,  Yel.  67,  Moore,  762;  Adams  v. 
Broughton,  2  Strange,  1078,  Andrews,  18,  19 ;  Buchland  x. 
Johnson,  15  C.  B.  145,  157,  162,  163 ;  Sergeant  James  Man- 
ning's note  to  Barnett  v.  Branado,  6  Man.  &  G.  640 ;  see 
Lamine  v.  Borrell,  2  Ld.  Kaym,  1216,  1217.)  And  I  should 
add  that  I  see  a  relic  of  the  ancient  and  true  doctrine  in  the 
otherwise  unexplained  notion  that  when  execution  is  satisfied 
the  title  of  the  defendant  relates  back  to  the  date  of  the  con- 
version. {Hepburn  v.  Sewell,  5  Ilai-.  &  J.  211 ;  Smith  v.  Smith, 
51  ]Sr.  H.  571  and  50  IST.  H.  212.  Compare  Atwater  v.  Tupper,  45 
Conn.  144,  148.) 

The  only  authorities  binding  upon  us  are  the  ancient  evi- 
dences of  the  common  law,  as  it  was  before  the  Eevolution, 
and  our  own  decisions.  I  have  shown  what  I  think  was  the 
common  law.     Our  own  decisions  leave  the  question  open  to 
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be  decided  in  accordance  with  it.  {Carmpbell  v.  Phelps,  1  Pick. 
62,  65,  YO  ;  Bennett  v.  Rood,  1  Allen,  4Y.)  Many  cases  in  other 
States  are  collected  in  Freem.  Judgm.  (4th  ed.)  §  23Y. 

If  I  am  right  in  my  general  views,  they  apply  to  this  case. 
The  plaintiff  recovered  her  judgment  in  Connecticut,  to  be 
sure,  as  ancillary  administrator  there  ;  but  the  horse  was  there, 
and  she  was  entitled  to  it  there,  so  that  her  judgment  recovered 
there  passed  the  title.  Like  any  other  transfer  of  a  chattel, 
valid  in  the  place  where  it  was  made,  and  where  the  chattel 
was  situated,  it  will  be  respected  elsewhere.  The  Connecticut 
law  was  not  put  in  evidence,  and  therefore  we  must  presume 
that  a  judgment  there  has  whatever  effect  we  attribute  to  it  on 
the  principles  of  the  common  law. 

(A  dissenting  opinion  was  read  by  Knowltost,  J.,  in  which 
the  Chief  Justice  concurred.) 


ROBBINS  V.  SwiFP. 
36  Me.  197 :  29  At.  981.  — 1894.) 


Emeey,  J.  The  defendant  was  a  town  collector  of  taxes  and, 
as  such,  had  a  legal  warrant  to  collect  a  legal  tax  from  the  plain- 
tiff. After  observing  the  necessary  preliminaries  the  defendant 
arrested  the  plaintiff  on  the  tax  warrant,  for  nonpayment  of  the 
tax,  and  committed  him  to  the  county  jaU.  In  the  written  cer- 
tificate of  the  costs  of  arresting'  and  committing,  given  to  the 
jailer  as  required  by  statute,  the  defendant  named  a  sum  in  gross, 
and  in  excess  of  the  amount  of  the  legal  fees.  The  plaintiff, 
after  the  commitment,  paid  the  fuU  sum  thus  certified,  and  was 
thereupon  released  from  the  imprisonment. 

It  does  not  appear  in  the  case  that  the  plaintiff  questioned  the 
legality  of  the  sum  certified,  or  that  his  imprisonment  was  at 
all  prolonged  by  the  excess  of  costs  certified,  or  would  have 
been  in  the  least  abridged,  had  they  been  correctly  certified. 

The  plaintiff  has  now  brought  this  action  of  trespass  for  that 
arrest  and  imprisonment.    At  the  trial  the  defendant  conceded 
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that  he  had  injured  the  plaintiff  by  demanding  and  taking 
excessive  fees,  as  above  described,  but  contended  that  this  action 
of  trespass  was  not  the  lawful  remedy  for  such  an  injury.  The 
presiding  justice  sustained  this  contention,  and  thus  practically 
directed  a  verdict  for  the  defendant.  The  plaintiff  excepted. 
The  question,  therefore,  is  whether  trespass  is  the  proper  form 
of  action  for  this  injury. 

Itjs^the  firmly  estabhshed  rule  of  our  law  that  any  abuse  by  i 
a  iT^inisterial  officer  of  an  authority  given  hun  by  law  is  remedi- 
able by  an  action  of  trespass.  The  reasons  for  this  salutary  rule  ' 
are  clearly  and  correctly  stated  in  Garter  v.  Allen,  59  Me.  296, 
and  lately  affirmed  in  licdlroad  Co.  y.  Small,  85  Me.  462,  and 
need  not  be  repeated  here.  In  accordance  with  this  rule,  the 
following  acts  have  been  held  to  be  abuses  of  authority,  and 
remediable  by  an  action  of  trespass :  The  working  an  estray  or 
a  beast  distrained.  Bagshawe  v.  Goward,  Cro.  Jac.  147  (cited 
in  Gibhs  v.  Chase,  10  Mass.  129).  The  omission  to  case  for 
impounded  beasts.  Admns  v.  Adams,  13  Pick.  384.  The  plac- 
ing an  unfit  person  in  a  house  as  keeper  over  goods  attached. 
Malcolm  v.  Spoor,  12  Mete.  (Mass.)  279.  SeUing  attached  prop- 
erty when  one  of  the  appraisers  was  interested.  McGough  v. 
Wellington,  6  Allen,  505.  A  delay  for  five  hours  to  remove 
goods  from  the  room  in  which  they  had  been  attached.  Wil- 
liams V.  Powell,  101  Mass.  467.  The  omission  of  a  collector  of 
taxes,  after  a  sale  of  property,  to  "  render  an  account  m  writing  " 
of  the  sale  and  charges.  Blanchard  v.  Dow,  32  Me.  557.  Sell- 
ing the  goods  of  a  firm  on  an  execution  against  one  partner. 
Moore  v.  Pennell,  52'  Me.  162.  The  deduction  of  illegal  fees  by 
a  tax  collector  from  the.  proceeds  of  a  tax  sale.  Carter  v.  Allen, 
59  Me.  296.  The  selling  by  a  tax  cofiector  of  more  goods  than 
necessary  to  pay  the  tax  and  expenses  of  sale,  although  the  sur- 
plus proceeds  were  paid  over  to  the  plaintiff.  Seehins  v.  Goodale, 
61  Me.  400.  The  omission  by  the  officer  attaching  hay  to  leave 
enough  hay  for  the  debtor's  cattle.  Wentworth  v.  Saioyer,  76 
Me.  434. 

The  foregoing  cases  sufficiently  illustrate  the  rule.  Was  the 
defendant's  act  within  the  rule  ?  Of  this  there  can  be  little,  if 
any,  doubt.  He  practically  demanded  and  exacted  excessive 
and  illegal  fees  of  a  prisoner  whom  he  held  in  official  durance. 
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He  presumably  knew  the  law,  and  Avhat  were  the  legal  fees. 
He  thus  abused  his  official  power,  and  under  the  rule  above 
stated  this  abuse  can  be  remedied  in  this  action  of  trespass. 

It  is  urged  that  the  imprisonment  does  not  appear  to  have 
been  prolonged  a  single  instant  by  reason  of  the  demand  for 
illegal  fees,  and  that,  therefore,  the  plaintiff's  only  action  is  one 
to  recover  back  the  sum  wrongfully  demanded.  The  same  con- 
tention was  urged  in  Carter  v.  Allen,  supra,  and  overruled.  In 
determining  whether  an  act  is  an  abuse  of  official  power,  Jthe 
nature  of  the  act  itself  is  to  be  looked  at,  rather  than  its  mere 
result.  The  defendant's  act  was  clearly  illegal,  and  an  abuse  of 
official  power.  That  the  plaintiff  did  not  resist  or  question  it 
^oes  not  make  it  any  the  less  illegal  or  abusive.  The  sharp 
stress  of  imprisonment  does  not  encourage  a  prisoner  to  question 
the  propriety  of  official  demands  made  upon  hun  as  a  condition 
of  his  liberty.  That  he  hastens  to  comply  with  the  illegal 
demand,  rather  than  suffer  further  imprisonment,  does  not  purge 
the  demand  of  its  oppressive  character  as  an  abuse  of  official 
power.  .  .  . 

Exceptions  sustaiified. 


-^ 
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CHAPTEE  X. 
WHAT  AMOUNTS   TO  NUISANCE? 


BOHAN  V.  P.  J.  G.  L.  Co. 

C122N.  Y.  18.— 1890.) 

Lewis  E.  Carr  for  appellant. 
John  W.  Lyon  for  respondent. 

Brown,  J.  The  plaintiff  made  no  complaint  of  the  exist- 
ence of  a  nuisance  upon  defendant's  property  prior  to  1880, 
when  defendant  first  introduced  the  use  of  naphtha  in  the 
manufacture  of  its  gas,  and  it  was  a  disputed  question  on  the 
trial,  upon  which  there  was  a  strong  conflict  of  testimony, 
whether  the  smells  from  the  defendant's  works,  after  it  beean 
to  use  naphtha,  were  more  offensive  than  when  it  used  coal. 

This  question,  it  must  be  assumed,  the  jury  determined  in 
favor  of  the  plaintiff's  contention. 

The  court  charged  the  jury  that,  to  constitute  a  nuisance, 
it  was  essential  that  the  smells  and  odors  from  the  defendant's 
works  should  be  sufficient  "  to  contaminate  and  pollute  the  air 
and  substantially  interfere  with  the  plaintiff's  enjoyment  of 
her  property,"  and  that  the  question  for  them  to  determine 
was,  "  Did  the  odor  pollute  the  air  so  as  to  substantially 
render  plaintiff's  property  unfit  for  comfortable  enjoyment?" 
An  exception  was  taken  by  the  defendant  to  this  part  of  tlie 
charge. 

The  rule  stated  by  the  learned  judge  was  in  accordance 
with  all  the  authorities.  If  one  carry  on  a  lawful  trade  or 
business  in  such  a  manner  as  to  prove  a  nuisance  to  his  neigh- 
bor, he  must  answer  in  damages,  and  it  is  not  necessary  to  a 
right  of  action  that  the  owner  should  be  driven  from  his  dwell- 
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ing ;  it  is  enough  that  the  enjoyment  of  life  and  property  be 
rendered  uncomfortable.  {Rex  v.  White,  1  Burr.  337;  S.  R. 
8.  Co.  V.  Tipping,  11  H.  L.  Cas.  642;  Fish  v.  Dodge,  4  Denio, 
311;  Catlin  v.  Valentine,  9  Paige,  575  ;  Campbell  v.  Seaman, 
63  N.  Y.  568 ;  Cogswell  v.  N.  ¥.,  N.  H.  &  H.  R.  R.  Co.,  103 
id.  10;  Wood  on  Nuis.  sec.  497.) 

It  was  claimed  by  the  defendant,  and  the  court  refused  a 
request  to  charge  "  that  unless  the  jury  should  find  that  the 
works  of  the  defendant  were  defective,  or  that  they  were  out 
of  repair,  or  that  the  persons  in  charge  of  manufacturing  gas 
at  these  works  were  unskilful  and  incapable,  their  verdict 
should  be  for  the  defendant;"  and  "that  if  the  odors  which 
affect  the  plaintiff  are  those  that  are  inseparable  fi'ora  the 
manufacture  of  gas  with  the  most  approved  apparatus  and 
with  the  utmost  skill  and  care,  and  do  not  result  from  any 
defects  in  the  works,  or  from  want  of  care  in  their  manage- 
ment, the  defendant  is  not  liable."  An  exception  to  this  rul- 
ing raises  the  principal  question  discussed  in  the  case. 

While  every  person  has  exclusive  dominion  over  his  own 
property,  and  may  subject  it  to  such  uses  as  will  subserve  his 
wishes  and  private  interests,  he  is  bound  to  have  respect  and 
regard  for  his  neighbor's  rights.  The  maxim  "  Sic  utere  tuo 
ut  alienum  non  Imdas"  limits  his  powers.  He  must  make  a 
reasonable  use  of  liis  property,  and  a  reasonable  use  can  never  ' 
be  construed  to  include  those  uses  which  produce  destructive' 
vapors  and  noxious  smells,  and  that  result  in  material  injury 
to  the  property  and  to  the  comfort  of  the  existence  of  those 
who  dwell  in  the  neighborhood. 

The  reports  are  filled  with  cases  where  this  doctrine  has 
been  applied,  and  it  may  be  confidently  asserted  that  no 
authority  can  be  produced,  holding  that  negligence  is  essential 
to  establish  a  cause  of  action  for  injuries  of  such  a  character. 
A  reference  to  a  few  authorities  will  sustain  this  assertion. 

In  Campbell  v.  Seaman,  supra,  there  was  no  allegation 
of  negligence  in  the  complaint,  and  there  was  an  allegation  of 
due  care  in  the  answer.  There' was  no  finding  of  negligence, 
and  this  court  affirmed  a  recovery. 

In  Heeg  v.  Licht,  80  N.  Y.  579,  an  action  for  injuries  arising 
from  the  explosion  of  fire- works,  the  trial  court  charged  the 
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jury  that  they  must  find  for  the  defendant,  "  unless  they 
found  that  the  defendant  carelessly  and  negligently  kept 
the  gunpowder  on  his  premises."  And  he  refused  to  charge, 
upon  the  plaintiff's  request,  "  that  the  powder  magazine  was 
dangerous  in  itself  to  plaintiff,  and  was  a  private  nuisance, 
and  defendant  was  liable  to  the  plaintiff,  whether  it  was  care- 
lessly kept  or  not."  There  was  a  verdict  for  the  defendant, 
and  this  court  reversed  the  judgment,  holding  that  the  charge 
was  erroneous.  In  Cogswell  v.  iV.  Y.  dh  N.  II.  E.  R.  Co., 
supra,  the  Special  Term  found,  as  facts,  that  in  the  construc- 
tion of  the  engine-house  and  coal-bins,  and  in  the  use  of  its 
premises,  the  defendant  exercised  due  care,  so  far  as  the  same 
was  practicable,  and  it  refused  to  find,  upon  plaintiff's  request, 
"  that  in  the  construction  of  the  engine-house,  chimney,  smoke- 
pipe  and  coal-bins,  it  had  not  exercised,  and  does  not  now  exer- 
cise, such  reasonable  and  proper  care  as  was  necessary  not  to 
injure  the  plaintiff's  property."  A  judgment  for  the  defendant 
was  reversed,  this  court  holding  that  the  engine-house  as  used 
was  a  nuisance,  and  that  it  was  not  an  answer  to  the  action 
that  the  defendant  exercised  all  practicable  care  in  its  manage- 
ment. In  Pottstown  Oas  Co.  v.  Murphy,  39  Penn.  St.  257, 
the  charge  of  the  court,  and  the  refusals  to  charge,  were  very 
similar  to  the  charge  in  this  case.  The  Supreme  Court  of 
Pennsylvania  overruled  the  exceptions,  holding  that  negligence' 
was  not  essential  to  a  right  of  recovery.  To  the  same  effect 
see  Cleveland  v.  C.  G.  L.  Co.,  20  N.  J.  Eq.  201 ;  0.  O.  L.  &  C. 
Co.  V.  Thompson,  39  111.  598 ;  Wood  on  Nuis.  (2d  ed.)  sec.  553. 
The  principle  that  one  cannot  recover  for  injuries  sustained 
from  lawful  acts  done  on  one's  own  property  without  negli- 
gence and  without  malice,  is  well  founded  in  the  law.  Every 
one  has  the  right  to  the  reasonable  enjoyment  of  his  own 
property,  and  so  long  as  the  use  to  which  he  devotes  it  violates 
no  rights  of  others,  there  is  no  legal  cause  of  action  against 
him.  The  wants  of  mankind  demand  that  property  be  put  to 
many  and  various  uses  and  employments,  and  one  may  have, 
upon  his  property,  any  kind  of  lawful  business,  and  so  longas 
it  is  not  a  nuisance,  and  is  not  managed  so  as  to  become  such, 
he  is  not  responsible  for  any  damage  that  his  neighbor  acci- 
dentally and  unavoidably  sustains.    Such  losses  the  law  regards 
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as  damnum  absque  injuria.  And  under  this  principle,  if  the 
steam  boiler  on  the  defendant's  property,  or  the  gas  retort,  or 
the  naphtha  tanks  had  exploded  and  injured  the  plaintiff's 
property,  it  would  have  been  necessary  for  her  to  prove  negli- 
gence on  the  defendant's  part,  to  entitle  her  to  recover. 
{Losee  v.  Buchanan,  51  N.  Y.  476.) 

But  where  the  damage  is  the  necessary  consequence  of  just 
what  the  defendant  is  doing,  or  is  incident  to  the  business 
itself,  or  the  manner  in  which  it  is  conducted,  the  law  of  neg- 
ligence has  no  application  and  the  law  of  nuisance  applies. 
{HayY.  Cohoes  Co.,  2  N.  Y.  159  ;  McKeon  v.  See,  51  id.  300.) 

The  exception  to  the  refusal  to  charge  the  first  proposition 
above  quoted  was  not,  therefore,  well  taken. 

It  is  contended,  however,  by  the  defendant,  that  the  acts 
of  the  legislature  relating  to  gas  companies  are  a  protection 
from  liability  for  consequential  injuries  flowing  from  the 
manufacture  of  gas,  or  the  prosecution  of  the  business,  when 
want  of  care  forms  no  element  of  the  cause  of  injury,  and  it 
is  sought  to  apply  to  this  case  the  broad  principle  that  that 
which  the  law  authorizes  cannot  be  a  nuisance,  although  it 
may  occasion  damages  to  individual  rights  and  property. 
[  Upon  this  point  the  judge  adopts  the  doctrine  of  108  U.  S. 
317,  supra.} 

***** 

These  views  lead  to  the  conclusion  that  the  defendant  ob- 
tained no  immunity  from  liability  for  consequential  injuries 
sustained  by  property  surrounding  its  works  by  reason  of  its 
incorporation,  or  the  privilege  conferred  upon  the  business 
by  the  acts  of  the  legislature,  and  that  the  facts  of  the  case 
do  not  take  it  out  of  the  operation  of  the  rules  of  law  applica- 
ble to  ordinary  common-law  nuisances. 

The  legislature  has  given  to  the  corporations  created  to 
manufacture  gas  the  right  to  lay  down  their  conductors  in  the 
public  streets  subject  to  the  control  and  regulation  of  the 
municipal  authorities,  and  for  acts  done  in  the  execution  of 
that  privilege  they  are  exempt  from  prosecution  at  the  suit 
of  the  people. 

The  choice,  however,  of  the  place  to  locate  their  works, 
and  the  selection  of  materials  from  which  to  manufacture  gas. 
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has  been  left  to  the  corporations,  and  those  things  must  be 
performed  with  reference  to  the  rights  of  others. 

The  fact  appears  in  this  case  that  for  twenty  years  the 
defendant  conducted  its  business  without  annoyance  to  any  one. 
For  the  sake  of  economy  (so  it  alleges)  it  adopted,  in  1880,  a 
new  process  and  new  materials  from  which  to  make  its  gas. 
The  result,  under  the  finding  of  the  jury,  has  been  to  impair 
the  value  of  the  plaintiff's  property  and  substantially  to  inter- 
fere with  its  comfortable  enjoyment.  If  the  defendant's  con- 
tention should  prevail,  there  would  be  no  restraint  upon  the 
location  of  the  business,  and  no  limit  to  the  offensive  character 
of  the  materials  it  might  use.  It  would  thus  have  an  im- 
munity which  the  law  denies  to  every  other  citizen. 

We  think  the  proof  permitted  the  conclusion  that  the  de- 
fendant had  created  a  nuisance,  and  that  there  was  no  error 
in  the  charge  of  the  court,  or  the  refusal  to  charge. 

The  judgment  must  be  affirmed. 

Haight,  J.  (dissenting).  This  action  was  brought  to  recover 
damages  alleged  to  have  been  sustained  by  the  plaintiff  in 
consequence  of  offensive  odors  proceeding  from  the  gas-works 
of  the  defendant,  and  to  obtain  an  injunction  restraining  the 
defendant  from  permitting  further  emissions  of  such  odors. 

The  complaint  alleges  negligent  and  unskilful  construction 

of  the  works,  and  also  negligence  in  the  use  and  maintenance 

thereof. 

***** 

The  question  is  thus  presented  as  to  whether  the  works  of 
the  defendant  are,  in  the  absence  of  negligence  either  in  their 
construction  or  operation,  a  nuisance  per  se,  for  if  the  odors 
emanating  therefrom  are  inseparable  from  tl:e  manufacture 
of  gas  with  the  most  approved  apparatus  and  with  the  utmost 
skill  and  care,  and  do  not  result  from  any  defects  in  their 
management,  it  follows  that  all  works  for  the  manufacture 
of  gas  are  nuisances  as  to  those  living  near  enough  to  the 
plant  to  be  affected  by  the  odor,  even  though  they  located 
there  subsequent  to  the  works.  The  question  is  one  of  im- 
portance. It  is  not  free  from  difficulty,  and  the  authorities 
treating  upon  the  subject  are  not  in  entire  harmony. 
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A  nuisance,  as  it  is  ordinarily  understood,  is  that  whicli  is 
offensive  and  annoys  and  disturbs.  A  common  or  public 
nuisance  is  that  which  affects  the  people  and  is  a  violation  of 
a  public  right,  either  by  direct  encroachment  upon  public 
property  or  by  doing  some  act  which  tends  to  a  common 
injury,  or  by  the  omitting  of  that  which  the  common  good 
requires,  and  which  it  is  the  duty  of  a  person  to  do.  Public 
nuisances  are  founded  upon  wrongs  that  arise  from  the  unrea- 
sonable, unwarrantable  or  unlawful  use  of  property,  or  from 
improper,  indecent  or  unlawful  conduct  working  an  obstruc- 
tion or  injury  to  the  public  and  producing  material  annoyance, 
inconvenience  and  discomfort.  Founded  upon  a  wrong,  it  is 
indictable  and  punishable  as  for  a  misdemeanor.  It  is  the 
duty  of  individuals  to  observe  the  rights  of  the  public  and  to 
refrain  from  the  doing  of  that  which  materially  injures  and 
annoys  or  inconveniences  the  people,  and  this  extends  even  to 
business  which  would  otherwise  be  lawful,  for  the  public 
health,  safet}',  convenience,  comfort  or  morals  is  of  paramount 
importance,  and  that  which  affects  or  impairs  it  must  give 
Avay  for  the  general  good.  In  such  cases  the  question  of  negli- 
gence is  not  involved,  for  its  injurious  effect  upon  the  public 
makes  it  a  wrong  which  it  is  the  duty  of  the  courts  to  punish 
rather  than  to  protect.  But  a  private  nuisance  rests  upon 
a  different  principle.  It  is  not  necessarily  founded  upon  a 
wrong,  and  consequently  cannot  be  indicted  and  punished  as 
for  an  offence.  It  is  founded  upon  injuries  that  result  from 
the  violation  of  private  rights  and  produce  damages  to  but 
one  or  few  persons.  Injury  and  damage  are  essential  elements, 
and  yet  they  may  both  exist  and  still  the  act  or  thing  pro- 
ducing them  not  be  a  nuisance.  Every  person  has  a  right 
to  the  reasonable  enjoyment  of  his  own  property,  and  so  long 
as  the  use  to  which  he  devotes  it  violates  no  rights  of  another, 
however  much  damage  others  may  sustain  therefrom,  his  use 
is  lawful  and  it  is  damnum  absque  injuria.  {Thurston  v. 
Hancock,  12  Mass.  222.) 

So  that  a  person  may  suffer  inconvenience  and  be  annoyed, 
and  if  the  act  or  thing  is  lawful  and  no  rights  are  violated, 
it  is  not  such  a  nuisance  as  the  law  will  afford  a  redress;  but 
if  his  rights  are  violated,  as  for  instance  if  a  trespass  has  been 
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committed  on  his  land  by  the  construction  of  the  eaves  of  a 
house  so  that  the  water  will  drip  thereon,  or  by  the  construc- 
tion of  a  ditch  or  sewer  so  that  the  water  will  flow  over  and 
upon  his  premises,  or  if  a  brick  kiln  be  burned  so  near  his 
premises  as  that  the  noxious  gases  generated  therefrom  are 
borne  upon  his  premises,  killing  and  destroying  his  trees  and 
vegetation,  it  will  be  a  nuisance  for  which  he  may  be  awarded 
damages.     {Campbell  v.  Seaman,  63  N.  Y.  568.) 

Hence  it  follows  that  in  some  instances  a  party  who  devotes 
his  premises  to  a  use  that  is  strictly  lawful  in  itself  may,  even 
though  his  intentions  are  laudable  and  motives  good,  violate 
the  rights  of  those  adjoining  him,  causing  them  injury  and 
damage,  and  thus  become  liable  as  for  a  nuisance.  It,  there- 
fore, becomes  important  that  the  courts  should  proceed  with 
caution  and  carefully  consider  the  rights  of  the  parties  and 
not  declare  a  lawful  business  a  nuisance  except  in  cases  where 
rights  have  been  invaded,  resulting  in  material  injury  and  dam- 
age. People  living  in  cities  and  large  towns  must  submit  to 
some  inconvenience,  annoyance  and  discomforts.  They  must 
yield  some  of  their  rights  to  the  necessity  of  business,  which, 
from  the  nature  of  things,  must  be  carried  on  in  populous  cities. 
Many  things  have  to  be  tolerated  that  under  other  circum- 
stances would  be  abated,  the  necessity  for  their  existence  out- 
weighing the  ill  results  that  proceed  therefrom.  Therefore, 
as  to  business  which  is  lawful  and  reasonable  and  is  not  of 
itself  a  nuisance  when  properly  conducted,  which  is  carried 
on  upon  one's  own  premises,  invading  no  right  of  a  neighbor, 
is  not  such  a  nuisance  as  the  law  will  afford  redress,  even 
though  it  produces  an  inconvenience  and  annoyance,  unless 
such  inconvenience  and  annoyance  is  the  result  of  negligence 
and  carelessness;  but  where  the  business  is  of  that  character 
as  to  become  a  common  nuisance,  the  damages  may  be  recov- 
ered even  though  no  negligence  is  shown.  {Rockwood  v.  117?- 
son,  11  Gushing,  221-226.) 

The  distinction  between  the  two  cases  is  that  in  the  former 
the  business  is  not  of  that  nature  as  to  injuriously  affect 
others,  but  may  become  so  by  the  negligent  manner  in  which 
it  is  carried  on ;  whilst  in  the  latter  case  the  nature  of  the 
business  is  such  as  must  necessarily  be  injurious,  even  though 
30 
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managed  with  the  greatest  care  and  skill.     (Wood's  Law  of 
Nuisances  (2d  ed.)  sec.  127.) 

Again,  there  is  another  class  of  cases  in  which  the  question 
of  negligence  is  material,  as,  for  instance,  where  the  legislature 
has  authorized  the  doing  of  that  which  would  otherwise  be  a 
nuisance.  In  such  cases  the  person  is  shielded  from  liability 
for  damages  that  ensue,  unless  he  is  chargeable  with  negli- 
gence for  the  manner  in  which  the  act  was  done.  {Radoliff 
V.  Mayor  d;c.,  4  N.  Y.  195;  Bellinger  v.  JST.  T.  G.  Ii.  R.  Co., 
23  id.  42 ;  Kellinger  v.  F.  S.  S.  c&  O.  S.  F.  R.  R.  Co.,  50  id. 
206-212 ;  Uline  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  101  id.  98- 
107 ;  Conhlin  v.  N.  Y.,  0.  &  W.  R.  Co.,  102  id.  107 ;  Ottenot 
V.  N.  Y,  L.  c&  W.  'R.  Co.,  28  N.  Y.  S.  E.  483.)  . 

As,  for  instance,  a  person  may  be  annoyed  and  inconven- 
ienced by  the  noise  and  tread  of  passing  railway  trains,  and 
yet  where  the  railroad  is  lawfully  built,  and  is  managed  with 
proper  care  and  skill,  it  is  not  a  nuisance,  even  though  it  passes 
near  to  a  dwelling-house  and  materially  disturbs  the  quiet  and 
slumber  of  the  occupants.  {Beseman  v.  P.  R.  R.  Co.,  50  N. 
J.  L.  235.) 

But  the  authority  of  the  legislature  should  doubtless  be  ex- 
press {Cogswell  v.  N.  Y.,  N.  11.  <&  H.  R.  B.  Co.,  103  N.  Y. 
10),  and  relate  to  matters  of  public  utility  in  which  the  people 
have  an  interest  and  the  right  of  control.  {B.&  P.  R.  R.  Co. 
V.  Fifth  Baptist  Church,  108  U.  S.  317-332.) 

We  are  thus  brought  back  to  the  question  as  to  whether  the 
business  of  manufacturing  gas  by  the  defendant  is  in  and  of 
itself  a  nuisance. 

*■»*** 

It  is  undoubtedly  true  that  in  the  manufacture  of  gas  the 
escape  of  some  is  unavoidable,  and  it  may  inconvenience  those 
who  live  in  the  immediate  vicinity  of  the  works,  but  the  ne- 
cessities of  people  living  in  large  cities  and  villages  imposes  some 
inconvenience  to  others,  and  has  compelled  recognition  of  tlie 
principle  that  each  member  of  society  must  submit  to  annoy- 
ances consequent  upon  the  use  of  property,  provided  such  use 
is  reasonable  as  respects  the  owner  and  those  immediately 
afifected  in  view  of  time,  place  and  other  circumstances.  {St. 
Helens  Smelting  Co.  \.  Tiding,  11  H.  L.  Gas.  64£-646 ; 
Cooley  on  Torts,  598-601.)     ' 
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We  are  aware  that  a  different  view  has  been  expressed,  in 
reference  to  gas-works.  (Carhart  v.  A.  O.  L.  Co.,  22  Barb. 
297-312.)  But,  notwithstanding  this,  our  conclusions  are  that, 
in  view  of  the  circumstances,  the  public  character  and  utility, 
the  business  is  lawful,  authorized  by  the  legislature  and  that 
it  is  not  a  nuisance  if  properly  conducted.  It  may,  however, 
be  carried  on  in  such  a  manner  as  to  unnecessarily  affect  and 
injure  others,  in  which  case  it  would  become  a  nuisance.  If 
we  are  correct  in  this  view  the  question  of  negligence  was  in- 
volved in  the  case  and  should  have  been  submitted  to  the  jury. 
As  we  have  seen,  time,  place  and  circumstances  have  an  impor- 
tant bearing  upon  the  question.  A  person  may  negligently 
select  an  improper  place  for  the  establishment  of  his  business. 
That  which  would  be  proper  and  tolerated  in  one  locality  would 
not  be  in  another.  Negligence  may  also  exist  in  the  construc- 
tion as  well  as  in  the  management  and  operation.  Each  person 
should  conduct  his  business  with  the  best  approved  apparatus, 
with  such  skill  and  care  as  experienced  and  prudent  persons 
may  possess,  in  order  that  he  may  do  his  neighbor  as  little 
harm  as  possible.     {^People  v.  Sands,  1  Johns.  78-88.) 

We  do  not  understand  it  to  be  claimed  that  the  defendant 
was  guilty  of  maintaining  a  public  nuisance,  or  that  it  is  charge- 
able with  any  fault  or  negligence  in  the  selection  of  the  local- 
ity in  which  it  erected  its  works.  It  is  claimed  that  they  were 
constructed  of  the  best  material  according  to  the  best  known 
plan,  and  operated  with  the  highest  degree  of  skill  and  care. 
For  twenty  years  they  were  operated  without  complaint.  The 
plaintiff,  subsequent  to  the  location  of  the  defendant,  purchased 
the  adjoining  property  and  took  up  her  residence  thereon.  It 
is  true  that  she  claimed  to  be  affected  from  the  odors  that  came 
from  the  naphtha  tank  constructed  near  her  premises,  and  that 
that  was  constructed  after  she  became  a  resident  there.  It  is 
possible  that  the  defendant  negligently  located  its  tank  in  an 
improper  place,  but  that  question  was  not  submitted  to  the  jury. 
Neither  was  the  question  as  to  whether  the  odors  proceeding 
from  this  tank  produced  the  nuisance.  The  question  submitted 
was  as  to  whether  the  odors  proceeding  from  the  entire  gas- 
works constituted  a  nuisance.  It  was  also  true  that  there  was 
also  some  evidence  tending  to  show  that  the  plaintiff's  health 
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had  been  affected.  She  testified  that  on  some  occasions  she 
had  been  affected  with  nausea,  but  the  question  as  to  whether 
the  works  affected  the  health  of  the  public  or  of  the  plaintiff  was 
not  submitted.  On  the  contrary,  it  was  expressl}'^  taken  from 
the  jury  by  the  instruction  to  which  the  exception  was  taken, 
in  which  the  court  stated  that  it  would  be  a  nuisance  "  whether 
it  affected  the  health  of  the  plaintiff  and  her  family  or  not." 
*  *  *  *  * 

The  defendant's  business  is  of  a  public  nature  and  utility. 
If  it  is  a  nuisance  per  se,  and  without  the  protection  of  the 
statute,  an  individual  may  procure  it  to  be  enjoined  and  thus 
drive  it  from  place  to  place  whilst  another  individual,  living 
upon  the  line  of  its  mains,  may  compel  the  company,  by  man- 
damus, to  proceed  with  its  business  and  supply  his  residence 
with  illuminating  gas,  thus  producing  a  condition  in  which  the 
company  would  be  liable  if  it  did,  and  would  also  be  liable  if 
it  did  not. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Judgment  affirmed.^ 

All  concur  with  Beown,  J.,  except  Follett,  Oh.  J.,  and 
Haight,  J.,  dissenting. 


KoGEEs  V.  Elliott. 

(146Mas8.  319.  — 1888.) 

II.  M.  Knowlton  for  the  plaintiff. 

J.  J.  McDonough  for  the  defendant. 

Knowlton,  J.  The  defendant  was  the  custodian  and  author- 
ized manager  of  property  of  the  Eomafn  Catholic  Church,  used 

1  In  Norcross  v.  Thorns,  51  Me.  503,  the  court  held  that  a  jury  miglit  in- 
fer a  nuisance  from  evidence  that  a  blacksmith  shop  was  so  placed  and  used 
as  to  inconvenience  another.  The  court  said,  "  The  only  accurate  method  of 
ascertaining  the  meaning  of  the  term  nuisance  at  common  law  is  to  examine 
decided  cases  adjudged  to  be,  or  not  to  be  nuisances."  In  Campbell  v.  Seaman, 
63  N.  Y.  668,  defendant's  brickyard  produced  occasional  injury  to  plaintiffs' 
ornamental  shrubs  and  trees,  and  was  used  before  plaintiffs  bought  their 
lands  and  beautified  them,  yet  plaintiffs  had  an  injunction. 
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for  religious  worship.  The  acts  for. which  the  plaintiff  seeks 
to  hold  him  responsible  were  done  in  the  use  of  this  property, 
and  the  sole  question  before  us  is  whether  or  not  that  use  was 
unlawful.  The  plaintiff's  case  rests  upon  the  proposition  that 
the  ringing  of  the  bell  was  a  nuisance.  The  consideration  of 
this  proposition  involves  an  inquiry  into  what  the  defendant 
could  properly  do  in  the  use  of  the  real  estate  which  he  had 
in  charge,  and  what  was  the  standard  by  which  his  rights 
were  to  be  measured. 

It  appears  that  the  church  was  built  upon  a  public  street  in 
a  thickly  settled  part  of  the  town,  and  if  the  ringing  of  the 
bell  on  Sundays  had  materially  affected  the  health  or  comfort 
of  all  in  the  vicinity,  whether  residing  or  passing  there,  this 
use  of  the  property  would  have  been  a  public  nuisance,  for 
which  there  would  have  been  a  remedy  by  indictment.  Indi- 
viduals suffering  from  it  in  tlieir  persons  or  their  property 
could  have  recovered  damages  for  a  private  nuisance.  (Wesson 
V.  Washburn  Iron  Co.,  13  Allen,  95.) 

In  an  action  of  this  kind,  a  fundamental  question  is,  by  what 
standard,  as  against  the  interests  of  a  neighbor,  is  one's  right 
to  use  his  real  estate  to  be  measured.  In  densely  populated 
communities  the  use  of  property  in  many  ways  which  are 
legitimate  and  proper,  necessarily  affects  in  greater  or  less 
degree  the  property  or  persons  of  others  in  the  vicinity.  In 
such  cases  the  inquiry  always  is,  when  rights  are  called  in 
question,  what  is  reasonable  under  the  circumstances.  If  a 
use  of  property  is  objectionable  solely  on  account  of  the  noise 
which  it  makes,  it  is  a  nuisance,  if  at  all,  by  reason  of  its  effect 
upon  the  health  or  comfort  of  those  who  are  within  hearing. 
The  right  to  make  a  noise  for  a  proper  purpose  must  be  meas- 
ured in  reference  to  the  degree  of  annoyance  which  others 
may  reasonably  be  required  to  submit  to.  In  connection  with 
the  importance  of  the  business  from  which  it  proceeds,  that 
must  be  determined  by  the  effect  of  the  noise  upon  people 
generally,  and  not  upon  those,  on  the  one  hand,  who  are  pecul- 
iarly susceptible  to  it,  or  those,  on  the  other,  who  by  long 
experience  have  learned  to  endure  it  without  inconvenience ; 
not  upon  those  whose  strong  nerves  and  robust  health  enable 
them  to  endure  the  greatest  disturbances  without  suffering, 
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nor  upon  those  whose  mental  or  physical  condition  makes 
them  painfully  sensitive  to  everj^thing  about  them. 

That  this  must  be  the  rule  in  regard  to  public  nuisances  is 
obvious.  It  is  the  rule  as  well,  and  for  reasons  nearly  if  not 
quite  as  satisfactory,  in  relation  to  private  nuisances.  Upon 
a  question  whether  one  can  lawfully  ring  his  factory  bell,  or 
run  his  noisy  machinery,  or  whether  the  noise  will  be  a  private 
nuisance  to  the  occupant  of  a  house  near  by,  it  is  necessary  to 
ascertain  the  natural  and  probable  effect  of  the  sound  upon 
ordinary  persons  in  that  house,  not  how  it  will  affect  a  partic- 
ular person  who  happens  to  be  there  to-day,  or  who  may 
chance  to  come  to-morrow.  (Fay  v.  Whitman,  100  Mass. 
76;  Davis  v.  Sawyer,  133  Mass.  289 ;  Walter  v.  Selfe,  4  DeG. 
&  Sm.  315,  323;  Soltau  v.  DeUeld,  2  Sim.  (K  S.)  133;  St. 
Helens  Smelting  Co.  v.  Tipping,  11  H.  L.  Cas.  642.) 

In  Walter  v.  Selfe,  Yice-Chancellor  Knight  Bruce,  after  elab- 
orating his  statement  of  the  rule,  concludes  as  follows:  "They 
have,  I  think,  established  that  the  defendant's  intended  pro- 
ceeding will,  if  prosecuted,  abridge  and  diminish  seriously  and 
materially  the  ordinary  comfort  of  existence  to  the  occupier 
and  inmates  of  the  plaintiff's  house,  whatever  their  rank  or 
station,  whatever  their  age,  or  whatever  their  state  of  health." 

It  is  said  by  Lord  Eomilly,  Master  of  the  Eolls,  in  Crump 
v.  Lambert,  L.  K.  3  Eq.  409,  that  "  the  real  question  in  all  the 
cases  is  the  question  of  fact,  viz.,  whether  the  annoyance  is  such 
as  materially  to  interfere  with  the  ordinary  comfort  of  human 
existence."  In  the  opinion  in  Sparhawh  v.  Union  Passenger 
Railway,  54  Penn.  St.  401,  these  words  are  used :  "  It  seems 
to  me  that  the  rule  expressed  in  the  cases  referred  to  is  the 
only  true  one  in  judging  of  injury  from  alleged  nuisances,  viz., 
such  as  naturally  and  necessarily  result  to  all  alike  who  come 
within  their  influence."  In  the  case  of  Westoott  v.  Middleton, 
16  Stew.  (N.  J.)  478,  it  appeared  that  the  defendant  carried 
on  the  business  of  an  undertaker,  and  the  windows  of  the 
plaintiff's  house  looked  out  upon  his  yard,  where  boxes  which 
had  been  used  to  preserve  the  bodies  of  the  dead  were  fre- 
quently washed,  and  where  other  objects  were  visible  and 
other  work  was  going  on,  which  affected  the  tender  sensibilities 
of  the  plaintiff,  and  caused  him  great  discomfort.     Yice-Chan- 
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cellor  Bird,  in  dismissing  the  bill  for  an  injunction  against 
carrying  on  the  business  there,  said  :  "  The  inquiry  inevitably 
arises,  if  a  decision  is  rendered  in  Mr.  Westcott's  favor,  because 
he  is  so  morally  aud  mentally  constituted  that  the  particular 
business  complained  of  is  an  offence  or  a  nuisance  to  him,  or 
destructive  to  his  comfort  or  his  enjoyment  of  his  home,  how 
many  other  cases  will  arise  and  claim  the  benefit  of  the  same 
principle,  however  different  the  facts  may  be,  or  whatever 
may  be  the  mental  condition  of  the  party  complaining.  .  .  . 
A  wide  range  has  indeed  been  given  to  courts  of  equity  in 
dealing  with  these  matters ;  but  1  can  find  no  case  where  the 
court  has  extended  aid  unless  the  act  complained  of  was,  as  I 
have  above  said,  of  a  nature  to  affect  all  reasonable  persons, 
similarly  situated,  alike." 

If  one's  right  to  use  his  property  were  to  depend  upon  the 
effect  of  the  use  upon  a  person  of  peculiar  temperament  or 
disposition,  or  upon  one  suffering  from  an  uncommon  disease, 
the  standard  for  measuring  it  would  be  so  uncertain  and  fluct- 
uating as  to  paralyze  industrial  enterprises.  The  owner  of  a 
factory  containing  noisy  machinerj'^,  with  dwelling  houses  all 
about  it,  might  find  his  business  lawful  as  to  all  but  one  of 
the  tenants  of  the  houses,  and  as  to  that  one,  who  dwelt  no 
nearer  than  the  others,  it  might  be  a  nuisance.  The  character 
of  his  business  might  change  from  legal  to  illegal,  or  illegal  to 
legal,  with  every  change  of  tenants  of  an  adjacent  estate ;  or 
with  an  arrival  or  departure  of  a  guest  or  boarder  at  a  house 
near  by ;  or  even  with  the  wakefulness  or  the  tranquil  repose 
of  an  invalid  neighbor  on  a  particular  night.  Legal  rights  to 
the  use  of  property  cannot  be  left  to  such  uncertainty.  When 
an  act  is  of  such  a  nature  as  to  extend  its  influence  to  those  in 
the  vicinity,  and  its  legal  quality  depends  upon  the  effect  of 
that  influence,  it  is  as  important  that  the  rightfulness  of  it 
should  be  tried  by  the  experience  of  ordinary  people,  as  it  is 
in  determining  a  question  as  to  negligence,  that  the  test 
should  be  the  common  care  of  persons  of  ordinary  prudence, 
without  regard  to  the  peculiarities  of  him  whose  conduct  is  on 
trial. 

In  the  case  at  bar  it  is  not  contended  that  the  ringing  of 
the  bell  for  church  services  in  the  manner  shown  by  the  evi- 
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<lence  materially  affected  the  health  or  comfort  of  ordinary 
people  in  the  vicinity,  but  the  plaintiff's  claim  rests  upon  the 
injury  done  him  on  account  of  his  peculiar  condition.  How- 
ever this  request  should  have  'been  treated  by  the  defendant 
upon  considerations  of  humanity,  we  think  he  could  not  put 
himself  in  a  place  of  exposure  to  noise,  and  demand  as  of  legal 
right  that  the  bell  should  not  be  used. 

The  plaintiff  in  his  brief  concedes  that  there  was  no  evi- 
dence of  express  malice  on  the  part  of  the  defendant,  biit  con- 
tends that  raalics  was  implied  in  his  acts.  In  tiie  absence  of 
evidence  that  he  acted  wantonly,  or  with  express  malice,  this 
implication  could  not  come  from  his  exercise  of  his  legal 
rights.  How  far  and  under  what  circumstances  malice  may 
be  material  in  cases  of  this  kind,  it  is  unnecessary  to  consider. 

Judgment  on  the  verdict. 


ABATEMENT  OF  NUISANCES. 
Beown  v.  Peekins. 

03  Gray,  89.  — 1858.) 

0.  p.  Lord  and  J.  W.  Perry  for  the  plaintiff. 

8.  H.  Phillips  and  R.  S.  Eantoul  for  the  defendants. 

Shaw,  Ch.  J.  This  is  an  action  for  breaking  and  entering 
the  plaintiff's-  shop,  and  destroying  various  articles  of  property. 

The  defendants,  denying  the  facts,  and  putting  the  plaintiff 
to  proof,  insist  that  if  it  is  proved  that  they  were  chargeable 
with  the  breaking  and  entering,  it  was  justifiable  by  law,  on 
the  ground  that  the  shop  was  a  place  used  for  the  sale  of 
spirituous  liquors,  and  so  was  declared  to  be  a  nuisance;  that 
they  had  a  right  to  abate  the  nuisance,  and  for  that  purpose  to 
break  and  enter  the  shop,  as  the  proof  shows  that  it  was  done ; 
that  the  shop  contained  spirituous  liquors  kept  for  sale;  that 
the  so  keeping  them  was  a  nuisance  by  statute ;  that  they  had 
a  right  to  enter  by  force  and  destroy  them ;  that  they  en- 
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tered  for  such  purpose  and  destroyed  such  articles,  and  did 
no  more  damage  than  was  necessary  for  that  purpose. 

A  great  many  points  were  raised  in  the  report,  and  argued, 
upon  which  the  court  have  not  passed ;  they  are  all  passed 
over  now  for  the  purpose  of  coming  to  the  main  points  which 
are  decisive  of  the  case. 

The  judge  who  sat  at  the  trial  stated  that  he  ruled  the  law 
and  directed  the  jury  as  stated  in  the  report,  subject  to  the 
opinion  of  the  whole  court,  and  when  many  other  points  were 
raised,  he  stated  that  it  might  b6  more  convenient  to  report 
the  whole  case,  so  far  as  controverted  points  were  presented, 
for  the  consideration  of  the  whole  court ;  and  this,  it  was  un- 
derstood, was  assented  to  by  counsel. 

Passing  over  all  questions  as  to  the  plaintiff's  case,  and 
coming  to  the  justification  set  forth  in  the  answer,  the  court 
are  of  opinion,  after  argument,  that  the  ruling  and  instruc- 
tions to  the  jury, were  not  correct  in  matter  of  law. 

1.  The  court  are  of  opinion  that  spirituous  liquors  are  not 
of  themselves  a  common  nuisance,  but  the  act  of  keeping  them 
for  sale  by  statute  creates  a  nuisance ;  and  the  only  mode  in 
which  they  can  be  lawfully  destroyed  is  the  one  directed  by 
statute,  for  the  seizure  by  warrant,  bringing  them  before  a 
magistrate,  and  giving  the  owner  of  the  property  an  oppor- 
tunity to  defend  his  right  to  it.  Therefore  it  is  not  lawful 
for  any  person  to  destroy  them  "by  way  of  abatement  of  a 
common  nuisance,  and  a  fortiori  not  lawful  to  use  force  for 
that  purpose. 

2.  It  is  not  lawful  by  the  common  law  for  any  and  all 
persons  to  abate  a  common  nuisance,  merely  because  it  is  a 
common  nuisance,  though  the  doctrine  may  have  been  some- 
times stated  in  terms  so  general  as  to  give  countenance  to  this 
supposition.  This  right  and  power  is  never  intrusted  to  indi- 
viduals in  general,  without  process  of  law,  by  way  of  vindicat- 
ing the  public  right,  but  solely  for  the  relief  of  a  party  whose 
right  is  obstructed  by  such  nuisance. 

3.  If  such  were  intended  to  be  made  the  law  by  force  of 
the  statute,  it  would  be  contrary  to  the  provisions  of  the  Con- 
stitution, which  directs  that  no  man's  property  can  be  taken 
from  him  without  compensation,  except  by  the  judgment  of 
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his  peers  or  the  law  of  the  land ;  and  no  person  can  be  twice 
punished  for  the  same  offence.  And  it  is  clear  that  under  the 
statutes  spirituous  liquors  are  property,  and  entitled  to  pro- 
tection as  such.  The  power  of  abatement  of  a  public  or 
common  nuisance  does  not  place  the  penal  law  of  the  Common- 
wealth in  private  hands. 

4.  The  true  theory  of  abatement  of  nuisance  is  that  an  in- 
dividual citizen  may  abate  a  private  nuisance  injurious  to  him, 
when  he  could  also  bring  an  action ;  and  also,  when  a  com- 
mon nuisance  obstructs  his  individual  right,  he  may  remove  it 
to  enable  him  to  enjoy  that  right,  and  he  cannot  be  called  in 
question  for  so  doing.  As  in  the  case  of  the  obstruction 
across  a  highway,  and  an  unauthorized  bridge  over  a  navigable 
water-course,  if  he  has  occasion  to  use  it,  he  may  remove  it  by 
way  of  abatement.  But  this  would  not  justify  strangers, 
being  inhabitants  of  other  parts  of  the  Commonwealth,  having 
no  such  occasion  to  use  it,  to  do  the  same.  Some  of  the  earlier 
cases,  perhaps,  in  laying  down  the  general  proposition  that  pri- 
vate subjects  may  abate  a  private  nuisance,  did  not  expressly 
mark  this  distinction;  but  we  think,  upon  the  authority  of 
modern  cases,  where  the  distinctions  are  more  accurately 
made,  and  upon  principle,  this  is  the  true  rule  of  law.  {Lons- 
dale v.  Melson,  2  B.  &  C.  311,  312,  and  3  D.  &  R  566,  567; 
Mayor  c&c.  of  Colchester  v.  Brooke,  7  Ad.  &  El.  N.  K.  376, 
377 ;  Gray  v.  A^res,  7  Dana,  375 ;  State  v.  Paul,  5  E.  I.  185.) 

5.  As  it  is  the  use  of  a  building,  or  the  keeping  of  spirit- 
uous liquors  in  it,  which  in  general  constitutes  the  nuisance, 
the  abatement  consists  in  putting  a  stop  to  such  a  use. 

6.  The  keeping  of  a  building  for  the  sale  of  intoxicating 
liquors,  if  a  nuisance  at  all,  is  exclusively  a  common  nuisance; 
and  the  fact  that  the  husbands,  wives,  children  or  servants  of 
any  person  do  frequent  such  a  place  and  get  intoxicating 
liquor  there,  does  not  make  it  a  special  nuisance  or  injury  to 
their  private  rights,  so  as  to  authorize  and  justify  such  persons 
in  breaking  into  the  shop  or  building  where  t  is  thus  sold, 
and  destro3Mng  the  liquor  there  found,  and  the  vessels  in  which 
it  may  be  kept ;  but  it  can  only  be  prosecuted  as  a  public  or 
common  nuisance  in  the  mode  prescribed  by  law. 

Upon  these  grounds,  without  reference  to  others,  which  may 
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be  reported  in  detail  hereafter,  the  court  are  of  opinion  that 
the  verdict  for  the  defendants  must  be  set  aside  and  a 

Wew  trial  had? 


Amoskeag  M.  Co.  v.  Goodale. 

(46  N.  H.  63.  —  1865.) 

Trespass  quare  clausum  f regit,  for  entering  and  wilfully  and 
maliciously  removing,  breaking  and  destroying  400  feet  of 
plaintiff's  flash-boards,  and  pulling  out  the  iron  pins,  against 
which  said  flash-boards  rested,  which  formed  a  part  of  said 
plaintiff's  dam,  and  wilfully  turning  aside  and  diverting  the 
waters  of  the  Merrimack  river  from  plaintiff's  mills,  etc. 

E.  A.  Hibhard  (with  whom  was  Fellows)  for  defendant. 

S.  N.  Bell  for  plaintiff. 

Baetlett,  J.  After  the  numerous  decisions  in  this  State 
and  elsewhere,  we  cannot  now  regard  it  as  an  open  question, 
whether  the  defendant  would  have  been  entitled  to  recover 
nominal  damages  of  the  plaintiffs,  if  they  by  their  dam  wrong- 
fully caused  the  water  of  the  river  to  flow  back  on  his  land 
perceptibly  higher  than  its  natural  level,  but  without  causing 
any  actual  damage  to  the  defendant,  for  the  "infringement 
of  his  right,  which  by  repetition  might  ripen  into  an  ease- 
ment," has  been  held  a  sufficient  cause  of  action.  {Tillotson 
v.  Smith,  32  N.  H.  90;  Woodman  v.  Tufts,  9  N.  H.  91 ;  Snow 
V.  Cowles,  22  N.  H".  302 ;  Cowles  v.  Kidder,  24  IST.  H.  379  and 
382 ;  Bassett  v.  Salislury  Co.,  28  N.  H.  455 ;  Qerrish  v.  New- 
marhet  Co.,  30  K  H.  484;  2  Hill,  on  Torts,  115,  126;  Angell 
on  W.  C.  330,  340;  Washburn  on  Easements,  569;  and  see 
Bassett  v.  Salisbury  Co.,  43  N.  H.  578,  and  Eastman  v.  Amos- 
keag Co.,  44  N.  H.  159.) 

Where  a  party  can  maintain  an  action  for  a  nuisance  he 
may  enter  and   abate  it  {Baten's  Case,  9  Co.  54  b. ;  3  Blk. 


1  The  reporter  notes  that  the  death  of  the  chief  justice  "  prevented  tlij 
writing  out  of  a  fuller  opinion." 


476  ABATEMENT   OF  NUISANCES.  [bk.  ii. 

Cora.  220 ;  2  Hill,  on  Torts,  94  and  97,  n.,  and  Brown  v.  Per- 
kins, there  cited;  1  Hill,  on  Torts,  147;  Oreat  Falls  Co.  v. 

Worcester,  15  N.  H.  438  ;  Angell  on  W.  C.  sec.  389,  and  see 
Oroton  V.  Haines,  36  N.  H.  394) ;  even  though  at  times  it 
caused  but  nominal  damage  to  him  {Great  Falls  Co.  v.  Worces- 
ter, 15  N.  H.  434;  PenruddocKs  Case,  5  Co.  101  b. ;  Adams  v. 
Barney,  25  Yt.  231;  Greensdale  v.  Halliday,  6  Bingh.  379; 
Washburn  on  Easements,  582,  584 ;  Com.  Dig.  "  Action  on  the 
case,"  D.  4. ;  Angell  on  W.  C.  sec.  390). 

Although  in  general  an  erection  cannot  be  abated  as  a 
nuisance  unless  it  be  such  lat  the  time  {Oreat  Falls  Co.  v. 

Worcester,  15  N.  H.  442 ;  Washburn  on  Easements,  583 ; 
Angell  on  W.  C.  sees.  140,  390) ;  yet  an  erection  may  be  a 
nuisance  at  a  time  when  it  is  causing  no  actual  damage  {Fay  v. 
Prentice,  1  C.  B.  828 ;  Broom's  Leg.  Max.  290  and  292 ;  and 
see  Beach  v.  Tnidgain,  2  Gratt.  219) ;  and  might  have  been 
abated  as  a  nuisance  on  a  quod  ^ermittat  {Baten's  Case,  9  Co. 
53  b.),  or  by  the  party  whose  rights  were  infringed.  {Pen- 
ruddocKs  Case,  5  Co.  101  b.).  The  remarks  of  Best,  Ch.  J.,  in 
Lonsdale  v.  Nelson,  2  B.  &  C.  302,  cited  by  the  plaintiff,  were 
made  in  reference  to  "  nuisances  from  omission  "  only ;  and 
the  expressions  of  Fowler,  J.,  in  Craves  v.  Shattuch,  35  N.  H. 
269,  have  reference  solely  to  the  necessity  of  the  force  used 
to  the  protection  of  the  party's  property,  and  not  to  the  gen- 
eral question  of  a  party's  right  to  abate  a  nuisance  which  causes 
him  nominal  damages. 

The  instructions  of  the  court  that  the  defendant  would  be 
justified  in  entering  to  remove  the  flash-boards  wrongfully 
kept  upon  the  dam,  only  in  case  they  caused  him  actual 
damage  or  made  him  apprehensive  of  immediate  material  in- 
jury, were  erroneous. 

***** 

The  verdict  must  he  set  aside. 
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Hicks  v.  Doen. 

(42  N.  Y.  47.  —  1870.) 

Plaintiff's  boat  was  moving  from  a  dry  dock  into  the  Erie 
Canal  at  Yischer's  Ferry,  wiien  tiie  waste  weir  and  gates  of 
the  dock  suddenly  gave  wa}'',  letting  out  the  water  and  leav- 
ing the  boat  projecting  into  the  basin  of  the  canal  about  45 
feet.  It  was  not  practicable  to  render  the  canal  again  navi- 
gable, without  damming  up  the  culvert,  or  restoring  the  dam 
and  waste  weir  of  the  dry  dock,  or  building  a  coffer  dam  around 
the  stern  of  the  boat,  or  cutting  up  and  destroying  the  boat. 
The  destruction  of  plaintiff's  boat  was  the  speediest  way  of  re- 
storing navigation.  Defendant  adopted  it  in  good  faith.  The 
referee  before  whom  the  case  was  tried  held  the  defendant  was 
guilty  of  trespass,  and  found  plaintiff's  damages  at  $1856.14. 
Judgment  was  affirmed  by  the  General  Term,  and  defendant 
appealed. 

Nathaniel  C.  Moah  for  the  appellant. 

Isaac  Lawson  for  the  respondent. 

Eael,  Ch.  J.  It  was  the  duty  of  the  defendant,  as  superin- 
tendant  of  canal  repairs,  to  keep  in  repair  the  section  of  the 
<5anal  intrusted  to  him,  and  to  remove  obstructions  to  naviga- 
tion ;  and  he  claims  protection  in  this  case  on  the  ground  that 
he  was  in  the  proper  discharge  of  this  duty  when  he  cut  up 
the  plaintifif's  boat. 

***** 

It  is  claimed  that  the  canal  is,  in  law,  a  public  highway,  and 
that  this  boat  was  a  public  nuisance  in  such  highway,  interrupt- 
ing navigation,  which  any  person,  and  certainly  a  public  offi- 
cer, had  a  right  to  remove.  It  is  not  alleged  in  the  answer, 
and  it  was  not  found  by  the  referee,  that  it  was  a  nuisance. 
[Navigation  was  interrupted  by  the  want  of  water,  caused  by  the 
break ;  not  so  much  by  the  boat.  This  boat  was  not  in  the 
canal  in  such  a  way  as  to  interfere  with  the  passage  of  boats. 
But  there  should  have  been  an  issue  and  finding  upon  this  point. 
If  the  referee  had  found  that  this  boat  was  a  nuisance,  the  de- 
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fendant  Avould  not  necessarily  have  been  justified  in  destroying 
it.  In  removing  or  abating  nuisances,  no  unnecessary  damage 
or  injury  to  property  can  be  justified,  and  the  referee  might 
have  found  still,  as  he  has  found,  that  the  defendant  should 
have  adopted  some  other  method  to  restore  navigation  than 
the  destruction  of  the  boat. 

*  *  *  *  * 

The  plaintiff's  boat  was  valuable  private  property.  The  plain- 
tiff was  in  no  degree  in  fault,  and  he  did  not  in  any  way  con- 
tribute to  the  break  that  caused  the  interruption  of  navigation. 
The  duty  of  the  defendant  was  imperative  to  repair  the  canal, 
and  though  the  plaintiff's  boat  was  private  property,  he  had 
the  right  to  destroy  it,  if  such  destruction  was  necessary  to 
enable  him  to  restore  navigation.  This  right  did  not  arise 
simply  because  it  was  more  convenient  to  repair  the  canal  by 
destroying  the  boat,  nor  because  this  was  the  cheapest  or 
speediest  way  to  do  it.  The  destruction  of  this  private  property 
should  have  been  a  last  resort,  after  other  reasonable  expedients 
had  failed.  When  a  public  officer  undertakes  to  destroy  private 
property  under  the  claim  of  great  public  or  overruling  necessity, 
he  takes  upon  himself  the  burden  of  showing  such  necessity. 
{Russell  V.  The  Mayor  Ac.  of  New  York,  2  Denio,  4Y5.)  All 
that  can  be  claimed  in  this  action  is,  that  it  vs^as  more  conven- 
ient and  speedier  to  repair  in  the  way  adopted  than  in  any 
other.  This  does  not  make  a  case  of  overwhelming  or  pressing 
necessity  within  the  rule.  All  the  facts  were  before  the  referee, 
and  it  was  for  him,  upon  the  evidence,  to  determine  whether 
the  defendant  ilischarged  his  duty  as  a  reasonable,  prudent  and 
careful  manj  whether  the  defendant  was  justified  in  pursuing 
extraordinary  ratlier  than  ordinary  methods)  and  whether  there 
was  a  pressing  necessity  for  the  destruction  of  the  private  prop- 
erty in  question,  and  we  ought  not  to  disturb  his  decision  upon 
these  questions^ 

I  therefore  favor  an  affirmance  of  the  judgment  appealed 

from. 

Judgment  affirmed. 


ii 
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Cbawfoed  v.  Tyeeell. 

(128N.Y.  341.  — 1891.) 

Gray,  J.  In  this  action,  whicli  was  brought  to  restrain  the 
defendant  from  keeping  a  house  of  ill  fame  and  from  using  his 
premises  as  an  assignation  house,  and  to  recover  damages  for 
injuries  sustained,  the  trial  court  found  as  facts  that  the  house, 
as  maintained  by  defendant,  was  a  resort  for  prostitutes  and 
licentious  men,  and  that  the  persons  occupjnng  rooms  acted  in  a 
boisterous  and  noisy  manner,  and  indecently  exposed  their  per- 
sons at  the  windows,  "  whereby  the  use  and  occupation  of  the 
plaintiff's  premises  had  been  interfered  with  and  rendered 
uncomfortable,  and  whereby  the  occupants  of  the  plaintifif's 
premises  have  been  annoyed  and  seriously  disturbed."  Such  a 
finding  was  amply  justified  by  the  evidence,  and,  indeed,  it  is 
not  discussed  by  the  appellant ;  but  he  argues  that  the  plaintiffs 
could  not  maintain  a  civil  action  of  this  nature,  inasmuch  as  the 
damage  they  suffered  was  a  damage  common  to  the  whole  com- 
munity, and  not  special  to  them.  If  that  position  had  been  sus- 
tained by  the  facts,  I  do  not  doubt  but  that  it  would  have  been 
the  duty  of  the  trial  judge  to  have  denied  the  relief  prayed  for. 
The  rule  of  law  requires  of  him  who  complains  of  his  neighbor's 
use  of  his  property,  and  seeks  for  redress  and  to  restrain  him 
from  such  use,  that  he  should  show  that  a  substantive  injury  to 
property  is  committed.  The  mere  fact  of  a  business  being  car- 
ried on  which  may  be  shown  to  be  immoral,  and,  therefore,  prej- 
udicial to  the  character  of  the  neighborhood,  furnishes  of  itself 
no  ground  for  equitable  interference  at  the  suit  of  a  private  per- 
son ;  and,  though  the  use  of  property  maj^  be  unlawful  or  unrea- 
sonable, unless  special  damage  can  be  shown,  a  neighboring 
property  owner  cannot  base  thereupon  any  private  right  of  action. 
It  is  for  the  public  authorities,  acting  in  the  common  interest, 
to  interfere  for  the  suppression  of  the  common  nuisance.  (See 
Francis  v.  SchoeUJcopf,  53  I^.  Y.  152.)  If  the  business  com- 
plained of  is  a  lawful  one,  the  legal  question  presented  in  a  civil 
action  for  private  damage  is  whether  the  business  is  reasonably 
conducted,  and  whether,  as  conducted,  it  is  one  which  is  obnox- 
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ious  and  hurtful  to  adjoining  property.  If  the  business  is  unlaw- 
ful, the  complainant  in  a  private  action  must  show  special 
damage,  by  which  the  legitimate  use  of  his  adjoining  property 
has  been  interfered  with,  or  its  occupation  rendered  unfit  or 
uncomfortable.  That  the  perpetrator  of  the  nuisance  is  amen- 
able to  the  provisions  and  penalties  of  the  criminal  law  is  not  an 
answer  to  an  action  against  him  by  a  private  person  to  recover 
for  injury  sustained,  and  for  an  injunction  against  the  continued 
use  of  his  premises  in  a  similar  manner.  The  principle  has  been 
long  settled  that  the  objection  that  the  nuisance  was  a  common 
one  is  not  available  if  it  be  shown  that  special  damage  was  suf- 
fered. (Rose  V.  Miles,  5  Maule  &  S.  101 ;  Rose  v.  Groves,  5 
Man.  &  G-.  613 ;  Francis  v.  Sohoellhopf,  supra ;  Lapsing  v. 
Smith,  4  "Wend.  9.)  One  who  uses  his  property  lawfully  and 
reasonably,  ia  a  general  legal  sense,  can  do  injury  to  nobody. 
In  the  full  enjoyment  of  his  legal  rights  in  and  to  his  property 
the  law  will  not  suffer  a  man  to  be  restrained,  but  his  use  of  the 
property  must  be  always  such  as  in  no  manner  to  invade  the 
legal  rights  of  his  neighbor.  The  rights  of  each  to  the  enjoy- 
ment and  use  of  their  several  properties  should,  in  legal  contem- 
plation, always  be  equal.  If  the  balance  is  destroyed  by  the 
act  of  one,  the  law  gives  a  remedy  in  damages,  or  equity  wiU 
restrain.  If  the  use  of  a  property  is  one  which  renders  a  neigh- 
bor's occupation  and  enjoyment  physically  uncomfortable,  or 
which  may  be  hurtful  to  the  health,  as  where  trades  are  con- 
ducted which  are  offensive  by  reason  of  odors,  noises,  or  other 
injurious  or  annoying  features,  a  private  nuisance  is  deemed  to 
oe  established,  against  which  the  protection  of  a  court  of  equity 
power  may  be  invoked.  In  the  present  case  the  indecent  con- 
duct of  the  occupants  of  the  defendant's  house,  and  the  noise 
therefrom,  inasmuch  as  they  rendered  the  plaintiff's  house  unfit 
for  comfortable  or  respectable  occupation,  and  unfit  for  the  pur- 
poses it  was  intended  for,  Avere  facts  which  constituted  a  nui- 
sance, and  were  sufficient  grounds  for  the  maintenance  of  the 
action. 

If  it  was  a  nuisance  which  affected  the  general  neighborhood, 
and  was  the  subject  of  an  indictment  for  its  unlawful  and  inunoral 
features,  the  plaintiffs  were  none  the  less  entitled  to  their  action 


CH.  X.]  MISSOURI,  K.  &  T.  RY.  v.  BURT.  481 

for  any  injury  sustained,  and  to  their  equitable  rigHt  to  liave  its 
continuance  restrained. 

The  judgment  appealed  from  should  he  affirmed,  with  costs. 

All  concur,  except  Finch,  J.,  absent. 


MissouEi,  K.  &  T.  Ey.  v.  Buet. 


(27  S.  W.  948.    [Tex.  Civ.  App.]    1894.) 


Action  for  damages  caused  by  defendant's  leaving  the  dead 
animal  on  its  property,  and  thus  creating  a  nuisance  to  plain- 
tiff's injury.  Judgment  for  $150,  from  which  the  raHroad  com- 
pany appealed. 

CoLLAED,  J.  Appellant  contends  that,  as  the  proof  showed 
that  plaintiff  could  have  hauled  the  dead  animal  off  of  the  right 
of  way,  or  buried  it,  with  shght  expense,  he  was  bound  to  do  so 
in  the  exercise  of  reasonable  care,  and  that  by  failure  to  do  this 
he  was  guilty  of  contributory  negligence.  The  defendant's  road 
where  the  dead  animal  lay  was  fenced.  The  mule  was  kiUed 
by  defendant's  cars  running  over  it,  and  it  was  allowed  to 
remain  on  the  right  of  way  inside  defendant's  fence,  so  near 
plaintiff's  house  as  to  create  a  nuisance.  Plaintiff  was  not  bound 
to  remove  the  dead  animal.  To  do  so  he  would  be  compelled 
to  make  an  opening  in  defendant's  fence,  and  enter  upon  the 
right  of  way,  or  to  commit  a  trespass.  The  judgment  of  the 
lower  court  is  affirmed. 

Affirmed. 
31 
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PARTIES  LIABLE  FOB  A  NUISANCE. 

Simmons  v.  Evekson. 

(124  N.Y.  319.— 1891.) 

The  trial  court  found  that  for  many  years  prior  to  October 
18, 1887,  the  appellants  owned  in  severalty  three  lots,  each  be- 
ing twenty-two  feet  wide,  and  bounded  on  the  east  by  the 
centre  line  of  South  Salina  street,  in  the  city  of  Syracuse.  The 
south  lot  was  owned  by  the  defendant  Lynch,  the  middle  by 
the  defendant  Pierce  and  the  north  one  by  the  defendant  Ever- 
son.  On  these  lots  stood  three  brick  stores,  separated  from 
each  other  by  brick  partition  walls  extending  from  the  founda- 
tion to  the  roofs.  A  continuous  brick  wall  of  uniform  height 
(about  60  feet)  and  thickness,  stood  adjacent  to  the  west  line 
of  the  street  and  formed  the  front  of  the  buildings.  The  par- 
tition walls  and  the  front  wall  were  interlocked  or  built 
together. 

On  the  date  mentioned  the  three  stores  were  substantially 
destroyed  by  fire,  nothing  being  left  standing  except  the  front 
wall,  a  part  of  the  partition  walls  and  a  small  part  of  the 
wood  work  in  the  front  of  Everson's  building.  Shortly  after 
this  event  the  front  wall  began  to  lean  towards  the,  street,  and 
continued  to  incline  more  and  more  in  that  direction  until 
November  17,  1887,  when  it  gave  way  near  the  point  where 
it  was  united  with  the  partition  wall  between  the  buildings 
of  Lynch  and  Pierce,  carrying  down  the  entire  front  and  part 
of  both  partition  walls.  Material  from  the  part  of  the  front 
wall  standing  on  the  lots  of  Everson  and  Pierce,  and  from 
their  partition  wall,  fell  on  and  killed  the  plaintiff's  intestate, 
who  was  lawfully  on  the  sidewalk  near  the  boundary  between 
their  properties.  No  part  of  the  walls  on  Lynch's  lot  fell  on 
decedent.  It  was  found  that  immediately  after  the  fire  the 
front  and  part  of  the  partition  walls  became  weak,  unsafe, 
dangerous  and  liable  to  fall  into  the  street,  and  that  each  of 
ithe  defendants  was  careless  and  negligent  in  not  removing  or 
supporting  the  walls  on  his  own  lot,  and  that  the  several 
neglects  of  the  defendants  united  and  directly  caused  the 
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walls  to  fall.  It  was  further  found  that  these  walls  were  so 
unsafe  that  they  were  a  public  nuisance,  and  also  that  the 
decedent  did  not  negligently  contribute  to  the  accident  or  to 
his  own  death.     The  damages  were  assessed  at  $5000. 

M.  M.  Waters  for  appellant  Everson. 

Smith,  Kellogg  <&  Wells  for  appellant  Pierce. 

HisGock,  Doheny  c&  Hiscock  for  appellant  Lynch. 

William  Nottingham  for  respondents. 

FoLLETT,  Ch.  J.  It  is  urged,  in  behalf  of  the  defendants, 
that  at  most  this  is  but  a  case  of  several  independent  acts  of 
negligence  committed  by  each,  the  joint  effect  of  which  caused 
the  accident,  and  for  which  tliey  are  not  jointly  liable  within 
the  rule  laid  down  in  Chipman  v.  Palmer,  71  'N.  Y.  51. 

The  case  at  bar  does  not  belong  to  the  class  of  actions  aris' 
ing  out  of  acts  or  omissions  which  are  simply  negligent,  and 
while  the  defendants  did  not  intend  by  their  several  acts  to 
commit  the  injury,  their  conduct  created  a  public  nuisance 
which  is  an  indictable  misdemeanor  under  the  statutes  of  this 
State  (Penal  Code,  sees.  385,  387;  Vincett  v.  Cook,  4  Hun, 
318)  and  at  common  law.  {Regina  v.  Watts,  1  Salk.  357; 
S.  G.  2  Ld.  Eaym.  856 ;  1  Kuss.  Cr.  (5th  ed.)  423 ;  2  Whar. 
Cr.  Law,  sec.  1410 ;  Big.  Torts,  237 ;  Pol.  Torts  (2d  ed.) 
345 ;  Stephen's  Dig.  Cr.  Law,  art.  176 ;  Indian  P.  C.  sec. 
268.) 

Persons  who  by  their  several  acts  or  omissions  maintain  a 
public  or  common  nuisance,  are  jointly  and  severally  liable  , 
for  such  damages  as  are  the  direct,  immediate  and  probable 
consequence  of  it.  {Irving  v.  Wood,  51  IST.  Y.  224,  230 ;  1 
Slater  v.  Mersereau,  64  id.  138 ;  Timlin  v.  Standard  Oil  Co., 
54  Hun,  44;  Klauder  v.  McGrath,  35  Penn.  St.  128  ;  1  Shear. 
&  E.  Neg.  (4th  ed.)  sec.  122;  Pol.  Tort  (2d  ed.)  356.) 

The  fall  of  these  four-story  brick  walls  into  the  street,  was 
the  direct  and  immediate  consequence  of  the  several  acts  of 
the  defendants  in  suffering  the  portions  standing  on  their 
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own  lots  to  remain  unsupported  after  they  had  visibly  begun 
to  incline  towards  the  street,  and  it  Avas  as  obvious  before  as  it 
was  after  the  accident  that  if  any  part  of  the  front  wall  fell,  a 
large  part  of  it  must,  and  that  it  would  go  into  the  street. 
The  judgment  should  be  affirmed,  with  costs. 

Jvdgm&nt  affi/rmed. 

AH  concur,  except  Yann,  J.,  not  voting. 


Gallagher  v.  Kemmeeee. 

(144Pa.  St.  509.  — 1891.), 

Claek,  J.  This  action  of  trespass  on  the  case  was  brought 
by  Bernard  Gallagher,  to  recover  damages  for  injuries  to  his 
land  from  a  deposit  of  mine  water,  culm,  and  dirt,  accumulated 
thereon  from  the  defendants'  mining  operations  on  Sandy  Run 
creek,  in  Luzerne  County.  The  creek  has  its  source  in  the  moun- 
tains, about  four  or  five  miles  above  Gallagher's  land,  through 
which  it  passes.  The  defendants'  operations  were  commenced 
in  the  year  1877.  The  plaintiff  alleges  that  in  the  process  of 
washing  their  coal  the  refuse,  culm,  and  dirt  were  conducted  in 
chutes,  which  emptied  the  dirt  into  the  creek,  and  by  the  waters 
of  the  creek  were  carried  to  and  thrown  upon  his  meadow  land, 
covering  20  acres  or  more,  and  rendering  the  land  barren  and 
AvhoHy  unproductive.  It  appears,  however,  that  the  Highland 
Coal  Company,  operated  by  Markle  &  Co.,  had  been  mining 
coal  several  miles  above  on  the  same  stream  from  1864,  and 
that  that  company  has  ever  since  been  so  engaged  continuously 
to  the  bringing  of  this  suit.  The  plaintiff  alleges  that  the  culm 
and  dirt  from  both  these  mines  could,  at  a  moderate  and  reason- 
able expense,  have  been  banked,  and  if  this  had  been  done  no 
appreciable  injury  would  have  resulted  ;  and,  further,  that  the 
Highland  Coal  Company,  to  some  extent  at  least,  pursued  this 
plan,  but  the  defendant  company  dumped  the  refuse  of  their 
mines  directly  into  the  stream.  In  August,  1884,  Bernard  Gal- 
lagher, in  consideration  of  the  sum  of  $400,  by  formal  writmg 
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under  seal,  released  the  Highland  Coal  Company  from  aU  claims 
and  demands  for  damages,  and  from  compensation  for  injuries 
then  or  thereafter  done  to  Ms  property,  either  from  the  pollu- 
tion of  the  stream,  or  from  the  deposit  of  refuse  matter  upon 
his  lands  by  that  company.  It  may  be  fairly  inferred  from 
this  that  the  Highland  Coal  Company  did,  in  some  degree,  con- 
tribute to  the  injuries  of  which  the  plaintiff  complains.  At  the 
trial,  the  defendant  presented  a  point  for  instruction  to  the  jury, 
as  f  oUows :  "  That  as  it  appears  from  the  evidence  that  the  plain- 
tiff settled  with  Markle  &  Co.  for  damages  sustained  by  him  for 
the  fouling  of  Sandy  Eun,  and  the  deposit  of  culm  on  his  land 
by  them,  and  it  being  impossible,  under  the  evidence,  to  sepa- 
rate it,  and  ascertain  the  proportion  of  the  damage  caused  by 
them  and  by  the  defendants,  it  having  been  occasioned  by 
simultaneous  and  contemporaneous  acts,  the  settlement  must 
be  regarded  as  an  accord  and  satisfaction  for  the  whole  dam- 
age, and  the  plaintiff  cannot  recover  in  this  action."  This 
point  was  negatived,  and  that  is  the  first  error  assigned.  It  is 
argued,  on  the  part  of  the  appellants,  that  the  injury  to  which 
the  plaintiff  was  subjected  was  of  such  a  character  that  it  could 
not,  as  between  the  parties  who  caused  it,  be  divided,  so  as  to 
determine  in  what  proportion  it  was  caused  by  each ;  and  that,  / 
even  if  the  defendants'  mines  had  not  been  operated,  the  miiij 
ing  operations  of  the  Highland  Coal  Company  would  have 
resulted  in  the  same  injury.  It  is  true  that  the  injury  com- 
plained of  may  have  been  caused  in  part  by  the  operations  of 
the  Highland  Coal  Company,  conducted  contemporaneously 
with  the  operations  of  the  defendants'  mines,  and  that  it  would 
be  difficult,  if  not  quite  impossible,  to  separate  and  ascertain, 
4efinitely  or  certainly,  the  proportion  of  the  whole  damage 
done  by  each  of  these  operations,  respectively.  But  these  sev- 
eral operations  were  entirely  independent  of  each  other.  They 
were  several  miles  apart,  and  the  ownership,  management,  and 
control  were  wholly  distinct  and  separate.  There  was  no  con-1 
cert  of  action,  or  common  purpose  or  design,  which,  would  sup-1 
port  the  theory  of  joint  injury.  The  case,  in  this  branch,  is  1 
ruled  by  Zittle  Schuylkill  Co.  v.  Richa/rds,  5Y  Pa.  St.  142.  In  / 
that  case,  the  milldam  was  filled  by  deposits  of  coal  dirt  from 
different  mines.     The   court  below  charged  the  jury  that  if. 
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at  the  time  the  defendants  were  throwing  dirt  into  the  river, 
the  same  thing  was  being  done  by  other  collieries,  and  the 
defendants  knew  it,  they  were  hable  for  the  combined  result. 
This  instruction  was  held  to  be  erroneous.  "  The  ground  of 
action,"  it  was  there  said,  "  is  not  the  deposit  of  the  dirt  in^ 
the  dam,  but  the  negligent  act  above.  The  defendants'  liabil- 
ity therefor  began  with  the  act  on  their  own  land,  and  they 
were  responsible  for  the  consequences ;  and,  as  the  negligenj 
act  was  separate  and  independent  of  the  acts  of  the  othei 
miners,  it  was  several  when  committed,  and  did  not  becomq 
joint,  because  the  general  consequences  were  united."  "  "With- 
out concert  of  action,"  said  this  court  in  the  case  cited,  "  no 
joint  suit  could  be  brought  against  the  owners  of  all  the  col- 
lieries, and  clearly  this  must  be  the  test ;  for  if  the  defendants 
can  be  held  liable  for  the  acts  of  aJl  the  others,  so  each  and 
every  other  owner  can  be  made  hable  for  all  the  rest,  and  the 
action  must  be  joint  and  several.  rBut  the  moment  we  should 
find  them  jointly  sued,  then  the  want  of  concert  and  the  sev- 
eral liabihty  of  each  would  be  apparent.  These  principles  are 
fully  sustained  by  the  following  cases  :  Bussell  v.  TomUnson, 
2  Conn.  206 ;  Adamts  v.  Hall,  2  Vt.  9 ;  Yan  SteenJm/rgh  v. 
Tohias,  17  Wend.  562  ;  Buddington  v.  Shearer,  20  Pick.  477 ; 
Auchftiuinj  v.  Haofm,  1  Denio,  495  ;  Partenheimer  v.  Yam,  Order, 
20  Barb.  479."  Unless  the  negligence  of  two  persons  is  joint 
and  concurrent,  each  is  liable  for  his  own  negUgence  only. 
{Boyd  V.  Insurance  Patrol,  113  Pa.  St.  269.)"  To  the  same 
effect  are  the  cases  of  Seely  v.  Alden,  61  Pa.  St.  306  ;  Leidig  v. 
Bucher,  74  Pa.  St.  67 ;  and  Little  Schuylkill  Co.  v.  French,  *81 
Pa.  St.  366.  It  is  a  mattet  of  no  consequence  whatever  that 
the  stream  was  not  a  pubho  highway ;  that  fact  could  not  in 
any  way  affect  the  principle  referred  to  ;  and,  if  the  Highland 
Coal  Company  was  not  a  joint  tort-feasor,  it  is  immaterial  in 
what  form  the  release  was  effected,  whether  by  deed  or  other- 
vnsQ.  .  .  . 

The  judgment  was  reversed  on  another  grownd. 
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CHAPTEE  XI. 
NEGLIGENCE. 


TowAMDA  Ey.  Co.  v.  Mungee. 

(5  Den.  255.  — 1848.) 

A.  Sampson  for  the  plaintiffs  in  error. 
W.  J.  Bacon  for  the  defendant  in  error. 

Beardsley,  Ch.  J.  These  oxen,  when  killed,  were  on  the 
defendant's  land.  They  had  broken  from  the  plaintiff's 
field  into  the  highway,  along  which  they  wandered  to  the 
railroad,  where,  leaving  the  highway,  they  passed  on  the 
railroad  to  the  place  where  the  accident  occurred. 

***** 

If  these  oxen  were  not  "lawfully  going  at  large  on  the 
highways,"  their  entry  on  the  defendants'  land  could  not  be 
excused  by  the  want,  or  defect  of  fences.  The  oxen  were  not 
in  the  highway  for  the  ordinary  purpose  of  travel  in  passing 
from  otie  place  to  another,  but  having  broken  out  of  the  plain- 
tiff's field,  were  literally  "  at  large,"  for  grazing,  rest  or  mis- 
chief, as  their  wants  or  instinct  might  prompt.  This,  in  my 
judgment,  was  far  enough  from  "  lawfully  going  at  large  "  in  a 
highway,  notwithstanding  the  legislature  have  declared  that 
towns  may  determine  the  times  and  manner  in  which  cattle, 
horses  and  sheep  shall  be  permitted  to  go  at  large. 

***** 

The  present  action  is  founded  upon  the  alleged  negligence 
of  the  agents  and  sei'vants  of  the  defendants,  in  running  their 
engine  on  the  railway,  whereby,  as  is  charged,  the  plaintiff's 
oxen  were  killed.     It  is  not  pretended   the  act  was  done, 
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designedly,   by  the   persons  in  charge,  but   simply  that  it 
occurred  through  their  negligence  and  want  of  care. 

It  is  a  well-settled  rule  of  law  that  such  an  action  cannot 
be  sustained  if  the  wrongful  act  of  the  plaintiff  co-operated 
with  the  misconduct  of  the  defendants  or  their  servants  to 
produce  the  damage  sustained.  I  do  not  mean  that  the  co- 
operating act  of  the  plaintiff  must  be  wrong  in  intention,  to 
call  for  the  application  of  this  principle,  for  such  is  not  the 
law.  The  act  may  have  been  one  of  mere  negligence  on  his 
part,  still  he  cannot  recover.  Or  his  beast,  while  trespassing 
on  the  land  of  another  person,  and  that  without  the  consent 
or  knowledge  of  its  owner,  may  have  been  damnified  through 
some  careless  act  of  the  owner  of  the  land,  yet  the  fact  of 
such  trespass  constitutes  a  decisive  obstacle  to  any  recovery 
of  damages  for  such  an  injury.  It  is,  strictly  speaking,  dam- 
num absque  injuria. 

The  case  of  Blyih  v.  Topham,  Cro.  Jac.  158,  was  an  action 
for  digging  a  pit  in  a  common,  by  occasion  whereof  the  plain- 
tiff's mare,  straying  there,  fell  into  the  pit  and  was  killed.  It 
was  held  by  the  whole  court  that  the  action  would  not  lie; 
the  plaintiff  had  no  right  in  the  common,  and  so,  as  against 
him,  the  digging  of  the  pit  was  lawful.  Precisely  so  in  the 
present  case ;  the  plaintiff  shows  no  right  to  have  his  oxen  on 
the  track  of  this  railroad,  for  they  were  there  straying;  he 
therefore  cannot  set  up  that  the  engine  was  unfit  for  use  or 
was  run  in  a  negligent  manner. 

Bush  V.  Brainard,  1  Cowen,  78,  was  in  principle  like  that 
of  Blyth  V.  Topham.  Some  maple  syrup  had  been  left  by  the 
defendant  in  buckets  in  an  open  shed  on  his  own  unenclosed 
woodland.  The  plaintiff's  cow  came  in  the  night  and  drank 
the  syrup,  which  caused  her  death.  It  was  agreed  by  the 
court  "  that,  although  the  defendant  was  guilty  of  gross  neg- 
ligence," "  the  plaintiff,  having  no  right  to  permit  his  cattle 
to  go  at  large  "  on  the  defendant's  land,  could  not  recover. 
*  *  *  *  * 

Where  that  which  is  done  by  a  party  on  his  own  land  is 
illegal  and  punishable  as  such  ;  or,  although  not  illegal,  if  it 
be  an  act  which  probably  may  endanger  human  life,  as  the 
setting  of  spring  guns,  he  may  be  responsible  even  to  a  volun- 
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tary  trespasser  for  injuries  thus  sustained.  {Bird  \ :  Holhrooh, 
4  Bing.  628 ;  Jordin  v.  Crump,  supra.)  But  even  in  such  a  case, 
where  the  plaintiff  had  notice  that  deadly  engines  were  placed 
in  a  wood,  into  which  he,  notwithstanding,  entered  and  was 
severely  wounded,  it  was  held  he  could  not  maintain  any 
action,  having  voluntarily  brought  the  injury  upon  himself. 
{Ilott  V.  Wilkes,  3  B.  &  AM.  304.)  (One  who  complains  of  an-i 
other's  negligence,  should  himself  be  without  i3LVi\t:\{Browneli 
V.  Flagler,  5  Hill,  282 ;  Cooh  v.  The  Gharnp.  Trans.  (Jo.,  1  Denio, 
99.)  Where  the  plaintiff,  at  the  time  of  the  alleged  injury, 
Avas  trespassing  on  the  defendant,  or  otherwise  wrong  in  the 
particular  act  complained  of,  such  delinquency  alone,  with 
very  limited  exceptions,  is  a  decisive  answer  to  any  claim  for 
damages  founded  on  the  defendant's  negligence. 
I^Negligence  is  a  violation  of  the  obligation  which  enjoins 
care  and  caution  in  what  we  do.  \  But  this  duty  is  relative, 
and  Avhere  it  has  no  existence  between  particular  parties,  there 
can  be  no  such  thing  as  negligence  in  the  legal  sense  of  the 
term.  A  man  is  under  no  obligation  to  be  cautious  and  cir- 
cumspect towards  a  wrong-doer.  A  horse  straying  into  a 
field  falls  into  a  pit  left  open  and  unguarded ;  the  owner  of 
the  animal  cannot  complain,  for  as  to  all  trespassers  the  owner 
of  the  field  had  a  right  to  leave  the  pit  as  he  pleased,  and 
they  cannot  impute  negligence  to  him.  But  injuries  inflicted 
by  design  are  not  thus  to  be  excused.  A  wrong-doer  is  not 
necessarily  an  outlaw,  but  may  justly  complain  of  wanton  and 
malicious  mischief.  Negligence,  however,  even  when  gross,  is 
but  an  omission  of  duty.  It  is  not  designed  and  intentional 
mischief,  although  it  may  be  cogent  evidence  of  such  an  act. 
(Story  on  Bl.  sees.  19,  22 ;  Gardner  v.  Ileartt,  3  Denio,  236.)  Of 
the  latter,  a  trespasser  may  complain,  although  he  cannot  be 
allowed  to  do  so  in  regard  to  the  former. 

In  the  present  case  the  charge  of  the  court  was  in  several 
material  respects  erroneous.  As  to  passengers  on  this  railroad, 
the  defendants  were  certainly  bound  by  the  highest  obligations 
of  morality  and  law,  to  run  their  engines  and  trains,  with  the 
most  scrupulous  care  and  vigilance.  It  was  also  their  duty  to 
use  every  precaution  to  guard  against  communicating  fire  to 
buildings  or  other  property,  adjacent  to  the  line  of  their  road, 
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or  otherwise  doing  injury  thereto.  But  they  owed  no  such 
duty  to  this  plaintiff  in  regard  to  his  oxen  when  trespassing 
on  their  land.  The  suggestions  of  the  court  below,  on  this 
part  of  the  case,  would  be  very  appropriate  to  a  case  between 
a  passenger  who  had  been  injured  through  the  negligence  of 
an  engineer,  or  the  conductor  of  a  train,  but  had  no  proper 
bearing  on  the  case  then  to  be  decided  by  the  jury. 

The  court  seem  to  have  held  that  if  the  plaintiff's  oxen 
escaped  from  his  enclosure  after  the  exercise  of  "ordinary 
care  and  prudence  in  taking  care  of  "  them,  he  was  not  respon- 
sible for  their  trespass  on  the  defendant's  land.  This  view  of 
the  law,  we  think,  cannot  be  sustained.  The  plaintiff  was 
bound  at  his  peril  to  keep  his  cattle  at  home,  or  at  all  events 
to  keep  them  out  of  the  defendant's  close,  and  no  degree  of 
"  care  and  prudence,"  if  the  cattle  found  their  way  on  to  the 
defendant's  land,  would  excuse  the  trespass.  It  would  be  a 
new  feature  in  the  law  of  trespass,  if  the  owner  of  cattle  could 
escape  responsibility  for  their  trespasses  by  showing  he  had 
used  "  ordinary,"  or  even  extraordinary  "  care  and  prudence," 
to  keep  them  from  doing  mischief. 

*  *  *  *  * 

I  am  strongly  inclined  to  the  opinion  that  further  legislation 
would  be  proper  to  guard  against  the  entry  of  cattle  on  land 
used  for  the  tracks  of  railways.  The  loss  of  property  in  this 
manner  is  of  no  trivial  consequence ;  but  the  personal  injuries 
thus  inflicted,  and  the  occasional  loss  of  human  life,  demand 
that  every  practicable  effort  should  be  made  to  avert  such 
deplorable  consequences.^ 

The  judgment  below  should  be  reversed,  and  a  venire  de  novo 
awarded. 

Judgment  reversed. 

iSuch  legislation  was  enacted  L.  1850,  c.  140,  §  44,  amended  L.  1854,  c. 
282,  §  8.  Tor  the  law  on  this  subject  at  present  in  New  York,  see  Dolan 
V.  N.  D.  &  C.  By.  Co.,  120  N.  Y.  571. 
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CuETiN  V.  Somerset. 

(140Penn.  St.  70.— 1891.) 

Paxson,  C.  J.  The  defendant,  Philip  H.  Somerset,  entered 
into  a  contract  with  the  Sea  Isle  City  Hotel  Company,  for  the 
erection  of  a  hotel  baHding,  at  Sea  Isle  City,  according  to  cer- 
tain plans  and  specifications.  The  building  was  completed,  and 
accepted  by  the  hotel  company  in  the  presence  of  their  architect 
and  the  chairman  of  the  building  committee.  Subsequently,  at 
an  entertainment  given  at  the  hotel  by  the  proprietor  or  lessee, 
a  crowd  of  persons,  some  twenty  or  more,  having  collected  on 
the  porch,  a  girder,  which  ia  part  supported  it,  gave  way,  the 
porch  fell,  and  by  reason  thereof  the  plaintiff  (a  guest  at  the 
hotel)  was  injured.  He  brought  this  suit  in  the  court  below 
against  the  contractor,  to  recover  damages  for  the  injury  he 
thus  sustained,  -with  the  result  of  a  verdict  in  his  favor  for  $4,000. 

Upon  the  trial,  the  defendant  asked  the  court  below  to  instruct 
the  jury  that  "  if  Somerset,  the  defendant,  was  the  contractor 
for,  the  erection  of  the  hotel  in  question,  for  the  Sea  Isle  City 
Hotel  Company,  the  owner,  and  after  completion  delivered  pos- 
session of  it  to  the  said  Sea  Isle  City  Hotel  Company  on  June  30, 
1888,  which  company  accepted  it,  and  if  the  accident  in  question 
happened  after  June  30, 1888,  and  while  said  oivner  or  his  lessee 
was  in  possession,  then  the  plaintiff  is  not  entitled  to  recover 
against  the  defendant."  See  first  assignment.  This  point  was 
refused,  and  it  fairly  presents  the  important  question  in  the  case. 

The  contention  of  the  plaintiff  is  that  the  accident  was  caused 
by  the  defective  Construction  of  the  porch;  that  it  was  not 
according  to  the  plans  and  specifications  called  for  by  the  con- 
tract ;  that  timbers  inferior  in  size  and  quality  to  those  called 
for  by  the  plans  were  used ;  that  these  defects  were  not  observ- 
able after  the  building  was  completed,  and,  ia  point  of  fact, 
were  unknown  to  the  company  when  it  accepted  the  building 
from  the  contractor. 

"We  must  assume  these  allegations  as  substantially  found  by 
the  jury,  and  the  question  arises,  what  is  the  responsibility  of 
the  contractor  under  such  circumstances  ?    That  he  would  be 
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responsible  to  the  company  for  any  loss  sustained  by  it  in  con- 
sequence of  his  failure  to  erect  the  building  in  conformity  to 
the  plans  and  specifications,  may  be  conceded.  There  was  a 
contractual  relation  between  them,  Sind  for  breach  of  a  contract, 
not  known  to  and  approved  by  the  company,  he  would  be  liable. 
Is  he  also  liable  for  an  injury  to  a  third  person  not  a  party  to 
the  contract,  sustained  by  reason  of  defective  construction  ?  It 
is  very  clear  that  he  was  not  responsible  by  force  of  any  con- 
tractual relation,  for,  as  before  observed,  there  was  no  contract 
between  these  parties,  and  hence  there  could  have  been  no  breach. 
If  liable  at  all,  it  can  only  be  for  a  violation  of  some  duty.  It 
may  be  stated,  as  a  general  proposition,  that  a  man  is  not  respon- 
sible for  a  breach  of  duty  where  he  owes  no  duty.  What  duty 
did  the  defendant  owe  to  the  plaintiff  ?  The  latter  was  not  upon 
the  porch  by  the  invitation  of  the  defendant.  The  proprietor 
of  the  hotel,  or  whoever  invited  or  procured  the  presence  of  the 
plaintiff  there,  may  be  said  to  have  owed  him  a  duty,  —  the 
duty  of  ascertaining  that  the  porch  was  of  sufficient  strength  to 
safely  hold  the  guests  whom  he  had  invited.  The  plaintiff  con- 
tended, however,  that  as  the  hotel  company  was  not  responsible, 
the  contractor  must  necessarily  be  so.  This,  however,  is  mov- 
ing in  a  circle.  It  by  no  means  follows  that  because  A.  is  not 
responsible  for  an  accident  B.  or  some  other  person  must  be. 

Authorities  are  not  abundant  upon  this  point,  for  the  reason 
that  it  is  comparatively  new.  I  do  not  know  of  any  direct  rul- 
ing upon  it  in  this  State.  The  true  rule,  which  we  think  appli- 
cable to  it,  may  be  found  in  "Wharton  on  JS'egligence,  2d  ed. 
§  438.  It  is  as  follows  :  —  "^  There  must  be  causal  connection 
between  the  negligence  and  the  hurt ;  and  such  causal  connec^ 
tion  is  interrupted  by  the  interposition  between  the  neghgence 
and  the  hurt  of  any  independent  human  agency.  .  .  .  Thus,  a 
contractor  is  employed  by  a  city  to  build  a  bridge  in  a  work- 
manlike manner,  and,  after  he  has  finished  his  work  and  it  has 
been  accepted  by  the  city,  a  traveller  is  hurt  when  passing  over 
it  by  a  defect  caused  by  the  contractor's  negligence.  Now  the 
contractor  may  be  liable  on  his  contract  to  the  city  for  his  neg- 
ligence, but  he  is  not  liable  to  the  traveller  in  an  action  on 
the  case  for  damages.  The  reason  sometimes  given  to  sustain 
such  a  conclusion  is  that  otherwise  there  would  be  no  end  to 
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suits.  But  a  better  ground  is  that  there  is  no  causal  connection 
between  the  traveller's  hurt  and  the  contractor's  negligence. 
The  traveller  reposed  no  confidence  in  the  contractor,  nor  did 
the  contractor  accept  any  confidence  from  the  traveller.  The 
traveller,  no  doubt,  reposed  confidence  in  the  city  that  it  -would 
have  its  bridges  and  highways  in  good  order ;  but  between  the 
contractor  and  the  traveller  intervened  the  city,  an  iadependent, 
responsible  agent,  breaking  the  causal  connection." 

In  §  438,  the  same  learned  author  refers  to  the  case  of  a  con- 
tract with  the  postmaster-general  to  furnish  certain  roadworthy 
carriages ;  and  after  the  delivery  of  the  carriages  the  plaintiff 
is  injured  in  using  one  of  them,  by  reason  of  the  carriage  hav- 
ing been  defectively  built.  - 

"  No  doubt,"  says  Mr.  "Wharton,  "  had  the  carriage  been  built 
for  the  plaintiff,  he  could  have  recovered  from  the  contractor. 
But  there  is  no  confidence  exchanged  between  him  and  the  con- 
tractor ;  and  between  them  breaking  the  causal  connection,  is 
the  postmaster-general  acting  independently,  forming  a  distinct 
legal  center  of  responsibilities  and  duties."  This  rule  is  dis- 
tinctly recognized  in  Winterbottom  v.  Wright,  10  M.  &  W.  115. 
....  Francis  v.  Cockrell,  L.  R.  5  Q.  B.  501 ;  Jleamen  v.  Pen- 
der, 11  Q.  B.  503  ;  Collis  v.  Selden,  L.  E.  3  C.  P.  495 ;  and  other 
-''English  cases,  recognize  the  doctrine  that  in  such  instances  there 
is  no  duty  owing  from  the  contractor  to  the  public.  As  was 
said  by  Martin,  B.,  in  Frcmois  v.  Oochrell,  supra :  "  The  law  of 
England  looks  at  proximate  liabilities  as  far  as  possible,  and 
endeavors  to  confine  liabilities  to  the  persons  unmediately  con- 
cerned." In  Losee  v.  Olute,  51  N".  Y.  494,  it  was  held  that  the 
manufacturer  and  vendor  of  a  steam-boiler  is  only  Kable  to  the 
purchaser  for  defective  materials,  or  for  any  want  of  care  and 
skill  in  its  construction;  and  if,  after  dehvery  to  and  acceptance 
by  the  purchaser,  and  while  in  use  by  him  an  explosion  occurs 
in  consequence  of  such  defective  construction,  to  the  injury  of  a 
third  person,  the  latter  has  no  cause  of  action,  because  of  such 
'  injury,  against  the  manufacturer. 

We  do  not  find  that  any  of  the  cases  cited  on  behalf  of  the 
plaintiff  conflict  with  the  above  views.  In  Godley  v.  Rageriy, 
20  Pa.  387,  the  builder  was  the  owner,  and  he  was  properly  held 
responsible  for  an  inherent  weakness  in  the  building  by  which 
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an  accident  occurred.  In  Garson  v.  Oodley,  26  Pa.  Ill,  the 
warehouse  was  erected  under  the  personal  superintendence  of 
the  owner,  and  having  leased  it  to  the  government,  he  was  held 
liable  to  a  person  whose  goods  were  destroyed  by  the  fall  of  the 
building,  in  consequence  of  its  insufficiency  for  the  purpose  for 
which  it  was  erected  and  leased.  In  Thomas  v.  Winchester,  6 
N.  T.  397,  the  court  held  a  dealer  in  drugs  and  medicines,  who 
carelessly  labels  a  deadly  poison  as  a  harmless  medicine,  and 
sends  it  so  labelled  into  market,  to  be  liable  to  all  persons  who, 
without  fault  on  their  parts,  are  injured  by  using  it.  We  think 
this  case  was  correctly  decided,  but  it  has  no  apphcation.  The 
druggist  owed  a  duty  to  every  person  to  whom  he  sold  a  deadly 
poison,  to  have  it  properly  labelled  to  avoid  accidents.  Just 
here  the  analogy  between  this  case  and  the  one  in  hand  ceases. 
The  defendant  owed  no  duty  to  the  pubhc,  as  before  stated ;  his 
duty  was  to  his  employer. 

"We  need  not  pursue  the  subject  further.  "We  regard  the 
weight  of  authority  as  vnth  the  views  above  indicated.  More- 
over, they  are  sustained  by  the  better  reason.  The  consequences 
of  holding  the  opposite  doctrine  would  be  far  reaching.  If  a 
contractor  who  erects  a  house,  who  builds  a  bridge,  or  performs 
any  other  work ;  a  manufacturer  who  constructs  a  boiler,  a  piece 
of  machinery,  or  a  steamship,  owes  a  duty  to  the  whole  world 
that  his  work  or  his  machine  or  his  steamships  shall  contain  no 
hidden  defect,  it  is  difficult  to  measure  the  extent  of  his  respon- 
sibility, and  no  prudent  man  would  engage  in  such  occupations 
upon  such  conditions.  It  is  safer  and  wiser  to  confine  such  lia- 
bilities to  the  parties  immediately  concerned.  We  are  of  the 
opinion  that  the  defendant's  first  point  should  have  been  affirmed. 
So,  also,  his  second  point,  which  asked  for  a  binding  instruction 
in  his  favor.i  ... 


1  {Heizer  v.  Kinr/sland  Co.,  110  Mo.  605;  46  A.  L.  J.  53,  accord.)  In  Schu- 
bert V.  J.  S.  Clark  Co.,  49  Minn.  3.S1,  the  plaintiff  recovered  in  tort  against 
the  defendant,  for  personal  injuries  sustained  while  using  a  step-ladder, 
which  had  been  manufactured  by  defendant  and  sold  to  a  retail  dealer  who 
sold  it  to  plaintiff  s  employer.  "It  was  made  of  poor,  cross-grained  and 
decayed  lumber  and  was  so  insufficient  in  strength  as  to  be  dangerous  to 
the  life  and  limb  of  this  plaintiff  and  whoever  might  use  the  same,"  and 
"  the  dangerous  defects  were  concealed  by  tlie  application  of  oil,  paint  and 
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Knowlton,  J.  There  was  evidence  from  which  the  jury  might 
have  fomid  that  the  injury  to  the  plaintiff  was  caused  by  the 
neghgence  of  the  defendants'  servant  in  drhnng  too  fast,  when, 
by  reason  of  the  gathering  darkness,  and  the  close  proximity  of 
the  high  loaded  team,  he  was  unable  to  see  whether  any  one 
was  on  the  crossing,  about  to  pass  immediately  before  him.  The 
jury  might  also  have  found  that  the  plaintiff  was  using  such  care 
as  persons  of  ordinary  prudence  are  accustomed  to  exercise  under 
like  circumstances.  The  court  rightly  refused  to  order  a  ver- 
dict for  the  defendants.  The  defendants  requested  the  presiding 
justice  to  instruct  the  jury  as  follows :  "  That  if  the  plaintiff, 
standing  where  he  was  on  Harrison  avenue,  could  not,  before  he 
attempted  to  cross  the  street,  by  reason  of  the  position  and 
movement  of  the  large  team,  see  vehicles  coming  do^vn  Harrison 
avenue  and  approaching  Oak  street,  he  was  not  in  the  exercise 
of  due  care  in  attempting  to  cross  the  street  until  such  obstacle  to 
his  view  was  removed."  "  If,  when  the  plaintiff  started  to  cross 
Harrison  avenue,  he  oould  not  see  defendants'  team  approaching 
by  reason  of  the  position  of  the  large  team,  and  attempted  to 
cross  so  closely  to  the  rear  of  the  large  team  that  he  could  not 

varnish,  although  .  .  .  not  applied  for  the  purpose  of  concealing  such 
defects."  "When  the  defendant  manufactured  and  put  the  dangerously 
faulty  article  in  its  stock  for  sale,  it  is  to  be  deemed  to  have  anticipated 
that,  in  the  ordinary  course  of  events,  it  would  come  to  the  hands  of  a  pur- 
chaser, either  directly  from  the  defendant  or  from  some  intermediate  dealer, 
for  actual  use,  and  witli  the  consequences  which  actually  were  suffered.  It 
must  have  been  deemed  probable  that  any  intervening  dealer  would  not 
discover  the  defect,  and  that  nothing  would  be  likely  to  occur  to  avert  the 
danger  to  which  the  person  who  might  use  the  ladder  would  be  subjected 
by  the  defendant's  negligence.  Hence  it  would  be  difficult  to  distinguisli 
such  a  case  in  principle  from  one  where  the  transaction  is  directly  between 
the  wrong-doer  then  knowing  the  danger,  and  the  party  who  is  injured. 
We  consider  that  in  principle  the  defendant  should  be  held  to 
responsibility  for  an  injury  resulting  proximately,  and  without  any  inter- 
vening, wrongful  agency,  from  its  confessedly  negligent  act  which  was  such 
as  to  expose  another  to  great  bodily  harm ;  and  that  no  reason  of  policy 
forbids." 
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see  defendants'  team  approaching  until  he  got  by  the  large  team, 
he  was  not  in  the  exercise  of  due  care."  It  is  urged  in  behalf 
of  the  defendants  that  it  is  always  neghgent  for  a  pedestrian  in 
the  streets  of  Boston  to  attempt  to  cross  behind  a  high  loaded 
team  until  the  team  has  passed  so  far  as  to  enable  him  to  see 
that  no  other  team  is  coming  from  behind  it  on  the  other  side. 
We  cannot  lay  this  down  as  a  legal  proposition.  {Bowser  v. 
Wellington,  126  Mass.  391 ;  Sha/pleigh  v.  Wyman,  134  Mass.  119.) 
The  circumstances  of  different  cases  so  vary,  and  the  natural 
and  usual  methods  of  crossing  our  crowded  streets  are  so  affected 
by  facts  and  influences  which  are  difficult  of  statement,  and 
\rhich  are  seldom  found  twice  in  the  same  combination,  that 
there  are  few  rules  of  law  which  can  be  arbitrarily  laid  down 
in  reference  to  the  effect  of  particular  acts.  When  a  pedestrian 
is  run  over  by  a  team  on  a  street,  the  question  whether  there 
was  negligence  on  his  part,  or  on  the  part  of  the  driver  of  the 
team,  or  on  the  part  of  both  of  them,  is  usually  a  question  of 
fact  to  be  decided  by  the  jury.  One  passing  behind  a  loaded 
team  which  obstructs  his  view  has  no  such  reason  to  apprehend 
danger  from  a  team  driven  in  the  opposite  direction,  when  he 
hears  nothing,  as  he  would  have  if  he  were  crossing  over  one 
track  of  a  railroad  to  another  on  which  a  rapidly  moving  train 
might  be  coming.  Of  course  he  should  take  precautions,  and 
endeavor  to  ascertain  whether  he  is  exposing  himself  to  danger. 
But,  in  view  of  the  rate  of  speed  at  which  horses  are  ordinarily 
driven  in  crowded  streets,  and  the  control  which  is  usually  exer- 
cised over  them,  to  determiue  what  precautions  are  necessary  to 
prevent  being  run  over  is  commonly  a  matter  of  fact,  and  not 
of  law.  We  are  of  opinion  that  the  instructions  requested  were 
rightly  refused. 
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Holmes,  J.  Home  v.  Meakin,  115  Mass.  326,  the  case  relied 
on  by  the  plaintiff,  only  decides  that,  if  a  party  negligently  fur- 
nishes an  unsuitable  horse,  it  is  not  a  defence  that  he  did  not 
know  that  this  horse  was  unsuitable.  In  the  case  at  bar,  negli- 
gence was  excluded  by  the  plaintiff's  admission  that  there  Avas 
no  evidence  that  the  defendant  knew,  or  by  the  exercise  of  rea- 
sonable care  could  have  known,  that  the  horse  was  unsuitable,  if 
in  fact  it  was.  Therefore  in  order  to  recover,  the  plaintiff 
must  maintain  that  a  livery  stable  keeper  warrants  or  insures  the 
suitableness  of  every  horse  which  he  lets. 

No  such  liability  is  imposed  on  him  by  the  fact  that  he  follows 
a  common  calling,  any  more  than  it  is  upon  every  man  who 
keeps  a  shop.  Even  in  old  times,  the  exercise  of  a  conunon  call- 
ing only  required  a  man  to  show  skill  in  his  business.  (Fitzh. 
ISTat.  Brev.  94,  D  ;  Norris  v.  Staps,  Hob.  2105,  211 ;  3  Bl.  Comm. 
164;  Eex  v.  Kilderby,  1  Wms.  Saund.  311,  312,  note  2.)  Com- 
mon carriers  Avere  insurers,  not  because  they  had  a  common  call- 
ing, but  because  they  were  bailees,  coupled  with  certain  gradual 
changes  in  the  law,  not  material  here. 

If  it  should  be  sought  to  charge  the  defendant  for  the  horse 
as  for  a  dangerous  animal,  the  liability  for  a-  horse  on  that 
ground,  apart  from  baihnent,  is  confined  to  cases  where  the 
owner  has  notice  of  the  dangerous  tendency.  {Com.  v.  Pierce, 
138  Mass.  165, 179  ;  Dickson  v.  McCmi,  39  N.  Y.  400, 403.  See, 
also.  Hawks  v.  Locke,  139  Mass.  205,  208.)  The  suggestion  has 
been  made,  following  Mr.  Justice  Story's  statement  of  the  doc- 
trine of  Pothier,  that  bailors  for  hire  generally  wg^rrant  the 
suitableness  of  the  thing  let,  Harrington  v.  Snyder,  3  Barb. 
380,  381 ;  Story,  Bailm.  §§  383,  390 ;  but  the  common  law  in 
general  applies  the  principle  of  caA}eat  emptor  when  the  hirer  has 
examined  the  article,  {Cutter  v.  Hamlen,  147  Mass.  471,  475. 
See,  further,  Haxoks  v.  Locke,  uU  supra  ;  MacCarthy  v.  Young, 
6  Hurl.  &  K  329.) 

The  supposed  warranty,  if  it  existed,  could  not  be  placed  on 
32 
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any  of  the  foregoing  considerations,  but  would  have  to  stand  on 
the  analogy  of  carriers  of  passengers,  taking  their  liability  in 
the  strictest  form  in  which  it  ever  has  been  taken.  There  have 
been  intimations,  if  not  decisions,  in  favor  of  such  a  view  with 
regard  to  vehicles  let  for  the  known  purpose  of  carrying  pas- 
sengers, {Jones  V.  Pojge,  15  Law  T.  (E".  S.)  619  ;  Leach  v.  French, 
69  Me.  389,  392 ;  Harrington  v.  Snyder,  3  Barb.  380 ;  Kissam 
V.  Jones,  56  Hun,  432,  434, 10  IST.  Y.  Supp.  94.  Compare  Frcm- 
cis  V.  Gockrell,  L.  R.  5  Q.  B.  501,  503 ;  Fowler  v.  Loch,  L.  E.  7 
C.  r.  272,  L.  R.  9  C.  P.  751,  note,  L.  E.  10  C.  P.  90  ;)  but  an 
opposite  decision  was  reached  in  Hadley  v.  Cross,  34  Yt.  686, 
and  in  this  'Commonwealth  even  carriers  of  passengers  do  not 
warrant  their  vehicles,  and  are  not  Hable  if  wholly  free  from 
neghgence,  {Ingalls  v.  Bills,  9  Mete.  1 ;  White  v.  Hail/road 
Co.,  136  Mass.  321,  324 ;  Beadhead  v.  Ba/ilway  Co.,  L.  E.  2 
Q.  B.  412,  L.  E.  4  Q.  B.  379.)  It  follows,  a  fortiori,  that  one 
who  lets  a  horse  does  not  warrant  that  it  is  free  from  defects 
which  he  does  not  know  of,  and  could  not  have  discovered  by 
the  exercise  of  due  care.  See  Story,  Bailm.  §  391  a ;  Edw. 
Baihn.  §  373. 

Judgment  on  the  verdict. 
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J.  W.  May  for  the  plaintiff. 

£.  F.  Thomas  for  the  defendants. 

BiGELow,  Ch.  J.  The  line  which  marks  and  separates  the 
respective  duties  and  functions  of  the  court  and  jury  is  certain 
and  well  defined.  The  difficulty  arises  in  determining  on 
which  side  of  this  line  particular  cases  fall ;  that  is,  in  deciding 
whether  a  case  presents  only  a  question  of  law,  or  involves  an 
inquiry  into  facts  and  the  inferences  deducible  from  them. 
Certainly  the  court  in  all  cases  should  be  scrupulously  careful 
not  to  invade  the  province  of  the  jury  by  undertaking  to  de- 
cide on  the  weight  or  effect  of  evidence,  or  by  refusing  to 
submit  to  their  consideration  any  question  of  fact,  material  to 
the  issue,  which  may  be  in  dispute  between  the  parties.  On 
the  other  hand,  it  is  the  clear  duty  of  the  court  to  decide  on  the 
legal  effect  of  the  evidence,  and  to  say  whether  it  is  such  as  to 
entitle  a  party  to  the  verdict ;  otherwise  the  jury  might  be 
called  on  to  decide  a  pure  question  of  law.  It  may  be  said 
generally  that  it  is  the  duty  of  the  judge  to  decide  whether 
there  is-any  evidence;  of  the  jury  to  determine  upon  its  suffi-_ 
ciency.  This  may  be  illustrated  by  an  example.  Suppose  the 
facts  of  a  case  were  stated  in  the  form  of  a  special  verdict  in 
favor  of  a  plaintiff.  This  would  be  supported  if  the  facts  so 
found  comprehended  all  the  material  averments  necessary  to 
maintain  the  action.  But  if  upon  them,  with  all  possible  infer- 
ences which  reasonable  men  might  draw  therefrom,  there  was 
an  absence  of  an  essential  element  which  it  was  incumbent  on 
the  plaintiff  to  establish,  there  can  be  no  doubt  it  would  be 
the  plain  duty  of  the  court  to  say,  as  a  matter  of  law,  that 
he  had  failed  to  maintain  his  action.  In  like  manner,  when 
the  evidence  offered  by  a  party  wholly  fails  to  prove  a  mate- 
rial allegation,  it  is  the  province  of  the  court  to  decide  that  no 
case  is  proved  which  can  in  law  support  a  finding  in  his  favor. 
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In  such  case,  the  testimony  furnishes  nothing  for  the  considera- 
tion of  the  jury,  and  it  is  as  much  the  duty  of  the  court  to 
determine  that  there  is  no  evidence  to  sustain  the  action,  as  to 
exclude  evidence  on  the  ground  of  its  irrelevancy.  If,  how- 
ever, there  is  a  dispute  upon  the  facts,  or  the  credibihty  of 
"witnesses  is  drawn  in  question,  or  a  material  fact  is  left  in 
doubt  by  the  testimony,  or  there  are  inferences  to  be  drawn 
from  the  facts  in  proof,  then  it  would  be  proper  to  submit  the 
case  to  the  consideration  and  determination  of  the  jury. 
{Company  of  Carpenters  v.  Ilayward,  1  Doug.  374 ;  Mitchell 
V.  Williams,  11  M.  &  W.  216 ;  Doyle  v.  Wragg,  1  Fost.  & 
Finl.  7 ;  Stormont  v.  Waterloo  Life  &  Casualty  Assurance  Co., 
1  Fost.  &  Finl.  22 ;  Sawyer  v.  Nichols,  40  Maine,  216.) 

In  the  case  at. bar  there  is  no  dispute  about  any  of  the 
material  facts  upon  which  the  plaintiff  rests  her  claim  to 
damages.  If  there  is  any  discrepancy  in  the  statements  of 
the  witnesses,  the  points  of  difference  do  not  change  in  any 
degree  the  legal  aspect  of  the  case.  The  plaintiff  not  only 
failed  to  offer  any  evidence  of  ordinary  care  on  her  part  at 
the  time  of  the  occurrence  of  the  accident,  but  it  appears,  on 
the  testimony  adduced  by  her  in  support  of  her  case,  that  she 
was  guilty  of  negligence,  which  contributed  to  produce  the 
injury  of  which  she  complains.  One  of  two  facts  is  estab- 
lished by  the  proof.  After  the  train  had  started  and  was  in 
motion,  the  plaintiff  either  passed  out  of  the  door  and  was  on 
the  platform  of  the  car  for  the  purpose  of  attempting  to  leave 
it,  or  she  actually  stepped  from  the  platform  of  the  car  upon 
that  in  front  of  the  station.  While  thus  situated,  she  was 
thrown  down  and  injured.  It  was  therefore  her  attempt  to 
leave  the  train,  after  it  was  in  motion,  that  directly  tended  to 
bring  about  the  casualty  which  occurred.  Now  it  cannot  be 
doubted  that  the  well-known  hazards  of  transportation  on 
railroads,  and  the  unprotected  and  exposed  situation  of  per- 
sons standing  on  the  platform  of  the  car,  or  attempting  to 
leave  it  when  the  train  is  about  to  start  or  is  actually  in 
motion,  render  it  unsafe  for  passengers  to  place  themselves  in 
such  a  situation,  and  preclude  the  idea  that  due  care  can  be 
exercised  under  such  circumstances.  In  the  absence  of  any- 
thing to  create  excitement  or  cause  alarm,  the  attempt  to  leave 
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a  car,  while  the  train  is  in  motion,  by  passing  to  the  outside  or 
stepping  off,  is  prima  facie  evidence  of  carelessness.  So  it 
was  decided  to  be  by  the  court  in  Lucas  v.  Mew  Bedford  (& 
Taunton  Hailroad,  6  Gray,  64,  in  which  it  was  held  that  the 
plaintiff  was  wanting  in  ordinary  care  in  attempting  to  leave 
the  cars  when  they  were  in  motion.^ 


Claflin  v.  Metee. 

(75N.Y.  260.  — 1878.) 

A.  Ji.  Dyett  for  appellant. 

TFm.  II.  Arnoux  for  respondents. 

Hand,  J.  The  counsel  for  the  respondents  is  correct  in  his 
position  that  the  question  of  burden  of  proof  is  the  material 
one  upon  this  appeal.  For  the  evidence  is  such  that  if  it  were 
incumbent  upon  the  defendant  to  prove  himself  free  from  all 
negligence  causing  or  attending  upon  the  burglarly,  and  not 
merely  to  leave  the  case  as  consistent  with  due  care  as  with 
the  want  of  it,  it  is  clear  that  the  judgment,  so  far  as  it 
adjudges  his  liability  for  the  goods,  must  be  affirmed,  as  we 
cannot  say  that  such  proof  of  a  conclusive  character  was 
given.  But  the  law,  as  to  the  burden  of  proof,  is  pretty  well 
settled  to  the  contrary.  Upon  its  appearing  that  the  goods 
were  lost  by  a  burglary  committed  upon  the  defendants'  ware- 
house, it  was  for  the  plaintiffs  to  establish  affirmatively  that 

1  In  Burrows  v.  Erie  Ry.  Co.,  63  N.  Y.  556,  Rapallo,  J.,  says  (p.  559):  "The 
cases  in  which  a  recovery  has  been  allowed,  notwithstanding  that  the  pas- 
senger undertook  to  leave  a  car  while  in  motion,  are  exceptional  and  depend 
upon  peculiar  circumstances,"  citing  Penn  Ry.  Co.  v.  Kilgore,  32  Pem.  St. 
292,  where  train  started  while  plaintiff  was  alighting,  and  Filer  v.  N.  Y.  C.  My. 
Co.,  49  N.  Y.  47,  where  defendant's  brakeman  advised  plaintiff  to  get  off,  as 
"  they  are  not  going  to  halt  any  more."  The  Alabama  Supreme  Court  held 
jnM.  &  E.  Ry.  Co.  v.  Stewart,  43  A.  L.  J.  485;  8  So.  E.  708  (1890)  that 
plaintiff  could  recover  where  he  boarded  a  moving  train  upon  the  conduc- 
tor's crying  "  All  aboard ! "  See,  also,  Benner  v.  Ry.  Co.,  46  Fed.  E.  344,  and 
authorities  cited. 
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such  burglary  was  occasioned  or  was  not  prevented  by  reason 
of  some  negligence  or  omission  of  due  care  on  the  part  of  the 
warehouseman. 

The  cases  agree  that  where  a  bailee  of  goods,  although 
liable  to  their  owner  for  their  loss  only  in  case  of  negligence, 
fails,  nevertheless,  upon  their  being  demanded,  to  deliver  them, 
or  account  for  such  non-delivery,  or,  to  use  the  language  of 
Sutherland,  J.,  in  Schmidt  v.  Blood,  where  "  there  is  a  total 
default  in  delivering  or  accounting  for  the  goods "  (9  Wend. 
268),  this  is  to  be  treated  as  jjrima  facie  evidence  of  negli- 
gence. {Fairfax  v.  N.  Y.  G.  &  H.  R.  B.  B.  Co.,  67  N.  Y. 
11 ;  Steers  v.  Liverpool  Steamship  Co.,  57  id.  1 ;  Burnell  v. 
N.  T.  C.  B.  B.  Co.,  45  id.  184.)  This  rule  proceeds  either 
from  the  assumed  necessity  of  the  case,  it  being  presumed  that 
the  bailee  has  exclusive  knowledge  of  the  facts  and  that  he 
is  able  to  give  the  reason  for  his  non-delivery,  if  any  exist, 
other  than  his  own  act  or  fault,  or  from  a  presumption  that 
he  actually  retains  the  goods  and  by  his  refusal  converts 
them. 

But  where  the  refusal  to  deliver  is  explained  by  the  fact 
appearing  that  the  goods  have  been  lost,  either  destroyed  by 
fire  or  stolen  by  thieves,  and  the  bailee  is  therefore  unable  to 
deliver  them,  (there  is  no  ^rma/ao'^  evidence  of  his  want  of 
<;are,  and  the  court  will  not  assume  in  the  absence  of  proof  on  , 
the  point  that  such  fire  or  theft  was  the  result  of  his  negli- 
gence.^ {Lamb  v.  Camden  &  Amboy  R.  B.  Co.,  46  IST.  Y.  271, 1 
and  cases  there  cited ;  Schmidt  v.  Blood,  9  Wend.  268 ;  Blatt 
V.  Jlibbard,  7  Cow.  500,  n.)  Grover,  J.,  in  46  N.  Y.  supra, 
says,  in  delivering  the  opinion  of  the  court,  the  question  is 
"whether  the  defendant  was  bound  to  go  further  (i.e.  than 
showing  the  loss  by  fire)  and  show  that  it  and  its  employees 
were  free  from  negligence  in  the  origin  and  progress  of  the 
fire,  or  Avhether  it  was  incumbent  upon  the  plaintiffs  to  main- 
tain the  action  to  prove  that  the  fire  causing  the  loss'  resulted 
from  such  negligence."  And  he  proceeds  to  show  that  the 
charge  of  the  judge  who  tried  the  cause  gave  to  the  jury  the 
former  instruction  and  that  this  was  contrary  to  the  law  and 
erroneous.  So  Sutherland,  J.,  in  9  Wend,  supra,  in  the  case 
of  a  warehouseman,  says  the  onus  of  shewing  the  negligence 
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"  seems  to  be  upon  the  plaintiff  unless  there  is  a  total  default 
in  delivery  or  accounting  for  the  goods."  And  he  cites  a  note 
of  Judge  Cowen  to  his  report  of  Flatt  v.  Hihhard,  1  Cow.  500, 
in  which  that  very  learned  author  says,  criticising  and  ques- 
tioning a  charge  of  the  circuit  judge,  "  the  distinction  would 
seem  to  be  that  when  there  is  a  total  default  to  deliver  the 
goods  bailed  on  demand,  the  onus  of  accounting  for  the  default 
lies  with  the  bailee;  otherwise  he  shall  be  deemed  to  have 
converted  the  goods  to  his  own  use,  and  trover  will  lie  {Anony- 
mous, 2  Salk.  655) ;  but  when  he  has  shown  a  loss,  or  where 
the  goods  are  injured,  the  law  will  not  intend  negligence.  The 
onus  is  then  shifted  upon  the  plaintiff." 

It  will  be  seen,  as  the  result  of  these  authorities,  that  the 
burden  is  ordinarily  upon  the  plaintifif  alleging  negligence  to 
prove  it  against  a  warehouseman  who  accounts  for  his  failure 
to  deliver  by  showing  a  destruction  or  loss  from  fire  or  theft. 
It  is  not  of  course  intended  to  hold  that  a  warehouseman, 
refusing  to  deliver  goods,  can  impose  any  necessity  of  proof 
upon  the  owner  by  merely  alleging,  as  an  excuse,  that  they 
have  been  stolen  or  burned.  These  facts  must  appear  or  be 
proved  with  reasonable  certainty.  Nor  do  we  concur  in  the 
view  that  there  is  in  these  cases  any  real  "  shifting "  of  the 
burden  of  proof.  The  warehouseman,  in  the  absence  of  bad 
faith,  is  only  liable  for  negligence.  The  plaintiff  must  in  all 
cases,  suing  him  for  the  loss  of  goods,  allege  negligence  and 
prove  negligence.  This  burden  is  never  shifted  from  him.  If 
he  proves  the  demand  upon  the  warehouseman,  and  his  refusal 
to  deliver,  these  facts  unexplained  are  treated  by  the  courts  as 
frima facie  evidence  of  negligence ;  but  if,  either  in  the  course 
of  his  proof  or  that  of  the  defendant,  it  appears  that  the  goods 
have  been  lost  by  theft,  the  evidence  must  show  that  the  loss 
arose  from  the  negligence  of  the  warehouseman. 

Applying  these  principles  to  the  present  case,  we  must  hold 
that  when  it  appeared,  as  it  did,  that  the  goods  were  taken 
from  the  defendants'  warehouse  by  a  burglarious  entry  there- 
of, the  plaintiffs  should  have  shown  that  some  negligence  or 
want  of  care,  such  as  a  prudent  man  would  take  under  similar 
circumstances  of  his  own  property,  caused  or  permitted  or  con- 
tributed to  cause  or  permit  that  burglary. 
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Examining  the  case  under  this  rule  of  law  we  find  that 
there  was  no  proof  tending  to  show  when  the  warehouse  was 
entered,  whether  in  the  night  or  daytime.  It  was,  it  seems, 
during  a  large  portion  of  every  tvventy-four  hours  in  the 
custody  of  the  government  janitors.  It  does  not  appear  nor 
is  it  found  whether  access  to  the  warehouse  was  gained 
through  the  scuttle  or  roof  or  by  the  ordinary  entrances, 
whether  the  thieves  got  in  by  stealth  and  broke  out  through 
the  roof  or  broke  in  through  the  roof.  The  evidence  was 
clear  that  access  to  the  roof  was  gained  from  an  adjoining 
tenement  house  by  means  of  a  bur-glar's  ladder,  and  a  blank 
brick  wall  rising  some  twenty  or  twenty-five  feet  above  the 
roof  of  the  tenement  house  was  scaled  by  means  of  this  ladder; 
that  the  goods  were  removed  from  the  third  story  of  the 
warehouse  where  they  were  stored,  the  packages  being  care- 
fully replaced  so  as  to  delay  observation  and  discovery,  and 
the  marks  removed  from  the  goods  in  an  upper  room  of  the 
tenement  house,  hired  probably  by  the  thieves  for  the  purpose. 

The  plaintiffs  rested  their  case  upon  the  pleadings,  \vithout 
proving  anj'  demand  or  refusal,  admitting  a  "  robbery,"  but 
not  attempting  to  show  any  negligence  in  the  defendant. 

The  motion  for  dismissal  of  the  complaint  then  made  by 
the  defendant  on  the  ground  that  no  negligence  had  been 
shown,  that  there  was  no  evidence  of  refusal  to  deliver,  and 
the  burden  was  still  upon  the  plaintiffs,  should,  I  think,  have 
been  granted  ;  and  its  denial  may  perhaps  explain  the  subse- 
quent finding  by  the  referees. 

*  *  *  *  * 

Judgment  reversed} 

1  Cf .  Stokes  V.  Saltonstall,  13  Pet.  181,  holding  that  the  faets  that  a  stage- 
coacli  was  upset  and  plaintiff,  a  passenger,  was  injured,  malce  out  B,prima 
facie  case  of  negligence. 

At  common  law  one  injured  in  person  or  property  by  a  common  carrier 
may  sue  on  contract  or  in  tort  at  his  option.    {B.  O.  P.  My.  Co.  v.  Kemp,  61 
Md.  619;  48  Am.  R.  1.34;  Mvin  v.  P.  &c.  Co.,  106  111.  222.)  (Jjnder  the  New] 
Yorlc  code  an  action  for  damages  against  a  common  carrier,  whether  inj 
form  ex  contractu  or  ex  delicto,  is  barred  after  three  years.  J(  Webber  v.  H.  &e.  I 
liy.,  109  N.  Y.  311 ;   15  N.  Y.  S.  R.  262;  16  N.  E.  358;  Maxson  v.  D.  L.  &  W. 
By.  Co.,  112  N.  Y.  559;  20  N.  K.  544.     Cf.  Flemming  v.  U.  S.  &  L.  By.,  4 
Q.  B.  D.  81,  and  Pollock  on  Torts,  p.  437.) 
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Setbolt  v.  The  N.  Y.  L.  E.  &  W.  Et.  Co. 

(QSN.T.  662.  — 1884.) 

/ 

Zewis  E.  Carr  for  appellant. 
J.  F.  Seyiolt  for  respondent. 

EuGER,  Ch.  J.  The  cause  of  the  accident,  whereby  the 
plaintiff's  intestate  lost  his  life,  was  left  in  some  doubt  by 
the  testimony,  and  was  altogether  a  matter  of  inference  for 
the  jury  to  draw  from  the  circumstances  appearing  in  evi- 
dence relating  thereto. 

No  direct  evidence  was  given  on  the  subject  by  either 
party,  the  defendant  seeking  to  establish  tlie  inference  that 
it  was  occasioned  by  the  breaking  of  an  axle  by  proving  from 
the  evidence  of  its  employees  and  others  that  the  axle  of  the 
engine  was  found  broken  after  the  acbident,  and  that  its 
switches  were  properly  set ;  that  the  road-bed  and  machinery 
of  the  train  were  of  sound  material,  in  good  order  and  con- 
dition, and  that  the  train  was  carefully  and  skilfully  managed ; 
and  the  plaintiff,  from  the  nature  of  the  accident,  the  results 
produced  and  the  circumstances  surrounding  it,  that  it  was 
occasioned  by  the  negligence  of  the  defendant's  servants  in 
setting  the  switches  at  the  place  of  accident,  whereby  the 
train  was  diverted  from  the  main  track  and  brought  in  col- 
lision w^ith  obstructions  on  a  side  track,  which  produced  the 
injury  complained  of.  It  was  undisputed  in  the  case  that  the 
casualty  occurred  in  the  immediate  vicinity  of  the  switch  ; 
that  the  cars  left  the  main  track,  following  either  upon  or  in 
the  general  line  of  the  side  track  leading  from  the  switch  ; 
that  they  came  in  collision  with  cars  standing  on  the  side 
track  at  a  distance  of  several  hundred  feet  from  the  switch, 
and  that  the  proximate  cause  of  the  destruction  of  the  mail 
car  was  the  collision  between  the  train  and  the  cars  standing 
on  the  side  track.  These  circumstances  afforded  a  strong  pre- 
sumption that  the  train  was  diverted  from  the  main  track  by 
some  disarrangement  of  the  switch.  ISTo  adequate  cause  for 
the  various  circumstances  appeared  in  evidence  except  that 
afforded  by  the  presumption  of  a  misplaced  switch. 
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Notwithstanding  the  positive  evidence  of  witnesses  to  the 
effect  that  at  different  times,  during  the  few  hours  preceding 
this  accident,  they  had  examined  these  switches  and  found  them 
properly  set  and  locked,  there  was  suflScient  evidence  derivable 
from  the  undisputed  facts,  and  the  conflicting  statements  as  to 
the  situation  of  the  connecting  rails  of  the  side  track  after  the 
accident,  to  afford  a  support  for  the  inference,  probably  drawn 
by  the  jury,  that  the  accident  was  caused  by  a  misplacement 
of  one  or  both  of  the  switches.  There  was  evidence  tending 
to  show  that  the  mail  car  was  thrown  from  the  side  track  a 
distance  from  thirty  to  fifty  feet  down  an  embankment,  and 
was  found  to  be  lying  nearly  abreast  of  the  engine,  at  right 
angles  with  it,  and  on  fire,  immediately  after  the  accident 
occurred.  The  situation,  not  only  of  this  car,  but  that  of  the 
baggage  and  smoking  cars  attached  to  it,  was  such  that  it 
could  not  probably  have  been  produced  except  by  a  collision 
between  a  train  moving  with  considerable  velocity  upon  a 
clear  track  and  a  body  offering  great  resistance. 

From  these  facts  the  jury  might  very  well  have  concluded 
that  the  evidence  which  attempted  to  account  for  the  accident, 
on  the  theory  that  the  train  left  the  track  near  the  upper 
switch  in  consequence  of  a  broken  axle,  involving  as  it  did  the 
proposition  that  it  must  have  run  nearly  four  hundred  feet 
over  railroad  ties  and  other  obstructions  before  colliding  with 
the  cars  standing  on  the  side  track,  was  quite  improbable,  and 
did  not  sufficiently  account  for  the  results  disclosed  by  other 
undisputed  evidence.  There  was  evidence  to  support  the  find- 
ing of  the  jury  upon  tlie  question  of  the  defendant's  negli- 
gence, and  we  see  no  ground  upon  which  to  interfere  with  the 
conclusions  reached. 

At  the  close  of  the  case  the  defendant  requested  an  instruc- 
tion to  the  jury  that  "  the  burden  of  proof  is  on  the  plaintiff 
to  establish  the  negligence  of  the  defendant.  If  there  is  a  • 
reasonable  doubt  on  the  whole  evidence  as  to  the  negligence 
of  the  defendant,  the  verdict  should  be  for  the  defendant." 
"We  think  the  court  committed  no  error  in  refusing  to  charge 
as  requested.  While  it  is  true,  as  a  general  proposition,  that 
the  burden  of  showing  negligence  on  the  part  of  the  defend- 
ant occasioning  an  injury,  rests  in  the  first  instance  upon  the 
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plaintifif,  yet  in  an  action  of  this  character,  when  he  has  shown 
a  situation  which  could  not  have  been  produced  except  by  the 
operation  of  abnormal  causes,  the  onus  then  rests  upon  the  de- 
fendant to  prove  that  the  injury  was  caused  without  his  fault.  ■ 
■  {Caldwell  v.  N.  J.  Steamboat  Co.,  47.  N.  Y.  291;  Edgerton  v. 
N.  T.  (&  Harlem  R.  E.  Co.,  39  id.  227;  Curtis  v.  B.  d:  Syra- 
cuse R.  R.  Co.,  18  id.  534.)  It  was  said  by  Judge  Grover  in 
the  Edgerton  Case:  "  Whenever  a  car  or  train  leaves  the  track 
it  proves  that  either  the  track  or  machinery,  or  some  portion 
thereof,  is  not  in  a  proper  condition,  or  that  the  machinery  is 
not  properly  operated,  and  presumptively  proves  that  the  de- 
fendant, whose  duty  it  is  to  keep  the  track  and  machinery  in 
the  proper  condition,  and  to  operate  it  with  the  necessary  pru- 
dence and  care,  has  in  some  respect  violated  his  duty."  "  The 
court  charged  that  the  defendant  was  bound  to  show  and  give 
some  explanation  of  the  cause  of  the  accident.  This  portion 
of  the  charge  must  be  understood  in  reference  to  the  facts  of 
this  case  and  as  applied  to  such  facts.  In  this  view  it  was  not 
erroneous."  (See,  also.  The  J.  Russell  Mfg.  Co.  v.  New  Haven 
Steamboat  Co.,  50  N.  Y.  121 ;  Mullen  v.  St.  John,  57  id.  572  ; 
Oinna  v.  Second  Avenue  R.  R.  Co.,  67  id.  597.)  "When  this 
request  was  made  the  evidence  had  clearly  raised  a  presump- 
tion of  negligence  against  the  defendant,  and  the  only  ques- 
tion relating  thereto  which  remained  for  the  jury  to  consider, 
was  whether  this  presumption  had  been  sufficiently  negatived 
by  the  evidence  introduced  by  the  defendant.  Under  the 
authorities  cited  it  would  not  have  been  error,  even  if  the 
court  had  charged  that  the  plaintiff  had  estaHlished  a  prima 
facie  case,  and  the  burden  of  explaining  the  cause  of  the  acci- 
dent then  rested  upon  the  defendant.  The  request  must  be 
considered  with  reference  to  all  the  facts  appearing  in  the  case 
at  the  time  it  was  made,  and  as  applied  to  them  we  do  not 
think  the  defendant  was  entitled  to  the  charge  requested. 

This  request  was  also  properly  denied  for  the  reason  that  it 
was  coupled  with  the  proposition  that  the  jury  should  find  for 
the  defendant  if  they  entertained  a  reasonable  doubt  upon  the 
whole  evidence  as  to  the  negligence  of  the  defendant. 

"We  are  not  aware  of  any  rule  applicable  to  the  trial  of  issues 
of  fact  in  civil  actions  which  requires  a  party  upon  whom  the 
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burden  of  proof  rests  to  establish  a  case  free  from  reasonable 
doubt.  In  criminal  cases  the  law,  out  of  tender  regard  for  the 
rights  of  accused  persons,  and  the  presumption  of  innocence 
which  always  attaches  to  persons  in  that  situation,  gives  to 
the  defendant  the  benefit  of  any  reasonable  doubt  existing  as 
to  his  guilt ;  but  in  civil  actions,  unless  the  issue  involves 
the  commission  of  a  crime  by  some  of  the  parties  thereto,  the 
application  of  such  a  rule  is,  we  think,  unauthorized  by  the 
law  of  evidence.^ 

***** 

Judgment  affirmed. 


SECTION  3.     CONTRIBUTORY  NEGLIGENCE. 
Martin  v.  W.  U.  Ky.  Co. 

(23  Wis.  437.— 1868.) 

Fuller  (&  Dyer  for  appellant. 
C.  N.  Parsons  for  respondent. 

Dixon,  Ch.  J. 

***** 

The  only  remaining  question  is  as  to  the  alleged  negligence 
of  the  plaintiff  in  permitting  about  one-fourth  of  a  pane  of 
glass  to  be  out  of  the  window  of  her  house,  through  which 
the  sparks  are  supposed  to  have  passed  and  set  fire  to  the 
clothing  upon  the  inside.  It  does  not  appear^  when  the  glass 
was  broken,  or  that  the  plaintiff  knew  it  before  the  time 
of  the  fire.  But  suppose  it  had  been  broken  for  a  long  time, 
and  the  plaintiff  knew  it,  it  is  but  an  exceedingly  slight  cir- 

1  The  explosion  of  a  steam-boiler  lawfully  in  operation  on  A's  premises, 
whereby  B's  premises  are  damaged,  does  not  warrant  the  inference  of  negli- 
gence. (Losee  v.  JBuchanan,  51.  N.  Y.  476.)  Some  authorities  make  a  dis- 
tinction between  cases  where  a  contract  relation  existed  between  the  parties, 
and  those  where  it  did  not  exist.  (Cosulich  v.  S.  0.  Co.,  122  N.  Y.  Ii8 ;  Huff 
V.  Austin,  40  Ohio  St.  386.)  A  person  who  has  put  steam  apparatus  into  a 
building  is  not  liable  for  damages  caused  by  its  explosion,  without  proof 
that  he  has  failed  to  use  ordinary  diligence  and  slcill,  {Beiss  v.  iV.  Y.  Steam 
Co.,  28  N.  E.  24;  44  A.  L.  J.  135  (N.  Y.  App.  1891).) 
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cumstance  upon  which  to  base  the  charge  of  neghgence 
against  her  so  as  to  prevent  a  recovery.  The  burning  hap- 
pened at  a  warm  season  of  the  year,  when  it  is  customary  for 
most  people,  and  convenience  and  comfort  require  them,  to 
keep  the  windows  of  their  houses  wholly  or  partially  open. 
Suppose,  in  such  case,  that  the  plaintiff's  window  had,  accord- 
ing to  the  general  custom,  been  open,  and  the  sparks  had 
entered  in  that  way,  would  it  have  been  such  a  careless  or 
improper  use  of  her  house  as  would  have  defeated  the  action  'i 
Are  the  occupants  of  adjacent  dwellings  required  to  exercise  so 
much  care  to  prevent  accidents  of  this  nature  happening  from 
trains  passing  at  an  unlawful  rate  of  speed,  that  they  must, 
contrary  to  common  usage,  keep  the  windows  closed  when  it 
would  otherwise  be  most  convenient  and  comfortable  to  have 
them  opened  ?  It  seems  clear  to  us  that  both  these  questions 
must  be  answered  in  the  negative;  and  if  they  are,  then  the 
^  question  here  presented  must  also  receive  a  negative  answer. 
If  it  would  not  have  been  negligence  in  the  plaintiff  to  have 
had  the  window  open  at  the  time,  it  clearly  was  not  that  a 
small  part  of  a  pane  of  glass  was  gone,  and  that  she  had 
neglected  to  have  it  replaced. 

It  folio  ws  from  these  views  that  the  judgment  must  be  affirmed. 

By  the  court,  judgment  affirmed} 

1  Whether  the  plaintiff  must  show  his  freedom  from  negligence,  as  well 
as  defendant's  negligence,  in  order  to  make  out  a  case,  depends  upon  the  ju- 
risdiction in  which  he  sues.  In  New  York  he  must ;  but  the  courts  are  care- 
ful to  say :  "  It  must  not  be  understood  that  it  is  incumbent  on  th«  plaintiff, 
in  the  first  instance,  to  give  evidence  for  the  direct  and  special  object  of 
establishing  the  observance  of  due  care  ;  it  will  be  enough  If  the  proof 
introduced  of  the  negligence  of  defendants  and  the  circumstances  of  the 
minry  prima  facie  establish  that  the  injury  was  occasioned  by  the  negli- 
gence of  the  defendants."  {Button  v.  H.  II.  R.  Co.,  18  N.  Y.  at  p.  252.  Cf. 
Tolman  v.  S.  B.  &  N.  Y.  Rtj.  Co.,  98  N.  Y.  198.)  In  Pennsylvania  the  courts 
hold  that  there  is  a  presumption  that  an  injured  person  has  done  all  that  a 
prudent  man  would  do  in  the  circumstances  to  save  himself  from  injury. 
(  Weiss  V.  P.  My.  Co.,  79  Pa.  St.  at  p.  390.) 

Contributory  negligence  will  not  defeat  the  plaintiff  in  admiralty,  unless 
his  fault  is  wilful,  gross  or  inexcusable..  {The  Max  Morris,  1.37  U.  S.  1.) 
Whether  the  plaintiff  should  recover  exactly  one-half  of  his  damages,  or  his 
recovery  should  be  fixed  at  more  or  less  in  the  discretion  of  the  court,  is 
left  undecided  by  the  Supreme  Court,  although  the  district  judge  award 
one-lialf  damages. 
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Smithwick  v.  Hall. 

(59  Conn.  261.  — 1890.)  : 

ToEEAiTOE,  J.  The  general  question  reserved  for  our  advice 
in  this  case  is  whether  the  plaintiff,  upon  the  facts  found,  is 
entitled  to  the  substantial  damages  or  only  to  the  nominal  dam- 
ages found  by  the  court  below.  Inasmuch  as  that  court  has 
expressly  found  that,  the  negligence  of  the  defendant  caused  or 
contributed  to  the  injury  for  which  the  plaintiff  seeks  to  recover, 
the  decision  of  the  above  general  question  depends  upon  this 
single  point,  namely,  whether  the  acts  and  conduct  of  the  plain- 
tiff, as  set  forth  upon  the  record,  constitute  or  amount  to  such 
contributory  negligence  on  his  part  as  wiU  bar  his  right  to  sub- 
stantial damages.  The  facts  found,  so  far  as  they  bear  upon 
the  question  for  decision,  are  in  substance  the  following :  The 
plaiatiff  was  a  workman  in  the  service  of  the  defendant,  and  at 
the  time  of  the  injury  complained  of  was  engaged  in  helping  to 
store  ice  for  the  defendant  in  a  certain  brick  building.  In  doing 
this  work  the  plaintiff"  stood  upon  a  platform  about  5  feet  wide 
and  17  feet  long,  raised  15  feet  above  the  ground,  and  extend- 
ing from  the  west  side  of  the  building  easterly  to  a  point  about 
2  feet  east  of  the  door  or  aperture  through  which  the  ice  was 
taken  into  the  building.  A  stout  plank  of  suitable  height  and 
strength  extended  along  the  outer  side  of-  the  platform  as  far  as 
the  west  side  of  the  door,  and  served  as  a  protective  raOing  or 
guard  to  that  portion  of  the  platform.  In  front  of  the  door, 
and  east  of  it,  the  platform  was  without  guard  or  railing  of  any 
kind.  A  short  time  prior  to  the  injury  the  foreman  of  the 
defendant  stationed  the  plaintiff  on  the  platform  just  west  of 
the  door,  and  inside  the  raihng,  and  showed  him  what  his  duties 
were  there,  and  told  him  "  not  to  go  upon  the  east  end  of  the 
platform  east  of  the  slide  and  door,  as  it  was  not  safe  to  stand 
there."  He  did  not  tell  the  plaintiff  why  it  was  not  safe,  but 
the  danger  which  he  had  in  mind  was  the  narrowness  and 
unrailed  condition  of  the  platform,  and  the  liabOity  by  inadver- 
tence to  misstep  or  fall  or  slip  off,  the  latter  being  aggravated 
by  the  liabiUty  of  the  platform  to  become  sUppery  from  broken 
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ice.  These  dangers  were  all  manifest.  The  peril  resulting  from 
the  accident  which  happened  to  the  building  was  not  in  contem- 
plation. After  the  foreman  went  away  the  plaintiff,  in  spite  of 
the  orders  so  given  to  him,  and  for  reasons  of  his  own  apparently, 
went  over  to  the  east  end  of  the  platform,  and  worked  there. 
It  is  found  that  there  was  no  sufficient  reason  or  excuse  for  the 
change  of  position.  One  of  his  fellow-workmen,  seeing  the 
plaintiff  in  that  place,  told  him  that  "  it  was  not  safe,  and  to 
stand  on  the  other  side,"  but  the  plaintiff,  notwithstanding  such 
warning,  remained  at  work  there.  While  so  at  work  the  brick 
wall  of  the  building  above  the  platform,  in  consequence  of  the 
neghgence  of  the  defendant,  gave  way,  the  brick  faUing  upon 
the  platform,  and  thence  to  the  ground.  The  plaintiff  was 
struck  by  portions  of  the  descending  mass,  and  fell  to  the  earth. 
He  was  either  knocked  off,  or  his  fall,  in  the  condition  in  which 
he  stood,  was  inevitable ;  indeed,  had  he  not  fallen  when  he  did, 
his  injuries,  which  were  very  serious,  would  have  been  worse. 
Most  of  the  injuries  which  he  actually  sustained  were  occasioned 
by  the  fall.  The  plaintiff  had  no  knowledge  that  the  wall 
would  be  likely  to  fall,  or  was  in  any  way  unsafe,  and  it  is  found 
that  "no  fault  or  neghgence  can  be  imputed  to  him  in  this 
regard."  In  contemplation  of  the  perO.  from  the.faUing  wall,  it 
is  found  that  "  the  spot  where  the  plaintiff  stood  could  not  have 
been  considered  more  dangerous  than  the  place  where  he  was 
directed  to  stand,  though  in  fact  most  of  the  brick  fell  upon  the 
side  where  he  stood,  and  the  result  demonstrated,  therefore,  that 
the  other  side  would  have  been  safer  in  the  event  which 
occurred." 

Upon  these  facts  the  defendant  contends  that  the  plaintiff,  iu 
going  to  and  remaining  on  the  east  end  of  the  platform,  con- 
trary to  the  orders  and  in  spite  of  the  warning  given  him,  and 
in  view  of  the  obvious  and  manifest  danger  in  so  doing,  was 
guilty  of  such  contributory  neghgence  as  bars  him  of  his  right 
to  recover  more  than  nominal  damages.  If  the  plaintiff's  inju- 
ries had  resulted  from  any  of  the  perils  and  dangers  attendant 
upon  the  mere  fact  of  his  standing  and  working  on  the  east  end 
of  the  platform,  which  were  obvious  and  manifest  to  any  one  in 
his  place,  which  were  in  the  mind  of  the  foreman  when  he  told 
the  plaintiff  not  to  go  there,  and  in  view  of  which  his  fellow- 
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•workman  warned  him,  then  this  claim  of  the  defendant  -would 
be  a  vaM  one.  But  upon  the  facts  found  it  is  without  founda- 
tion. The  injury  to  the  plaintiff  was  not  the  result  of  any  such 
dangers,  but  was  caused  through  the  neghgence  of  the  defend- 
ant by  the  falling  walls.  This  was  a  source  of  danger  of  which 
he  had  no  knowledge  whatever.  He  was  justified  in  supposing 
that  the  wall  was  safe,  and  would  not  be  Hkely  to  fall  upon 
him,  no  matter  where  he  stood  on  the  platform.  He  had  no 
reason  to  anticipate  even  the  shghtest  danger  from  that  source 
before  or  after  he  changed  his  position.  This  being  so,  he  could 
be  guilty  of  no  neghgence  with  respect  to  this  source  of  danger 
by  changing  his  position  contrary  to  orders ;  for  neghgence  pre- 
supposes a  duty  of  taking  care,  and  this,  in  turn,  presupposes 
knowledge  or  its  legal  equivalent.  With  respect  to  that  danger, 
the  plaintiff,  upon  the  facts  found,  must  be  held  to  have  acted 
as  any  reasonably  careful  man  would  have  acted  under  the  same 
circupistances.  In  changing  his  position  contrary  to  orders,  he 
voluntarily  took  the  risk  of  aU  perils  and  dangers  which  a  man 
of  ordinary  care  in  his  place  ought  to  have  known  or  could  rea- 
sonably have  anticipated ;  but  as  to  dangers  arising  through  the 
defendant's  negligence  from  other  sources,  —  dangers  which  he 
was  not  bound  to  anticipate  and  of  whose  existence  he  had  no 
knowledge,  — he  took  no  risk  and  assumed  no  duty  of  talcing  care. 
It  was  the  duty  of  the  defendant,  on  the  facts  found,  to  Avarn  the 
plaintiff  against  the  danger  from  the  faUing  wall.  (jSTow,  the  act 
or  omission  of  a  party  injm'ed,  which  amounts  to  what  is  called  • 
"  contributory  negligence,"  must  be  a  neghgent  act  or  omission, 
and  in  the  production  of  the  injury  it  must  operaH;e  as  a  proximate 
cause,  or  one  of  the  proximate  causes,  and  not  merely  as  a  condi- 
tion. )  In  the  case  at  bar  the  conduct  of  the  plaintiff,  as  we  have 
seen,  was,  with  respect  to  the  danger  from  the  falling  wall,  not 
negligent,  for  the  want  of  knowledge  or  its  equivalent  on  the 
part  of  the  plaintiff.  Nor  was  his  conduct,  legally  considered,  a 
cause  of  the  injury.  It  was  a  condition,  rather.  If  he  had  not 
changed  his  position,  he  might  not  have  been  hurt.  And  so, 
too,  if  he  had  never  been  born,  or  had  remained  at  home  on  the 
day  of  the  injury,  it  would  not  have  happened;  yet  no  one 
would  claim  that  his  birth,  or  his  not  remaining  at  home  that 
day,  can  in  any  just  or  legal  sense  .be  deemed  a  cause  of  the 
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injury.  The  court  below  has  found  that  the  plaintiff's  faU  in 
the  position  in  -vThich  he  stood  was  due  to  the  giving  way  of  the 
wall,  and  that  most  of  his  injuries  were  occasioned  by  the  fall. 
His  position  there,  upon  the  facts  found,  can  no  more  be  con- 
sidered as  a  cause  of  the  injury,  than  it  could  be  in  a  case  where 
the  defendant,  in  doing  some  act  near  the  platform  without  the 
plaintiff's  knowledge,  had  negligently  knocked  him  to  the  ground, 
or  had  neghgently  hit  him  with  a  stone.  Had  the  injury  been 
occasioned  by  a  misstep  or  slip  from  the  platform  by  the  care- 
lessness of  the  plaintiff,  or  for  the  want  of  a  raihng,  the  casual 
connection  between  the  change  of  position  and  the  injury  would, 
legally  speaking,  be  quite  obvious ;  but,  from  a  legal  point  of 
view,  no  such  connection  exists  between  the  change  of  position 
and  the  giving  way  of  the  wall. 

The  plaintiff  had  fuU  knowledge  of  and  was  abundantly  cau- 
tioned against  certain  particular  sources  of  peril  and  danger, 
and  he  voluntarily  neglected  the  warnings  and  took  the  risk  of 
those  perils  and  dangers.  He  was  injured  through  the  negh- 
gence  of  the  defendant  from  an  entirely  different  source  of  dan- 
ger, of  which  he  knew  and  could  know  nothing,  and  of  whose 
existence  it  was  the  duty  of  the  defendant  to  warn  him.  Under 
these  circumstances,  the  failure  or  neglect  to  heed  the  warning 
does  not  constitute  contributory  neghgence.  {Gray  v.  Scott,  66 
Pa.  St.  345.)  In  the  case  cited  certain  boys  had  been  warned 
not  to  play  at  a  certain  point  because  of  some  particular  and 
obvious  dangers  existing  there.  They  failed  to  heed  the  warn- 
ing, and  one  of  them,  playing  at  that  place,  was  kiUed.  His 
death  w^as  caused  by  the  neghgence  of  another,  and  came  from 
a  source  of  danger  not  obvious,  and  entirely  different  from  any 
the  boys  had  been  warned  against.  In  answering  the  argument 
that  the  boy's  failure  to  heed  the  warnings  was  a  cause  of  his 
death,  and  contributory  neghgence,  the  court  say :  "  But  because 
he  was  under  the  tramway  in  the  passalge  below,  it  is  thought 
he  was  guilty  of  contributory  negligence.  He  could  not  be 
guilty  of  negligence  as  to  the  defendant  without  there  was  some 
reason  to  expect  danger,  and  a  duty  of  care  on  his  part  in  rela- 
tion to  it.  There  was  ordinarily  none.  He  had  a  right,  there- 
fore, to  suppose  everything  secure  and  safely  managed  on  the 
tramway,  and  because  it  was  not  he  was  killed.  Precisely  the 
33 
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same  argument  could  have  been  used  if  the  boy  had  been  killed  in 
that  place  by  the  negligent  use  of  fire-arms  discharged  a  hundred 
yards  off."  The  defendant  seems  to  claim,  however,  that, 
although  some  of  the  plaintiff's  injuries  were  caused  by  falling 
bricks,  yet  most  of  them  were  caused  by  his  fall ;  and  that,  as 
he  probably  would  not  have  fallen  had  he  remained  behind  the 
railing,  he  contributed  to  his  injury  by  placing  himself  where, 
in  case  of  such  accident,  there  was  nothing  to  prevent  his  fall. 
Whether  the  claim  that  he  would  probably  not  have  fallen  had 
he  remained  where  he  was  stationed  be  true  or  not,  must  for- 
ever remain  matter  of  conjecture.  But  if  its  truth  could  be 
demonstrated  it  would  not,  as  we  have  seen,  change  the  relation 
of  the  plaintiff's  act  to  the  legal  cause  of  his  injury,  or  make  that 
act,  from  a  legal  standpoint,  a  contributing  cause  when  it  was 
but  a  condition.  And  if  the  claim  means  that  the  plaintiff  by 
his  act  increased  the  injury  merely,  then,  if  this  were  true,  it 
would  not  be  such  contributory  negligence  as  wouM  defeat  the 
action.  To  have  that  effect  it  must  be  an  act  or  omission  which 
contributes  to  the  happening  of  the  act  or  event  which  caused 
the  injury.  An  act  or  omission  that  merely  increases  or  adds 
to  the  extent  of  the  loss  or  injurj?^  will  not  have  that  effect, 
though,  of  course,  it  may  affect  the  amount  of  damages  recovered 
in  a  given  case.  {Gould  v.  McKenna,  86  Pa.  St.  297 ;  Stebhins 
V.  Railroad  Co.,  54  Yt.  464.)  This  claim,  however,  on  the  facts 
found,  is  wholly  without  foundation.  The  plaintiff  is  entitled 
to  judgment  in  his  favor  for  $1,000,  and  the  Superior  Court  is 
so  advised.     In  this  opinion  the  other  judges  concurred. 


Pennsylvania  Co.  v.  Langbndoeff. 

<48  Ohio  St.  316.  — 1891.) 

Bradbuey,  J.  The  defendant  in  error,  in  June,  1885,  while 
passing  along  one  of  the  streets  in  East  Toledo,  stopped  at  a 
point  where  the  track  of  the  railway  of  plaintiff  in  error  crossed 
the  street,  and  engaged  in  conversation  with  a  woman  who  had 
in  charge  two  children,  one  an  infant  in  arms,  the  other  a  girl 
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about  four  years  old.  The  plaintiff  in  error  had  constructed  a 
safety-gate  at  this  point,  and  during  the  greater  part  of  the  day 
kept  there  a  watchman  to  close  the  same  when  trains  were 
approaching,  as  a  warning  to  travellers.  The  accident  that 
caused  the  injury  occurred  about  7  o'clock  in  the  evening,  or  a 
little  later,  but  while  it  was  yet  light.  The  watchman  had  fin- 
ished his  day's  labor,  and  gone  away,  and  the  gate  was  raised, 
(or  open,)  though  the  street  was,  perhaps,  as  extensively  used 
at  that  hour  as  at  any  other  part  of  the  day.  A  local  freight 
train  was  past  due,  and  approaching  at  a  higher  rate  of  speed 
than  that  prescribed  by  the  ordinances  of  the  city.  The  defend- 
ant in  error  and  the  nurse  were  engaged  in  conversation  at  a 
point  from  which  the  approaching  train  was  in  view  for  a  con- 
siderable distance,  though  exactly  how  far  away  it  could  be 
seen  is  left  in  some  doubt.  The  little  girl,  while  her  nurse  and 
defendant  in  error  were  conversing,  wandered  across  the  rail- 
road track,  and,  seeing  or  hearing  the  approaching  train,  became 
excited  by  the  sight  or  noise  or  both,  and  by  clapping  her  hands 
and  other  manifestations  of  surprise  and  delight,  attracted  the 
attention  of  her  nurse  certainly,  and,  probably,  that  of  the 
defendant  in  error  also.  The  nurse  excitedly  called  the  child  to 
her,  and  while  crossing  the  railroad  track  in  obedience  to  the 
call  it  tripped  and  fell  in  front  of  the  rapidly  approaching  train, 
■whereupon  the  defendant  in  error,  observing  its  imminent  peril, 
sprang  to  its  rescue,  caught  it  in  his  arms,  and  leaped  onward, 
but  was  struck  by  the  locomotive  before  he  could  pass  beyond 
its  reach,  and  received  the  injuries  of  which  he  complains.  That 
the  safety-gate  was  raised,  and  the  watchman  absent,  was  not 
disputed  at  the  trial,  so  far  as  the  record  discloses ;  and  the  evi- 
dence is  amply  sufficient  to  warrant  the  jury  in  finding  that  the 
train  was  being  run  at  an  unlawful  rate  of  speed,  so  that  in  both 
these  particulars  the  neghgence  of  the  railroad  company  was 
established.  ... 

This  brings  us  to  the  consideration  of  the  main  question. 
Plaintiff  in  error  contends  that  it  was  neghgence  per  se  for  the 
defendant  in  error  to  throw  himself  in  front  of  a  moving  train  J 
in  his  effort  to  rescue  the  child  from  danger.  The  petition  of 
the  plaintiff  below  discloses  that  he  received  the  injury  of  which 
he  complained  by  voluntarily  passing  in  front  of  a  moving  train 
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to  rescue  a  child  who  had  fallen  in  front  of  it ;  thei'efore,  if  sucli 
an  act  is  negligence  per  se,  the  petition  disclosed  that  the  negli- 
gence of  the  plaintiff  below  contributed  to  the  injury,  and  he 
was  not  entitled  to  maintain  an  action  therefor.  The  same  ques- 
tion was  raised  by  an  exception  taken  to  the  following  part  of 
the  charge  of  the  court :  "  It  appears  that  the  plaintiff  was  struck 
by  the  engine  and  injured  while  in  the  act  of  passing  across  the 
track  and  rescuing  a  little  child  from  danger  and  saving  its  life. 
To  hold  the  railroad  company  responsible  in  damages  for  this 
injury  it  must  be  shown  (1)  that  the  child  was  in  danger  of  being 
run  over  and  injured  by  the  approaching  engine,  and  that  such 
danger  was  caused  or  created  by  the  negUgence  of  the  railroad 
company ;  and  (2)  that  in  making  the  effort  to  rescue  the  child 
the  plaintiff  was  not  guilty  of  contributory  negUgence.  These 
are  questions  of  fact  which  it  Avill  be  your  duty  to  determine 
from  the  evidence.  ...  If  you  find  that  the  peril  to  which  the 
child  was  exposed  was  caused  by  such  negligence  of  the  company, 
you  wUl  then  inquire  whether  the  plaintiff,  in  passing  across  the 
track  and  attempting  to  rescue  the  child,  was  guilty  of  contribu- 
tory negligence.  The  law  will  not '  impute  negLLgenoe  to  an 
effort  to  preserve  human  life,  unless  made  under  such  circum- 
stances as  to  constitute  rashness,  in  the  judgment  of  prudent 
persons.  ...  If  he  believed,  and  had  good  reason  to  beheve, 
that  he  could  save  the  life  of  the  child  without  serious  injury  to 
himself,  the  law  wiU  not  impute  to  him  blame  for  making  the 
effort."  Plaintiff  in  error  insists  that  the  court  of  common  pleas, 
instead  of  leaving  the  question,  as  it  did,  to  the  jury,  to  say 
whether  the  act  of  the  defendant  in  error,  under  aU  the  circum- 
stances, and  according  to  the  rules  laid  down  by  the  court,  Avas 
or  was  not  negligent,  should  have  told  them  that  to  pass  in  front 
of  a  rapidly  moving  train,  as  it  was  admitted  the  defendant  in 
'  error  did,  even  to  rescue  from  danger  a  child  of  tender  years, 
i|  was  in  law  an  act  of  negligence  that  defeated  his- right  of  recov- 
nery.  It  is  said  that  the  defendant  in  error  voluntarily  assumed 
\the  risk,  that  the  danger  attending  his  act  was  apparent ;  and 
that,  however  commendable  his  conduct  may  have  been  when 
Iviewed  from  the  stand-point  of  humanity,  the  law  will  grant  no 
relief  for  an  injury  thus  brought  upon  himself.  It  is  apparent 
that  the  defendant  in  error  was  under  no  legal  obligation  tc 
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rescue  the  child.  If  he  had  chosen  to  stand  by  and  permit  the 
approaching  train  to  run  over  and  kill  the  child,  he  would  have 
violated  no  rule  of  law,  civil  or  criminal.  Therefore  what  he 
did  in  the  matter  was  a  voluntary  act  in  the  sense  of  that  term 
that  he  was  under  no  legal  obligation  to  perform  it.  That,  how- 
ever, is  not  a  conclusive  test  of  the  question.  To  entitle  one 
to  relief  for  the  consequences  of  the  negligence  of  another  it  is 
by  no  means  necessary  that  the  party  injured  should  have  been 
at  the  time  in  the  discharge  of  any  duty  whatever.  His  rights 
in  this  respect  are  perfect  when  he  is  in  the  performance  of  any 
lawful  act,  and  even,  in  some  instances  and  in  some  States,  when 
the  act  is  in  some  respects  not  strictly  lawful.  The  act  of  the 
defendant  in  error  was  not  only  lawful,  but  it  was  highly  com- 
mendable ;  nor  was  he  in  any  legal  sense  responsible  for  the 
emergency  that  called  for  such  prompt  decision  and  rapid  exe- 
cution. The  negligence  of  the  railroad  company  in  having  no 
watchman  at  this  public  crossing,  and  the  unlawful  rate  of  speed 
at  which  the  train  was  running  towards  it,  to  which  may,  per- 
haps, be  added  that  of  the  nurse  in  charge  of  the  child,  were  the 
causes  of  its  extreme  danger.  There  was  but  the  fraction  of  a 
minute  in  which  to  resolve  and  act,  or  action  would  come  too 
late.  Under  these  circumstances  it  would  be  unreasonable  to  , 
require  a  deliberate  judgment  from  one  in  a  position  to  afford  1 
relief.  To  require  one  so  situated  to  stop  and  weigh  the  danger  ' 
to  himself  of  an  attempt  to  rescue  another,  and  compare  it  with 
that  overhanging  the  person  to  be  rescued,  would  be  in  effect  to 
deny  the  right  of  rescue  altogether  if  the  danger  was  imminent. 
The  attendant  circumstances  must  be  regarded ;  the  alarm,  the 
excitement,  and  confusion  usually  present  on  such  occasions; 
the  uncertainty  as  to  the  proper  move  to  be  made  ;  the  prompt- 
ness required ;  and  the  Hability  to  mistake  as  to  what  is,  best  to 
be  done  suggests  that  much  latitude  of  judgment  should  be 
allowed  to  those  who  are  thus  forced  by  the  strongest  dictates 
of  humanity  to  decide  and  act  in  sudden  emergencies.  And  the 
doctrine  that  one  who,  under  those  or  similar  circumstances, 
springs  to  the  rescue  of  another,  therebj'^  encountering  even 
great  danger  to  himself,  is  guilty  of  negligence  ^e/-  se,  is  neither 
supported  by  principle  nor  authority.    , 

In  Railway  Co.  v.  Riatt,  17  Ind.  102,  language  is  used  by  the 
judge  in  deciding  the  case,  which,  to  some  extent,  supports  the 


518  CONTRIBUTOKY  NKGLIGENCE.  [bk.  ii. 

doctrine,  but  the  decision  was  not  placed  upon  that  ground,  and 
what  the  learned  judge  said  in  that  connection  may  be  regarded 
as  obiter  dAcbwm.  The  doctrine  is  repudiated  by  the  text-writerj 
and  all  the  other  cases  that  come  to  our  notice.  In  Eckert  v. 
RailwoAf  Co.,  43  N.  Y.  502,  it  was  held  that  "  the  law  has  so 
high  a  regard  for  human  life  that  it  will  not  impute  negligence 
to  an  effort  to  preserve  it,  unless  made  under  circumstances  con- 
stituting rashness  in  the  judgment  of  prudent  persons."  In  that 
case  the  rescuer  lost  his  life  in  throwing  a  small  child  from  the 
track  of  an  approaching  train,  and  a  judgment  in  favor  of  his 
administrator  for  damages  resulting  from  his  death  was  affirmed 
by  the  court  of  appeals."  The  resemblance  between  that  case 
and  the  one  before  us  is  very  striking.  This  doctrine  has 
received  the  sanction  of  the  courts  of  last  resort  in  Massachu- 
setts and  Missouri.  {Linnelian  v.  Sampson,  126  Mass.  506 ; 
Donahoe  v.  liailway  Co.,  83  Mo.  560 ;  Beach,  Contrib.  Neg. 
§  15,  p.  45  ;  Whart.  ISTeg.  §  314 ;  Pierce  on  Railroads,  329.)  The 
doctrine  that  one  is  not  necessarily  chargeable  with  contrib- 
utory negligence  because  he  adopted  a  course  of  action  that 
imperiled  his  safety,  or  even  his  life,  finds  support  in  other 
courts.  {Carroll  v.  RaAVroad  Co.,  14  Minn.  57;  Perm.  Co. 
V.  Roney,  89  Ind.  453 ;  CoUrill  v.  EadJ/way  Co.,  4Y  Wis.  634.) 
We  think  the  court  of  common  pleas  did  not  err  in  leaving  it 
to  the  jury  to  determine  from  all  the  circumstances  surrounding 
the  defendant  in  error  at  the  tune  he  sprang  to  the  rescue 
whether  the  act  was  rash  or  not,  and  in  saying  to  them  that, 
if  they  found  it  was  not  rash,  then  it  did  not  constitute  contrib- 
utory negligence.  It  is  difficult,  if  not  impossible,  to  lay  down 
in  advance  a  rule  by  which  to  determine  the  extent  to  which 
one  may  risk  his  safety  or  liis  life  in  emergencies  of  this  charac- 
ter, and  not  be  charged  Avith  rashness ;  but  the  emergency  may 
be  such  as  to  warrant  the  assumption  of  a  high  degree  of  risk, 
and  one  so  situated  may  rightfully  expect  his  acts  to  be  construed 
in  the  light  afforded  by  all  the  circumstances  that  impelled  him 
to  their  commission,  and  that  he  would  not  be  charged  with 
contributing  to  his  own  injury,  so  as  to  defeat  a  right  of  action, 
because  the  result  showed  that  the  risk  he  assumed  was  greater 
than  in  the  excitement  of  the  moment  he  had  contemplated,  or 
in  some  other  respect  his  judgment  had  been  faulty. 

Judgment  affirmed. 
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Mbngee  to.ij  Eauee.  ' 

"  'J 

(f55  N.  J.  L.  205.  — 1893.) 

Depue,  J.  This  was  an  ^tion  to  recover  damages  for  an 
injury  done  to  a  surveyor's  instrument,  known  as  a  "  transit," 
consistiag  of  a  telescope,  compass,  Vernier's  scales,  etc.,  mounted 
on  a  tripod,  and  standing,  when  set  up  in  position,  about  five 
feet  high.  The  declaration  alleges  that  the  plaintiffs  were  using 
the  instrument  upon  a  pubhc  highway,  and  that  the  defend- 
ant was  driving  along  the  said  highw.ay,  and  then  and  there 
did  drive  his  horse  and  wagon  so  carelessly,  negligently,  and 
unsldllfully  that  by  his  carelessness,  neghgence,  and  want  of 
skill  the  said  instrument  was  run  into,  and  was  thereby  greatly 
damaged.  At  the  trial  the  coiu-t  nonsuited  the  plaintiffs  on 
two  grounds :  (1)  That  there  was  no  proof  of  negligence  on 
the  part  of  the  defendant;  and  (2)  that  the  plaintiffs  were 
guilty  of  .contributory  negligence  in  exposing  the  instrument 
to  danger  by  leaving  it  standing  in  the  pubhc  highway. 

The  place  where  the  occurrence  happened  was  in  Orient 
street,  in  the  town  of  Eutherford.  The  street  is  100  feet  wide, 
with  a  roadway  for  vehicles  60  feet  wide,  from  curb  to  curb, 
with  a  strip  of  macadam  15  feet  wide  in  the  middle  of  the  road- 
way. The  instrument  was  in  charge  of  Worthington  N.  Jaco- 
bus, an  employee  of  the  plaintiffs,  who,  with  two  assistants,  was 
engaged  ia  surveying  a  plot  of  ground  situated  on  the  south- 
erly side  of  the  street.  The  instrument  was  set  up  in  the  mid- 
dle of  the  street.  One  of  the  assistants  was  sent  with  a  brush 
hook  to  clear  away  some  bushes  growing  on  the  plot  to  be  sur- 
veyed. Worthington  and  his  other  assistant  were  engaged  at 
the  side  of  the  street,  along  the  front  of  the  plot,  attending  to 
the  details  of  the  work  required  to  be  done  there.  (The  instru-l 
ment  meanwhile  was  left  standing  in  the  middle  of  the  road,  I 
■without  any  one  to  look  after  it.  \  The  instrument  had  been  left' 
thus  standing  in  the  road  aboutaive  minutes  when  the  defend- 
ant came  along  in  his  wagon,  and  ran  into  it.  The  shaft  of  the 
wagon,  coming  between  the  legs  of  the  instrument,  pushed  it 
over,  ancTl^jpred  it.     The  defendant  was  driving  slowly.    He 
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stopped  his  horse  and  turned  around,  immediately  after  the  mis- 
hap, and  said  he  did  not  notice  the  instrument.  There  was  no 
contention  on  the  part  of  the  plaintiffs  that  the.  defendant's  act 
was  willful,  and  the  only  proof  of  negligence  was  that  at  the 
time  of  the  coUision,  as  he  was  driving  along,  he  was  looking 
at  some  houses  then  being  built  on  the  side  of  the  street,  for 
the  roofing  of  which  he  had  contracted ;  that  he  was  driving 
along  at  a  slow  pace,  looking  at  the  roofs  to  see  whether*  the 
slaters  were  getting  them  finished.  Worthington  testified  that, 
while  setting  up  the  instrument,  he  noticed  the  defendant  down 
the  road,  but  at  that  time  he  did  not  notice  that  the  defendant 
was  coming  on,  and  that,  not  having  occasion  afterwards  to  look 
at  the  street,  the  witness  did  not  know  that  the  defendant  was 
coming  up  the  street  towards  him ;  that,  when  the  -witness  saw 
the  defendant,  he  was  about  500  feet  from  the  place  where  the 
instrument  was  set. 

The  iastrument,  standing  in  the  travelled  way  of  a  public 
street,  Avas  a  nuisance.  It  was  left  standing  in  that  place  with- 
out jiny  one  in  charge  to  look  after  it,  and  Avarn  persons  law- 
fully using  the  pubhc  street  of  its  presence  there  ;  and  Jacobus 
knew  that  the  defendant  was  in  the  street,  with  his  horse  and 
wagon,  and  might  have  occasion  to  pass  that  part  of  the  street. 
It  Avas  an  act  of  negligence  in  Jacobus  to  leave  the  instrument 
in  the  street,  AAdthout  any  one  to  look  after  it  and  care  for  it. 

To  sustain  the  plaintiffs'  right  to  recover  damages  notwith- 
standing the  instrument  was  negligently  exposed  to  habihty  to 
injury  in  the  manner  in  which  this  injury  was  received,  counsel 
rely  upon  the  much-canvassed  case  of  JDamies  v.  Mann,  10 
Mees.  &  W.  546,  and  Eadley  v.  Railwm/  Co.,  1  App.  Cas.  754. 
The  earliest  case  in  Avhich  the  doctrine  of  contributory  negli- 
gence as  a  bar  to  an  action  was  clearly  expressed  is  BxMerficld 
V.  Forrester,  11  East,  60,  decided  in  1809.  The  suit  Avas  against 
the  defendant,  Avho  had  placed  an  obstruction  in  the  highway, 
by  means  of  Avhich  the  plaintiff,  who  was  riding  along  the  road, 
Avas  throAvn  from  his  horse  and  injured.  The  plaintiff  Avas  rid- 
ing violently,  and  did  not  observe  the  obstruction.  At  the  trial, 
Eayley,  J.,  directed  the  jury  that  if  they  Avere  satisfied  that  the 
plaintiff  was  riding  along  the  street  extremely  hard,  and  with- 
out ordinary  care,  they  should  find  a  verdict  for  the  defendant, 
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which  they  accordingly  did.  In  denying  a  new  trial,  Lord  EUen- 
borough,  in  the  King's  Bench,  tersely  stated  the  principle  in  these 
words  :  "  One. person  being  in  fault  will  not  dispense  with  anoth- 
er's using  ordinary  care  for  himself.  Two  things  must  concur 
to  support  this  action.  An  obstruction  in  the  road,  and  no 
want  of  ordinary  care  to  avoid  it  on  the  part  of  the  plaintiff." 
The  rule  of  law  laid  down  in  Butterfield  v.  Forrester  was  ex- 
pressly approved  in  Bridges  v.  Railway  Co.,  3  Mees.  &  W.  244 ; 
and  in  Davies  v.  Mann,  Baron  Parke  said  :  "  This  subject  was 
fully  considered  by  the  court  in  Bridges  v.  Railway  Co.,  where 
it  appears  to  me  the  correct  rule  is  laid  down  concerning  negli- 
gence, namely,  that  the  negligence  which  is  to  preclude  a  plain- 
tiff from  recovery  must  be  such  as  that  he  could,  by  ordinary 
care,  have  avoided  the  consequence  of  the  defendant's  negli- 
gence." The  facts  appearing  in  Da/vies  v.  Mann  were  these : 
The  plaintiff,  having  tethered  the  forefeet  of  the  donkey,  turned 
it  on  the  public  highway.  The  roadway  was  eight  yards  wide. 
At  the  time  the  donkey  was  injured  it  was  grazing  on  the  side 
of  the  road,  and  the  defendant's  team,  coming  down  a  slight 
descent  at  a  smartish  pace,  ran  against  it,  and  knocked  it  down. 
The  driver  of  the  wagon  was  then  some  little  distance  behind 
the  horses.  In  commenting  upon  the  charge  of  the  trial  judge. 
Baron  Parke  s/iid:  "The  judge  simply  told  the  jury  that  the 
mere  fact  of  negligence  in  leaving  the  donkey  on  the  public 
highway  was  no  answer  to  the  action,  unless  the  donkey's 
being  there  was  the  immediate  cause  of  the  injury,  and  that, 
if  they  were  of  opinion  that  it  was  caused  by  the  fault  of  the 
defendant's  servant,  .  .  .  the  mere  fact  of  putting  the-  ass  upon 
the  road  would  not  bar  the  plaintiff  of  his  action."  On  this 
assumption  the  court  held  that  as  the  defendant  might,  by 
proper  care,  have  avoided  injuring  the  animal,  he  was  liable 
for  the  consequence  of  his  negligence,  though  the  animal  may 
have  been  improperly  there.  Da/oies  v.  Mann  was  decided  upon 
the  distinction  between  a  faulty  act  of  the  plaintiff,  remotely 
connected  with  the  injury,  and  his  negligence  as  a  proximate 
cause ;  taking  "  proximate  "  in  its  legal  sense,  as  signifying  close- 
ness of  causal  connection.  {Kuhn  v.  Jewett,  SSteAv.  Eq.  648.) 
Cases  in  the  line  of  decision  with  Davies  v.  Mann  simply 
apply  to  the  plaintiff's  conduct,  as  well  as  to  the  defendant's. 


522  CONTRIBUTORY  NEGLIGENCE.  [bk.  ii. 

the  maxim,  "  Causa  froxvma  non  remota  spectatur^  In  a  col- 
lision case,  where  the  tug  injured  took  a  course  in  the  direction 
which  gave  occasion  for  a  collision  with  the  defendant's  steamer, 
Lord  Chancellor  Selborne,  in  the  House  of  Lords,  said :  "  Great 
injustice  might  be  done,  if,  in  applying  the  doctrine  of  contribu- 
tory negligence,  the  maxim,  '  Causa  proxima  non  remota  spec- 
tatur,^  Avere  lost  sight  of.  When  the  direct  and  immediate 
cause  of  damage  is  clearly  proved  to  be  the  fault  of  the  defend- 
ant, contributory  negligence  by  the  plaintiff  cannot  be  estab- 
lished merely  by  shomng  that  if  those  in  charge  of  the  ship 
had,  in  some  earlier  state  of  navigation,  taken  a  course,  or  exer- 
cised a  control  over  the  course  taken  by  the  tug,  which  they  did 
not  actually  take  or  exercise,  a  different  situation  would  have 
resulted,  in  which  the  same  danger  might  not  have  occurred. 
Such  an  omission  ought  not  to  be  regarded  as  contributory 
negligence,  if  it  might,  in  the  circumstances  which  actually  hap- 
pened, have  been  unattended  "vvith  danger  but  for  the  defend- 
ant's fault,  and  if  it  had  no  proper  connection  as  a  cause  with 
the  damage  which  followed  as  its  effect."  {Spraight  v.  Tedoastle, 
6  App.  Gas.  217-219.)  Damies  v.  Mown,  was  so  understood 
by  Lord  Campbell  in  Dowell  v.  Navigation  Co.,  5  El.  &  Bl. 
195,  306.  In  that  case  the  action  Avas  by  the  owner  of  a  collier 
against  the  owner  of  a  colliding  steamer  to  recover  damages  sus- 
tained by  a  collision.  The  collier  was  in  fault,  in  that  it  did  not 
continue  to  show  a  light  for  a  reasonable  time  as  it  approached 
the  steamer.  Lord  Campbell,  in  dehvering  judgment,  said : 
"The  jury  must  be  taken  to  have  found  that  this  fault  led  to 
the  collision.  If  it  was  a  proximate  cause  of  the  collision,  how- 
ever much  the  steamer  ^might  be  in  fault,  this  action  cannot  be 
maintained.  ...  In  a  court  of  common  law  the  plaintiff  has 
no  remedy  if  his  negligence,  in  any  degree,  contributed  to  the 
accident.  In  some  cases  there  may  have  been  negligence  on 
the  part  of  a  plaintiff,  remotely  connected  Avith  the  accident ; 
and  in  these  cases  the  question  arises  Avhether  the  defendant,  by 
the  exercise  of  ordinary  care  and  skill,  might  have  avoided  the 
accident,  notwithstanding  the  negUgenoe  of  the  plaintiff,  as  in 
the  often-quoted  Donkey  Case,  {Dames  v.  Mamn.)  There, 
although  without  the  negligence  of  the  plaintiff  the  accident 
could  not  haA^e  happened,  the  negUgenoe  is  not  supposed  to  have 
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contributed  to  the  accident,  within  the  rule  upon  this  subject; 
and,  if  the  accident  might  have  been  avoided  by  the  exercise 
of  ordinary  care  and  skill  on  the  part  of  the  defendant,  to  his 
gross  negligence  it  is  entirely  ascribed ;  he,  and  he  only,  proxi- 
mately causing  the  loss."  In  that  case  the  rule  laid  down  by 
the  court  was  that  "  a  plaintiff  cannot  recover  at  law  for  mis- 
chief done  to  his  ship  by  its  being  struck  by  defendant's  ship, 
in  consequence  of  the  latter  being  improperly  managed,  if  it 
appears  that  such  improper  management  directly  contributed 
in  any  degree  to  the  accident,  however  much  the  defendant 
may  also  be  in  fault,  though,  if  there  be  negligence  on  the  part 
of  the  plaintiff  only  remotely  connected  with  the  accident,  the 
question  is  whether  the  defendant,  by  ordinary  care  and  skill, 
might  have  avoided  the  accident." 

Tuff  v.  Warmcm,  reported  in  2  C.  B.  (IST.  S.)  740,  and  in  the 
Exchequer  Chamber  in  6  C.  B.  (IST.  S.)  573,  is  cited  as  establish- 
ing the  general  proposition  that  the  plaintiff  will  not  be  dis- 
entitled to  recover  if  the  defendant  might,  by  the  exercise  of 
ordinary  care  on  his  part,  have  avoided  the  consequences  of  the 
plaintiff's  carelessness.  But  it  will  be  observed  that  the  instruc- 
tion of  the  trial  judge,  which  was  approved  in  both  courts,  was 
that  "  If  both  parties  were  equally  to  blame,  and  the  accident 
was  the  result  of  their  joint  neghgence,  the  plaintiff  could  not 
be  entitled  to  recover ;  that,  if  the  neghgence  or  default  of  the 
plaintiff  was  in  any  degree  the  proximate  cause  of  the  damage, 
he  could  not  recover,  however  great  may  have  been  the  negh- 
gence of  the  defendant ;  but  that,  if  negligence  of  the  plaintiff 
was  only  remotely  connected  with  the  accident,  then  the  ques- 
tion was  whether  the  defendant  might  not,  by  the  exercise  of 
ordinary  care,  have  avoided  it."  In  the  Common  Pleas,  Lord 
Chief  Justice  Cockburn  said  :  "  I  think  the  direction  was  right, 
and  that  the  true  question  in  these  cases  is  whether,  the  damage 
having  been  occasioned  by  the  neghgence  of  the  defendant,  th& 
neghgence  of  the  plaintiff  directly  contributed  to  it.  .  .  .  The 
way  in  which  it  was  put  on  the  part  of  the  defendant  was  this : 
That  by  his  own  negligence,  in  omitting  to  keep  any  lookout, 
the  plaintiff  contributed  to  the  accident.  If  that  had  been 
estabhshed  to  the  satisfaction  of  the  jury,  the  plaintiff's  negli- 
gence would  have  been  directly  contributory,  and  the  defend 
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ant  would  have  been  entitled  to  a  verdict."  Creswell,  J.,  quoted 
^vith  approbation  the  extract  above  quoted  from  Lord  Camp- 
bell's opinion,  in  Dowell  v.  NavigaUon  Co.  WiUiaras,  J.,  after 
citing  the  same  case,  said  :  "  The  law  was  there  laid  down,  in 
conformity  with  several  previous  decisions,  that,  if  the  negli- 
gence or  default  of  the  plaintiff  was  in  any  degree  the  proxi- 
mate cause  of  the  damage,  he  cannot  recover,  however  great 
may  have  been  the  negligence  of  the  defendant,  but  that  if  the 
negligence  of  the  plaintiff  was  only  remotely  connected  with 
the  accident,  then  the  question  is  whether  the  defendant  might 
not,  by  the  exercise  of  ordinary  care,  have  avoided  it.  So  far 
the  doctrine  of  the  cases  is  perfectly  plain."  He  added :  "  I 
dissent  entirely  from  the  proposition  that  the  plaintiff  is  dis- 
entitled to  recover  if  his  negligence  is  either  proximately  or 
remotely  connected  with  the  accident ;  but  I  feel  great  diificulty 
in  dealing  with  the  question  whether  the  negligence  was  proxi- 
mate or  remote,  and  certainly  feel  great  difficulty  in  getting 
rid  of  that  question  of  law  by  leaving  it  to  the  jury."  In  the 
Exchequer  Chamber,  as  in  the  court  below,  the  contention  of 
the  defendant's  counsel  was  that  whether  the  plaintiff  directly 
or  indirectly  contributed  to  the  injury  was  immaterial ;  if  he  - 
contributed  to  it  bj''  his  negligence  at  aU,  he  could  not  recover. 
In  the  judgment  of  affirmance  this  contention  was  repudiated, 
and  the  instruction  of  the  trial  judge  was  sustained.  In  the 
judgment  of  affirmance  in  the  Exchequer  Chamber,  Wright- 
man,  J.,  laid  down  the  rule  to  be  that  "  the  proper  question 
for  the  jury  in  this  case,  and,  indeed,  in  aU  others  of  the  like 
kind,  is  wliether  the  damage  was  occasioned  entirely  by  the 
negligence  or  improper  conduct  of  the  defendant,  or  whether 
the  plaintiff  himself  so  far  contributed  to  the  misfortune,  by 
his  own  negligence  or  want  of  ordinary  and  common  care  and 
caution,  that  but  for  such  negligence  or  want  of  ordinary  care 
and  caution  on  his  part  the  misfortune  would  not  have  happened. 
In  the  first  case  the  plaintiff  would  be  entitled  to  recover ;  in  the 
latter,  not,  as  but  for  his  own  fault  the  misfortune  aa^ouM  not 
have  happened.  Mere  negligence  or  want  of  ordinary  care  or 
caution  would  not,  however,  disentitle  him  to  recover,  unless  it 
were  such  that,  but  for  that  neghgence  or  want  of  ordinary  care 
and  caution,  the  misfortune  could  not  have  happened,  nor  if  the 
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defendant  might,  by  the  exercise  of  care  on  his  part,  have  avoided 
the  consequences  of  the  neglect  or  carelessness  of  the  plaintiff." 
A  reasonable  construction  of  these  paragraphs  would  apply  the 
concluding  member  of  the  last  sentence  to  the  introductory 
words  of  the  same  sentence,  and  not  extend  it  so  that  it  should 
quahfy  aU  that  is  contained  in  the  preceding  sentences,  especially 
in  view  of  the  prior  decisions,  and  of  the  charge  of  the  trial 
judge,  which  was  approved.  But  in  Radley  v.  Maikoay  Co., 
1  App.  Cas.  754,  759,  Lord  Penzance  used  the  following  lan- 
guage :  "  The  first  proposition  is  a  general  one,  to  this  effect : 
That  the  plaintiff,  in  an  action  for  negligence,  cannot  succeed 
if  it  is  found  by  the  jury  that  he  has  himself  been  guilty  of 
any  negligence  or  want  of  ordinary  care  which  contributed  to 
cause  the  accident.  But  there  is  another  proposition  equally 
well  established,  and  it  is  a  qualific%tion  upon  the  first,  namely, 
that  though  the  plaintifl:  may  have  been,  guilty  of  neghgence, 
aad  although  that  neghgence  may  in  fact  have  contributed  to 
the  accident,  yet  if  the  defendant  could,  in  the  result,  by  the 
exercise  of  ordinary  care  and  diligence,  have  avoided  the  mis- 
chief which  happened,  the  plaintiff's  negligence  will  not  excuse 
him."  The  qualification  expressed  in  the  latter  opinion,  as  I 
have  endeavored  to  show,  cannot  be  considered  as  supported  by 
Da/vies  v.  Mann ;  for,  as  already  said,  the  court,  in  that  case, 
in  approving  the  charge  of  the  trial  judge,  assumed  that  the 
mere  fact  that  the  donkey  was  on  the  roadside  was  not  the 
immediate  cause  of  the  injury.  And  it  is  indisputable  that  if 
this  qualification  be  accepted  literally,  as  applying  in  all  cases 
in  which  the  plaintiff's  negligence  "  contributed  to  cause  the 
accident,"  the  qualification  overturns  the  general  rule  it  pur- 
ports to  qualify,  and  lays  upon  the  defendant  hability  for  an 
injury  which  is  the  product  of  the  co-operating  neghgence  of 
both  parties.  Indeed,  in  such  a  case,  the  person  injured  is  the 
favored  party ;  for  he  may  recover  his  damages  of  the  other 
party  if  the  latter,  by  the  exercise  of  ordinary  care,  could  have 
avoided  the  consequences  of  the  former's  neghgence.  Take  the 
case  of  a  coUision  between  two  persons  driving  on  the  liigh- 
way,  occasioned  by  the  want  of  ordinary  care  by  both  parties, 
in  wMch  A.'s  wagon  is  broken,  and  B.'s  horse  killed,  and  cross 
suits  for  damages  are  brought.     In  each  case  the  trial  judge 
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■would  be  required  to  charge  that  the  plaintiflf's  negligence, 
although  it  contributed  to  cause  the  accident,  Avould  not  disen- 
title him  to  a  verdict  if  the  defendant,  by  exercising  ordinary 
care,  could  have  avoided  the  consequences  of  the  plaintiff's  neg- 
hgence ;  and  the  result  would  follow  that  B.  would  be  compelled 
to  pay  the  damages  done  to  A.'s  wagon,  and  would  recover  of 
A.  the  value  of  his  horse.  Giving  to  Badley  v.  Railway  Co. 
the  construction  the  language  used  in  the  opinion  appears  to 
justify,  this  case  was  with  good  reason  sharply  criticised  by  Mr. 
Thompson.  (2  Thomp.  ISTeg.  p.  1155,  §  7.)  Mr.  PoUock,  after 
a  review  of  Radley  v.  Railway  Co.,  in  connection  with  Tuff  v. 
Warmmi,  says  :  "  That  the  true  ground  of  contributory  negli- 
gence being  a  bar  to  recovery  is  that  it  is  a  proximate  cause  of 
the  injury ;  and  negHgence  on  the  plaintiff's  part,  which  is  only 
part  of  the  inducing  causgs,  or,"  (he  adds  in  a  note,)  "  as  Mr. 
"Wharton  puts  it,  is  not  a  cause,  but  a  condition,  will  not  disable 
him."  (Pol.  Torts,  378,  and  note  *o.)  If  this  construction  be 
admissible,  the  law  on  this  subject,  in  effect,  and  except  in  mat- 
ter of  mere  verbiage,  is  brought  to  the  legal  rule  adopted  by 
the  Queen's  Bench  in  DoweU  v.  Navigation  Co.,  and  by  the 
Common  Pleas  in  Tuff  v.  Warmam,. 

In  Railroad  Co.  v.  Ball,  the  suit  was  by  a  passenger  to  recover 
damages  for  injury  received  from  a  colKsion  of  another  train 
with  the  train  in  which  he  was  a  passenger.  The  plaintiff  at 
the  time  of  the  injury  was  riding  in  the  baggage  car.  This 
court  held  that  if  the  plaintiff's  injuries  had  been  received  from 
the  fall  of  trunks  negligently  placed,  or  from  being  struck  by 
trunks  negligently  thrown  in  loading  or  unloading,  or  from  any 
other  causes  incident  to  the  use  of  that  compartment  as  the 
place  for  the  carriage  of  baggage,  his  negligence  in  taking  a 
place  exposed  to  such  risks  would  have  deprived  him  of  any 
right  to  enforce  liability  on  the  company  for  its  neghgence  pro- 
ducing injury  from  sUch  causes,  but  that  his  conduct,  even  if  it 
be  considered  as  contributing  to  an  injury  received  from  extrane- 
ous causes,  such  as  a  collision,  would  not  debar  his  recovery 
of  damages  for  such  an  injury.  (24  Vroom,  283,  287,  290.) 
This  case  is  an  illustration  of  the  distinction  between  neghgence 
on  the  part  of  the  plaintiff  so  remote  from  the  injury  sustained 
as  not  to  be  a  cause  thereof,  and  neghgence  proximately  con 
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tributing  to  the  injury,  and  in  tha.t  sense  was  approved  and 
applied  by  the  Court  of  Errors  and  Appeals  in  Watson  v.  Rail- 
road Co.,  supra,  125. 

In  this  State  the  established  rule  is  that  if  the  plaintifif's  neg-i 
ligence  contributed  to  the  injury,  so  that,  if  he  had  not  beeni 
negUgent,  he  would  have  received  no  injury  from  the  defend-  ] 
ant's  negligence,  —  the  plaintiff's  negligence  being  proximately  ''■ 
a  cause  of  the  injury,  —  he  is  without  redress,  unless  the  defend-  | 
ant's  act  was  a  \villful  trespass,  or  amounted  to  an  intentional ' 
wrong,  and  in  such  a  case  the  comparative  degree  of  the  negli- 
gence of  the  parties  will  not  be  considered.  {Express  Co.  v. 
Nichols,  4  Yroom,  435  ;  Railroad  Co.  v.  Righter,  13  id.  180.) 
In  the  trial  of  cases  of  this  kind,  where  it  appears  that  both 
parties  were  in  fault,  the  primary  consideration  is  whether 
the  faulty  act  of  the  plaintiff  was  so  remote  from  the  injury 
as  not  to  be  regarded,  in  a  legal  sense,  as  a  cause  of  the  acci- 
dent, or  whether  the  injury  was  proximately  due  to  the  plain- 
tiff's negMgence,  as  well  as  to  the  neghgence  of  the  defendant. 
If  the  faulty  act  of  the  plaintiff  simply  presents  the  condition 
under  which  the  injury  was  received,  and  was  not,  in  a  legal 
sense,  a  contributory  cause  thereof,  then  the  sole  question  aviU 
be  whether,  under  the  circumstances,  and  in  the  situation  in 
which  the  injury  was  received,  it  was  due  to  the  defendant's 
negligence.  But  if  the  plaintiff's  neghgence  proximately  —  that 
is,  directly  —  contributed  to  the  injmy,  it  will  disentitle  him  to 
a  recovery,  unless  the  defendant's  wrongful  act  was  AvUlful,  or 
amounted  to  an  intentional  wrong.  A  court  of  law  cannot 
undertake  to  apportion  the  damages  arising  from  an  injury 
caused  by  the  co-operating  negligence  of  both  parties,  or  to 
determine  the  comparative  degree  of  the  negligence  of  each. 

In  the  case  in  hand  the  plaintiffs'  counsel  put  his  case  on 
DoAnes  v.  Mann,  and  especially  on  Radley  v.  Railway  Co.,  and 
contended  that  no  matter  if  there  was  neghgence  on  the  part 
of  the  plaintiff,  in  leaving  the  instrument  on  the  highway,  he 
was  entitled  to  recover,  if  the  defendant  might  have  avoided 
the  consequences  of  that  negligence  by  exercising  ordmary  care. 
This  contention  cannot  be  sustained.  Set  up  in  the  roadway, 
the  person  in  charge  of  the  instrument  Icnew  that  it  was  hable 
to  injury  from  passing  vehicles,  driven  with  the  utmost  care. 


528  CONTRIBUTORY  NEGLIGENCE.  [bk.  ii. 

He  left  the  instrument  exposed  to  injury  without  any  one  to 
look  after  its  safety,  or  to  -warn  persons  of  its  presence.  Plis 
neghgence  was  an  immediate,  concurring,  and  co-operative  cause 
of  the  injury,  within  the  rule  which  debars  a  plaintiff  from  recov- 
ering damages  for  the  injury  sustained.  Nor  was  there  any  evi- 
dence of  neghgence  on  the  part  of  the  defendant.  In  Davies  v. 
Ma/rm  the  defendant's  team  was  being  driven  "  at  a  smartish 
pace,"  without  the  driver  in  immediate  charge  of  the  team. 
As  construed  by  Mr.  Justice  Blackburn  in  Radley  v.  Rail/road 
Co.,  L.  R.  10  Exch.  lOY,  the  defendant's  negligence  was  "  in 
driving  furiously,  and  in  a  way  which  would  have  been  negli- 
gent if  there  had  been  no  donkey  there,  because  he  had  every 
reason  to  expect  that  other  people  would  have  come  there." 
The  only  evidence  tending  to  show  carelessness  by  the  defend- 
ant was  that,  at  the  time  of  the  collision,  he  was  looking  at 
some  houses  on  the  side  of  the  street,  to  see  how  the  slaters  in 
his  employ  were  getting  on  with  the  work.  He  was  driving 
slowly.  The  street  was  unobstructed,  except  by  the  plaintiff's 
instrument.  The  defendant  did  not  see  the  instrument,  and  he 
had  no  reason  to  expect  to  encounter  an  obstacle  of  that,  or  any 
other,  character.  On  both  grounds  the  nonsuit  was  proper,  and 
the  judgment  should  be  affirmed. 
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VICARIOUS  NEGLIGENCE. 
Nkwman  v.  tniLLipsBUEG  H.  C.  Et.  Co. 

(52N.j!l.  446.  — 1890.) 

For  the  plaintiff,  Messrs.  Shipman  &  Son. 
For  the  defendant,  William  R.  Morrow. 

Beasley,  J.  There  is  but  a  single  question  presented  by 
this  case,  and  that  question  plainly  stands  among  the  vexed 
questions  of  the  law. 

The  problem  is,  whether  an  infant  of  tender  years  can  be 
vicariously  negligent,  so  as  to  deprive  itsdf  of  a  remedy  that 
it  would  otherwise  be  entitled  to.  In  some  of  the  American 
States  this  question  has  been  answered  by  the  courts  in  the 
affirmative,  and  in  others  in  the  negative.  To  the  former  of 
these  classes  belongs  the  decision  in  Hatfield  v.  Rofer  &  Newell., 
reported  in  21  Wend.  615.  This  case  appears  to  have  been 
one  of  first  impression  on  this  subject,  and  it  is  to  be  re- 
garded, not  only  as  the  precursor,  but  as  the  parent  of  all 
the  cases  of  the  same  strain  that  have  since  appeared* 

The  inquiry  with  respect  to  the  effect  of  the  negligence  of 
the  custodian  of  the  infant,  too  young  to  be  intelligent  of  sit- 
uations and  circumstances,  was  directl}'^  presented  for  decision 
in  the  primary  case  thus  referred  to,  for  the  facts  were  these, 
viz. :  The  plaintiff,  a  child  of  about  two  years  of  age,  was 
standing  or  sitting  in  the  snow  in  a  public  road,  and  in  that 
situation  was  run  over  by  a  sleigh  driven  by  the  defendants. 
The  opinion  of  the  court  was,  that  as  the  child  was  permitted 
by  its  custodian  to  wander  into  a  position  of  such  danger  it 
was  without  remedy  for  the  hurts  thus  received,  unless  they 
were  violently  inflicted,  or  were  the  product  of  gross  careless- 
ness on  the  part  of  the  defendants.  It  is  obvious  that  the 
judiciar theory  was,  that  the  infant  was,  through  the  medium 
of  its  custodian,  the  doer,  in  part,  of  its  own  misfortune,  and 
that,  consequently,  by  force  of  the  well-known  rule,  under  such 
conditions,  he  had  no  right  to  an  action.  This,  of  course,  was 
visiting  the  child  for  the  neglect  of  the  custodian,  and  such 
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infliction  is  justified  in  the  case  cited  in  this  wise :  "  The  in- 
fant," says  the  court,  "  is  not  sui  juris.  He  belongs  to  another, 
to  whom  discretion  in  the  care  of  his  person  is  exclusively  con- 
fided. That  person  is  keeper  and  agent  for  this  purpose;  in 
respect  to  third  persons  his  act  must  be  deemed  that  of  the 
infant ;  his  neglects  the  infant's  neglects." 

It  will  be  observed  that  the  entire  content  of  this  quotation 
is  the  statement  of  a  single  fact,  and  a  deduction  from  it,  the 
premise  being,  that  the  child  must  be  in  the  care  and  charge 
of  an  adult,  and  the  inference  being  that,  for  that  reason,  the 
neglects  of  the  adult  are  the  neglects  of  the  infant.  But  surely 
this  is,  conspicuously,  a  non  sequitur.  How  does  the  custody 
of  the  infant  jus.tify,  or  lead  to,  the  imputation  of  another's 
fault  to  him  ?  The  law,  natural  and  civil,  puts  the  infant 
under  the  care  of  the  adult,  but  how  can  this  right  to  care  for 
and  protect  be  construed  into  a  right  to  waive,  or  forfeit,  any 
of  the  legal  rights  of  the  infant?  The  capacity  to  make  such 
waiver  or  forfeiture  is  not  a  necessar}^  or  even  convenient, 
incident  of  this  office  of  the  adult,  but,  on  the  contrary,  is 
,  quite  inconsistent  with  it,  for  the  power  to  protect  is  the 
1  opposite  of  the  power  to  harm,  either  by  act  or  omission.  In 
this  case  in  Wendell  it  is  evident  that  the  rule  of  law  enunci- 
ated by  it  is  founded  in  the  theory  that  the  custodian  of  the 
infant  is  the  agent  of  the  infant ;  but  this  is  a  mere  assump- 
tion without  legal  basis,  for  such  custodian  is  the  agent,  not  of 
the  infant,  but  of  the  law.  If  such  supposed  agency  existed, 
it  would  embrace  many  interests  of  the  infant,  and  could  not 
be  confined  to  a  single  instance  where  an  injury  is  inflicted  by 
the  co-operative  tort  of  the  guardian.  And  yet  it  seems  cer- 
tain that  such  custodian  cannot  surrender  or  impair  a  single 
j  right  of  any  kind  that  is  vested  in  the  child,  nor  impose  any 
legal  burden  upon  it.  If  a  mother  travelling  with  a  child  in 
her  arms  should  agree  with  a  railroad  company,  that  in  case 
of  an  accident  to  such  infant,  by  reason  of  the  joint  negligence 
of  herself  and  the  company,  the  latter  should  not  be  liable  to 
a  suit  by  the  child,  such  an  engagement  would  be  plainly 
invalid  on  two  grounds ;  first,  the  contract  would  be  contra 
ionos  mores  ;  and  second,  because  the  mother  w.as  not  the  agent 
of  the  child,  authorized  to  enter  into  the  agreement.    Never- 
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theless,  the  position  has  been  deemed  defensible  that  the  same 
evil  consequences  to  the  infant  will  follow  from  the  negligence 
of  the  mother  in  the  absence  of  such  supposed  contract,  as 
would  have  resulted  if  such  contract  should  have  been  made 
and  should  have  been  held  valid. 

In  fact,  this  doctrine  of  the  imputability  of  the  misfeasance 
of  the  keeper  of  a  child  to  the  child  itself,  is  deemed  to  be  a 
pure  interpolation  into  the  law,  for  until  the  case  under 
criticism  it  was  absolutely  unknown;  nor  is  it  sustained  by 
legal  analogies.  Infants  have  always  been  the  particular 
objects  of  the  favor  and  protection  of  the  law.  In  the  lan- 
guage of  an  ancient  authority  this  doctrine  is  thus  expressed : 
"  The  common  principle  is,  that  an  infant  in  all  things  which 
sound  in  his  benefit  shall  have  favor  and  preferment  in  law  as 
well  as  another  man,  but  shall  not  be  prejudiced  by  anything  in 
his  disadvantage."  (9Yin.  Abr.  374.)  And  it  would  appear  to  be 
plain  that  nothing  could  be  more  to  the  prejudice  of  an  infant 
than  to  convert,  by  construction  of  law,  the  connection  be- 
tween himself  and  his  custodian  into  an  agency  to  which  the 
harsh  rule  of  respondeat  superior  should  be  applicable.  The 
answerableness  of  the  principal  for  the  authorized  acts  of  his 
agent  is  not  so  much  the  dictate  of  natural  justice  as  of  public 
policy,  and  has  arisen,  with  some  propriety,  from  the  circum- 
stances that  the  creation  of  the  agency  is  a  voluntary  act,  and 
that  it  can  be  controlled  and  ended  at  the  will  of  its  creator. 
But  in  the  relationship  between  the  infant  and  its  keeper,  all 
these  decisive  characteristics  are  wholly  wanting.  The  law 
imposes  the  keeper  upon  the  child,  who,  of  course,  can  neither 
control  nor  remove  him,  and  the  injustice,  therefore,  of  making 
the  latter  responsible,  in  any  measure  whatever,  for  the  torts 
of  the  former,  would  seem  to  be  quite  evident.  Such  sub- 
jectively would  be  hostile,  in  every  respect,  to  the  natural 
rights  of  the  infant,  and,  consequently,  cannot,  with  any  show 
of  reason,  be  introduced  into  that  provision  which  both  ne- 
cessity and  law  establish  for  his  protection.  Nor  can  it  be 
said  that  its  existence  is  necessary  to  give  just  enforcement 
to  the  rights  of  others.  When  it  happens  that  botij  the 
infant  and  its  custodian  have  been  injured  by  the  co-operative 
negligence  of  such  custodian  and  a  third  party,  it  seems  rea- 
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sonable,  at  least  in  some  degree,  that  the  latter  should  be 
enabled  to  say  to  the  custodian,  you  and  I,  by  our  common 
carelessness,  have  done  this  wrong,  and,  therefore,  neither  can 
look  to  the  other  for  redress ;  but  when  such  wrong-doer  says  to 
the  infant,  your  guardian  and  I,  by  our  joint  misconduct,  have 
brought  this  loss  upon  you,  consequently  you  have  no  right 
of  action  against  me,  but  you  must  look  for  indemnification 
to  your  guardian  alone,  a  proposition  is 'stated  that  appears  to 
be  without  any  basis  either  in  good  sense  or  law.  (The  con-( 
version  of  the  infant,  who  is  entirely  free  from  fault,  into  aj 
Avrong-doer,  by  imputation,  is  a  logical  contrivance  uhcon-f 
genial  with  the  spirit  of  jurisprudence.^  The  sensible  and 
legal  doctrine  is  this,  an  infant  of  tender  years  cannot  be 
charged  with  negligence ;  nor  can  he  be  so  charged  with  the 
commission  of  such  fault  by  substitution,  for  he  is  incapable 
of  appointing  an  agent,  the  consequence  being,  that  he  can, 
in  no  case,  be  considered  to  be  the  blamable  cause,  either  in 
whole  or  in  part,  of  his  own  injury.  There  is  no  injustice 
nor  hardship  in  requiring  all  wrong-doers  to  be  answerable  to 
a  person  who  is  incapable  either  of  self-protection  or  of  being 
a  participator  in  their  misfeasance. 

Nor  is  it  to  be  overlooked  that  the  theory  here  repudiated, 
if  it  should  be  adopted,  would  go  the  length  of  making  an 
infant  in  its  nurse's  arms  answerable  for  all  the  negligences 
of  such  nurse  while  thus  employed  in  its  service.  Every  per- 
son so  damaged  by  the  careless  custodian  Avould  be  entitled  to 
his  action  against  the  infant.  If  the  neglects  of  the  guardian 
are  to  be  regarded  as  the  neglects  of  the  infant,  as  was  asserted 
in  the  New  Yorlc  decision,  it  would,  from  logical  necessity, 
follow,  that  the  infant  must  indemnify  those  who  should  be 
harmed  by  such  neglects.  That  such  a  doctrine  has  never 
prevailed  is  conclusively  shown  by  the  fact  that  in  the  reports 
there  is  no  indication  that  such  a  suit  has  ever  been  brought. 

It  has  already  been  observed  that  judicial  opinion,  touching 
the  subject  just  discussed,  is  in  a  state  of  direct  antagonism, 
and  it  would,  therefore,  serve  no  useful  purpose  to  refer  to  any 
of  them.  Jt  is  sufficient  to  say,  that  the  leading  text  writers 
have  concluded  that  the  weight  of  such  authority  is  adverse 
to  the  doctrine  that  an  infant  can  become,  in  any  wise,  a  tort- 
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feasor  by  imputation.  (1  Shearn.  &  R.  Neg.  sec.  Y5 ;  Whart. 
Neg.  sec.  311 ;  2  "Wood  Railw.  L.  p.  1284:.) 

In  our  opinion,  the  weight  of  reason  is  in  the  same  scale. 

It  remains  to  add  that  we  do  not  think  the  damages  so 
excessive  as  to  place  the  verdict  under  judicial  control. 

Let  the  Circuit  Court  be  advised  to  render  judgment  on  the 
finding  of  the  jury.^ 


Chapmak  v.  N.  H.  Et.  Co. 

(19  ST.  T.  341.— 1859.) 

William  Curtis  Noyes  for  the  appellant. 

Henry  G.  Wheaton  for  the  respondent. 

Johnson,  Ch.  J.  The  collision  from  which  the  plaintiff's 
injury  resulted,  occurred  on  the  track  of  the  New  York  and 
Harlem  Eailroad  Company,  between  a  train  of  that  company 
and  a  train  of  the  defendants.  The  plaintiff  was  a  passenger 
in  the'^Harlera  train,  which  ran  into  the  defendant's  train,  both 
being  in  motion  towards  New  York.  There  was  evidence  of 
negligence  in  the  management  of  each  train,  and  the  position 
on  which  the  defendants  rely  is,  that  such  negligence  on  the 
part  of  the  Harlem  train,  as  would  preclude  that  company 
from  an  action  against  the  defendants,  will  also"  preclude  the 
plaintiff  from  sustaining  his  action.  The  general  rule  is,  that 
one  who  receives  an  injury  from  the  negligence  of  another 
may  maintain  an  action  for  his  damages.  Upon  this  rule  a 
natural  and  reasonable  exception  has  been  engrafted,  that  if 
the  injured  party,  by  his  own  negligence,  has  contributed  to 
the  injury,  he  cannot  maintain  an  action,  unless  the  negligence 
of  the  other  party  has  been  so  gross  in  its  character  as  to  be 
equivalent  in  law  to  a  wilful  injuring.  I  do  not  think  this 
exception,  or  any  reasonable  extension  of  it,  can  be  applicable 

to  the  plaintiff.     He  was  a  passenger  on  the  Harlem  cars,  con- 

• 

1  Robinson  v.  Cone,  22  Vt.  213;   Chicago  C.  Ry.  Co.  v.  Wilcox,  27  N.  E.  R 
899;  U  A.  L.  J.  70  (111.  91),  accord. 
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ducting  himself  as  he  lawfully  ought,  having  no  control  over 
the  train  or  its  management ;  on  the  contrary,  bound  to  sub- 
mit to  the  regulations  of  the  company  and  the  directions  of 
their  officers.  To  say  that  he  is  chargeable  with  negligence 
because  they  have  been  guilty,  is  plainly  not  founded  on  any 
fact  of  conduct  on  his  part,  but  is  mere  fiction.  The  doctrine 
contended  for  is  stated  and,  in  a  measure  sustained,  by  the 
decision  in  Thorogood  v.  Bryan,  8  Common  Bench  E.  115. 
That  was  an  action  by  a  passenger  in  an  omnibus  against  the 
proprietors  of  another  omnibus,  by  which  the  plaintiff  was 
injured.  Wishing  to  alight  he  did  not  wait  for  the  omnibus 
to  draw  up  to  the  side  of  the  street,  but  got  out  while  it  was 
in  motion,  and  far  enough  from  the  footpath  to  allow  another 
carriage  to  pass  between  it  and  the  path.  The  other  omnibus 
coming  up  ran  over  him.  The  jury  were  told  tliat  if  they 
thought  want  of  care  on  the  plaintiff's  part,  or  on  the  part  of 
the  driver  in  not  drawing  up  to  the  side  of  the  street  to  put 
the  plaintiff  down,  had  been  conducive  to  the  injury,  no  re- 
covery could  be  had.  Before  the  decision  of  this  case,  Catlin 
V.  Hills,  8  id.  123,  was  argued,  an  action  by  a  passenger  on  a 
steamboat  against  the  proprietors  of  another  steamboat,  be- 
tween which  a  negligent  collision  took  place,  whereby  the 
passenger  was  injured.  In  the  course  of  these  discussions, 
Bridge  v.  Grand  Junction  Railway  Company,  3  Mees.  & 
"Wells,  244,  was  also  considered,  in  which  the  doctrine  in  ques- 
tion seems  to  have  originated.  Judgment  was  not  given  in 
Catlin  V.  Hills,  an  arrangement  between  the  parties  having 
taken  place,  but  in  the  first  case  mentioned  the  ruling  at  the 
trial  was  maintained.  It  seems  to  have  been  put  on  the  ground 
that  the  plaintiff,  having  voluntai'ily  trusted  himself  on  the 
omnibus,  had  so  identified  himself  with  its  management  that 
the  driver's  negligence  would  deprive  him  of  any  right  to  an 
action  against  the  owners  of  the  other  vehicle.  Upon  the  facts 
of  that  case,  where  the  driver's  negligence  consisted  only  in 
his  not  preventing  the  plaintiff  from  getting  out  until  he  had 
drawn  up  to  the  footpath,  there  was  great  room  to  say  that  it 
was  as  much  attributable  to  the  plaintiff  as  to  the  driver.  But 
I  do  not  see  the  justice  of  the  doctrine  in  connection  with  the 
case  before  us.    It  is  entirely  plain  that  the  plaintiff  had  no 
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control,  no  management,  even  no  advisory  power,  over  the 
train  on  which  he  was  riding.  Even  as  to  selection,  he  had 
only  the  choice  of  going  by  that  railroad  or  by  none.  To  at- 
tribute to  him,  therefore,  the  negligence  of  the  agents  of  the 
company,  and  thus  bar  him  of  a  right  of  recovery,  is  not  apply- 
ing any  existing  exception  to  the  general  rule  of  law,  but  is 
framing  a  new  exception  which  does  not  in  fact  rest  upon  the 
reason  of  the  original  exception,  and  is  based  on  fiction,  and 
inconsistent  with  justice. 

The  judgment  should  be  affirmed.^ 

Judgment  affirmed. 


NEGLIGENCE   OF  THIRD  PARTIES. 

Slatee  v.  Meeseeeau. 

(64N.Y.  138.  — 1876.) 

Nathaniel  C.  Moak  for  the  appellant. 
F.  H.  Churchill  for  the  respondents. 

MiLLEE,  J.  The  defendant,  as  a  contractor,  being  in  posses- 
sion and  having  the  control  of  the  premises  of  Appleton  & 
Co.,  by  the  authority  of  the  owners,  for  the  purpose  of  erect- 
ing buildings  upon  and  Improving  the  same,  in  the  perform- 
ance of  his  contract  possessed  the  same  rights  as  the  owner, 
and  was  chargeable  for  a  want  of  due  care  and  for  negligence 
in  the  exercise  of  his  rights,  if  by  means  thereof  the  property 
of  the  plaintiffs  was  injured. 

The  referee  found  that  the  water  which  flowed  into  the  cel- 
lar of  the  building,  and  injured  the  plaintifl's,  came  from  the 
roof  by  means  of  the  failure  of  the  defendent  to  direct  Moore 
and  Bryant,  who  were  subcontractors,  to  malce  the  necessary 

I  The  doctrine  of  this  case  has  been  followed  generally  in  this  country 
(^Little  V.  Hackett,  116  XJ.  S.  336,  where  plaintiff  was  riding  in  a  public  hack 
hired  for  the  occasion)  ;  and  has  been  adopted  by  the  House  of  Lords  {The 
Bernina,  13  App.  Cas.  1  (collision  of  steamships)  overruling  Thorogood  v 
Bryan). 
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cuttings  in  the  wall  for  the  waste-pipe  which  was  intended  to 
connect  with  the  sewer,  and  without  which  it  could  not  be 
connected,  so  that  he  failed  to  provide  means  to  carry  off  the 
rain-water.  That  this  was  negligence  on  the  part  of  the  de- 
fendant, and  that  the  water  which  flowed  into  the  building 
from  Franklin  street  did  so  in  consequence  of  the  manner  in 
which  Moore  and  Bryant  had  carried  on  the  erection  of  the 
vault  and  sidewalk  in  front  of  said  building,  and  that  this  was 
negligence  on  their  part. 

He  also  decided  that  the  defendant  was  not  responsible  for 
the  neglect  of  Moore  and  Bryant,  but  as  it  was  impossible  to 
determine  in  what  proportion  the  water  which  came  from  the 
Avaste-pipe  and  that  which  came  from  the  street  contributed 
to  cause  the  damage,  and  as  all  parties  in  fault  were  responsi- 
ble, that  the  defendant  was  none. the  less  responsible  because 
Moore  and  Bryant  shared  his  fault,  and  he  reported  in  favor 
of  the  plaintiffs  for  the  damages  sustained. 

■»  -jf  *  *  * 

The  defendant,  not  being  liable  for  the  negligence  of  Moore 
and  Bryant,  as  subcontractors,  could  he  be  liable  for  the 
damages  which  followed,  upon  the  ground  stated  by  the 
referee  in  his  report  ?  It  is  true  the  defendant  and  Moore  and 
Bryant  were  not  jointly  interested  in  reference  to  the  separate 
acts  which  produced  the  damages.  Although  they  acted  inde- 
pendently of  each  other,  they  did  act  at  the  same  time  in 
causing  the  damages,  etc.,  each  contributing  towards  it,  and 
although  the  act  of  each,  alone  and  of  itself,  might  not  have 
caused  the  entire  injury,  under  the  circumstances  presented, 
there  is  no  good  reason  why  each  should  not  be  liable  for  the 
damages  caused  by  the  different  acts  of  all.  The  water  from 
both  sources  commingled  together  and  became  one  body  con- 
centrating at  the  same  locality,  soaking  through  the  wall  into 
the  plaintiffs'  premises  and  injuring  the  plaintiffs'  property ; 
and  it  cannot  be  said  that  the  water  which  the  defendant's 
negligence  caused  to  flow  upon  the  plaintiffs'  premises,  and 
which  became  a  portion  of  all  which  came  there,  did  not  pro- 
duce the  damages  complained  of.  The  water  with  which  each 
of  the  parties  were  instrumental  in  injuring  the  plaintiffs  was 
one  mass  and  inseparable,  and  no  distinction  can  be  made 
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between  the  different  sources  from  whence  it  flowed,  so  that  it 
can  be  claimed  that  each  caused  a  separate  and  distinct  injury 
for  which  each  one  is  separately  responsible.  The  case  pre- 
sented is  not  like  that  where  the  animals  belonging  to  several 
owners  do  damage  together,  and  it  is  held  that  each  owner  is 
not  separately  liable  for  the  acts  of  all,  as  there  is  only  a  sepa- 
rate trespass  or  wrong  against  each.  (  Van  Steenhurgh  v. 
ToMas,  17  Wend.  562 ;  Auchnmty  v.  Ham,  1  Den.  495 ;  Par- 
tenheimer  v.  Van  Order,  20  Barb.  479.)  No  such  division  can 
be  made  of  the  separate  acts  in  the  case  at  bar,  and  it  bears 
some  analogy  to  that  of  Colgrove  v.  iV.  Y.  c&  11.  and  N.  Y. 
c&  JV.  II.  It.  R.  Co.,  6  Duer,  382;  20  N.  Y.  49,  where  the 
injury  was  caused  by  concurring  negligence  in  the  manage- 
ment of  the  trains  of  two  railroad  companies  which  came  in 
collision,  and  the  defendants  were  held  jointly  liable.  The  col- 
lision was  but  a  single  act  caused  by  the  separate  negligence 
of  different  parties,  which  together  produced  the  result.  Here 
also  the  contractor  and  subcontractors  were  separately  negli- 
gent, and  although  such  negligence  was  not  concurrent,  yet 
the  negligence  of  both  these  parties  contributed  to  produce 
the  damages  caused  at  one  and  the  same  time.  It  is  no 
defence  for  a  person  against  whom  negligence  which  caused 
damage  is  proved,,  to  prove  that  without  fault  on  his  part  the 
same  damages  would  have  resulted  from  the  act  of  another 
(  Webster  v.  //.  E.  R.  R.  Co.,  38  N.  Y.  260) ;  and  as  the  case 
stands  the  referee  was  justified  in  holding  that  the  defendant 
was  responsible  for  the  entire  damages. 

There  was  no  error  in  the  admission  or  rejection  of  evidence, 
and  no  ground  is  shown  for  reversing  the  judgment.^ 

1  Cf.  BasseU  v.  City  of  St.  .Joseph,  53  Mo.  290 ;  14  Am.  R.  446.  The  plain- 
tiff, who  was  kicked  by  a  mule,  on  striving  to  escape  the  kick,  jumped  into 
an  excavation  on  the  border  of  the  street  which,  to  defendant's  knowledge, 
rendered  the  street  dangerous,  was  allowed  to  recover  against  defendant. 
(Contra,  Moulton  v.  InJiahitants  of  Sanford,  51  Me.  127.  See  also  Mars  v. 
Del.  &  Hud.  C.  Co.,  54  Hun,  625;  Alexander  v.  Town  of  New  Castle,  115 
Ind.  51;  Village  of  Carterville  v.  Cook,  129  111.  152;  King  v.  Troy,  104  N.  T. 
344. 
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CHAPTEE  XII. 
IJSfSUBIJSfG  SAFETY:    VICIOUS  ANIMALS. 


MuLLEE  V.  McKesson. 

(73N".  Y.  195. —1878.) 

Charles  H.  Mundy  for  appellants. 

Fredericic  A.  Ward  for  respondent. 

Chuech,  Ch.  J.  The  defendants  iad  a  chemical  factory  in 
Brooklyn  and  owned  a  ferocious  dog  of  the  Siberian  blood- 
hound species,  which  was  kept  in  the  enclosed  yard  surround- 
ing the  factory,  and  generally  kept  fastened  up  in  daytime 
and  loosed  at  night  as  a  protection  against  thieves.  The 
plaintiff  was  in  the  employ  of  the  defendants  as  a  night  watch- 
man. It  was  his  duty  to  open  the  gate  to  the  yard  every 
morning  to  admit  the  workmen,  and  to  do  this  he  would  pass 
from  the  door  of  the  factory  across  a  corner  of  the  yard  to  / 
the  gate.  On  the  morning  in  question,  as  the  plaintiff  was 
returning  from  opening  the  gate,  he  was  attacked  from 
behind  by  the  dog,  thrown  to  the  ground  and  severely  bit- 
ten, and  after  freeing  himself,  and  while  endeavoring  to 
reach  the  factory,  was  again  attacked  and  bitten  and  seri- 
ously injured.  Upon  the  close  of  the  evidence,  and  after  a 
motion  for  a  nonsuit  had  been  denied,  the  judge  decided 
that  there  was  no  question  for  the  jury  but  the  question  of 
damages,  to  which  there  was  an  exception.  It  is  questionable 
whether  this  exception  is  available  to  the  defendants  in  this 
court.  After  the  defendants  had  asked  the  court  to  deter- 
mine the  questions  as  matters  of  law  in  his  favor  on  a  motion 
for  nonsuit,  and  they  afterwards  desired  such  questions  to  be 
submitted  to  the  jury  as  questions  of  fact,  it  was  their  duty  to 
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have  specified  the  questions  which  they  desired  to  have  sub- 
mitted. (O'Neill  V.  James,  43  N.  Y.  84-93;  Winchell  v. 
HicJcs,  18  id.  558.)  The  court  might  have  assumed  that  the 
defendants  rested  upon  their  legal  propositions,  and  thus  have 
been  misled.  It  would  be,  perhaps,  rather  rigorous  to  enforce 
this  rule  in  this  particular  case,  and  we  have  concluded  to 
waive  its  application. 

The  points  urged  by  the  appellants  in  this  case  are :  First. 
That  the  plaintiff  was  guilty  of  contributory  negligence  or  at 
least  that  the  evidence  would  have  warranted  the  jury  in  so 
finding.  Second.  That  the  plaintiff  knew  the  vicious  habits 
of  the  dog,  and  by  voluntarily  entering  upon  and  continuing 
in  the  employment  of  the  defendants,  he  assumed  the  risk  of 
such  accidents.  Third.  That  if  the  injury  was  occasioned  by 
the  negligence  of  the  engineer  in  not  properly  fastening  the 
dog,  or  in  omitting  to  notify  the  plaintiff  that  he  was  loose,  it 
was  the  negligence  of  a  co-servant,  for  which  the  defendants 
are  not  liable. 

It  may  be  that,  in  a  certain  sense,  an  action  against  the 
owner  for  an  injury  by  a  vicious  dog  or  other  animal,  is  based 
upon  negligence ;  but  such  negligence  consists  not  in  the 
manner  of  keeping  or  confining  the  animal,  or  the  care  exer- 
cised in  respect  to  confining  him,  but  in  the  fact  that  he  is 
ferocious  and  that  the  owner  knows  it,  and  proof  that  he 
is  of  a  savage  and  ferocious  nature  is  equivalent  to  express 
notice.  {Earl  v.  Van  Alstine,  8  Barb.  630.)  The  negligence 
consists  in  keeping  such  an  animal.  In  May  v.  Burdett,  9 
Ad.  &  El.  (K  S.)  101,  Denman,  Ch.  J.,  said :  "  But  the  con- 
clusions to  be  drawn  from  an  examination  of  all  the  au- 
thorities appears  to  us  to  be  this,  that  a  person  keeping  a 
mischievous  animal,  with  knowledge  of  its  propensities,  is 
bound  to  keep  it  secure  at  his  peril,  and  that  if  he  does  mis- 
chief, negligence  is  presumed." 

When  accustomed  to  bite  persons,  a  dog  is  a  public  nui- 
sance and  may  be  killed  by  any  one  when  found  running  at 
large.  {Putnam  v.  Payne,  13  J.  R.  312;  Brown  v.  Carpenter, 
26  Yt.  638.)  And  when  known  to  the  owner,  corresponding 
obligations  are  imposed  upon  him.  Lord  Hale  says:  "He  (the 
owner)  must,  at  his  own  peril,  keep  him  up  safe  from  doing 
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hurt,  for  though  he  use  his  diligence  to  keep  him  up,  if  he 
escape  and  do  harm  the  owner  is  liable  in  damages."  In 
Kelly  V.  Tilton,  2  Abb.  Ot.  App.  Gas.  495,  Wright,  J.,  said : 
"If  a  person  will  keep  a  vicious  animal,  with  knowledge  of 
its  propensities,  he  is  bound  to  keep  it  secure  at  his  peril." 
In  Wheeler  v.  Brant,  23  Barb.  324,  Judge  Balcom  said : 
"  Defendant's  dog  was  a  nuisance,  and  so  are  all  vicious  dogs, 
and  their  owners  must  either  kill  them  or  confine  them  as 
soon  as  they  know  their  dangerous  habits,  or  answer  in  dam- 
ages for  their  injuries."  In  Card  v.  Case,  57  Eng.  C.  L.  R. 
622,  Coltman,  J.,  said :  "  That  the  circumstances  of  the  de- 
fendant's keeping  the  animal  negligently  is  not  essential ;  but 
the  gravamen  is  the  keeping  the  ferocious  animal,  knowing 
its  propensities."  The  cases  are  uniform  in  this  doctrine, 
although  expressed  in  a  variety  of  language  by  different  judges. 
{Smith  V.  Pelah,  2  Strange,  1264 ;  Jones  v.  Perry,  2  Esp.  482 ; ' 
Greason  v.  Keteltas,  17  E".  Y.  496 ;  ^¥oolf  v.  Chalker,  31 
Conn.  121 ;  Blackman  v.  Simmons,  3  Car.  &  P.  138 ;  Eider 
v.  White,  65  E".  Y.  64.) 

In  some  of  the  cases  it  is  said  that  from  the  vicious  pro- 
pensity and  knowledge  of  the  owner  negligence  will  he  pre- 
sumed, and  in  others  that  the  owner  is  prima  facie  liable. 
This  language  does  not  mean  that  the  presumption  or  prima 
facie  case  may  be  rebutted  by  proof  of  any  amount  of  care  on 
the  part  of  the  owner  in  keeping  or  restraining  the  animal, 
and  unless  he  ca-n  be  relieved  by  some  act  or  omission  on  the 
part  of  the  person  injured,  his  liability  is  absolute. 

"This  presumption  of  negligence,  if  it  can  be  said  to  arise 
at  all,  so  as  to  be  in  any  way  material  in  a  case  where  the 
owner  is  absolutely  bound  at  his  own  peril  to  prevent  mischief, 
is  a, presumptio  juris  et  de  jure,  against  which  no  averment  or 
proof  is  receivable.  It  is  not  a  presumption  in  the  ordinary 
sense  of  the  word,  raising  &  prima  facie  case  which  may  be 
rebutted."  [Card  v.  Case,  supra,  p.  623,  note  J.)  It  follows 
that  the  doctrine  of  non-liability,  arising  from  the  negligence 
of  a  co-servant,  in  not  properly  fastening  the  animal,  or  in  not 
giving  notice  of  his  being  loose,,  cannot  be  invoked  for  the  rea- 
son that  the  negligence  of  the  master  being  immaterial,  that 
of  his  servant  must  be  also. 
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The  point  as  to  contributory  negligence  presents  the  most 
difficulty.  There  are  expressions  in  some  of  the  cases  indicat- 
ing that  the  liability  of  the  owner  is  not  afifected  by  the  negli- 
gence of  the  person  injured.  In  Smith  v.  Pelah,  2  Strange, 
1264,  the  owner  was  held  liable,  although  the  injury  happened 
by  reason  of  the  person  injured  treading  on  the  dog's  toes,  the 
chief  justice  saying:  "For  it  was  owing  to  his  not  hanging 
the  dog  on  the  first  notice."  It  is  not  stated  tliat  the  person 
injured  knew  of  the  dog's  propensities,  or  that  it  was  done 
intentionally.  In  Woolf  v.  Chalher,  31  Conn.  130,  it  is  said 
that  the  owner  is  liable  "  irrespective  of  any  questions  of*  neg- 
ligence of  the  plaintiff,"  and  citing  May  v.  Burdett  and  Card 
V.  Case,  supra. 

In  May  v.  Burdett  the  chief  justice,  after  approving  of  the 
ruling  in  Smith  v.  Pelah,  2  Strange,  supra,  and  a  passage  from 
Hale's  Pleas  of  the  Crown  (p.  430),  said :  "  It  may  be  that  if 
the  injury  was  solely  occasioned  by  the  wilfulness  of  the  plain- 
tiff after  warning,  that  may  be  a  ground  of  defence,  but  it  is 
unnecessary  to  give  any  opinion  as  to  this."  It  is  not  inti- 
mated, as  before  stated,  in  Smith  v.  Pelah,  that  the  treading 
on  the  toes  of  the  dog  was  done  intentionallj'^,  or  with  knowl- 
edge of  his  viciousness,  and  I  do  not  think  that  it  can  be 
claimed  from  authority,  and  certainly  not  from  principle,  that 
no  act  of  the  person  injured  would  preclude  him  from  recover- 
ing, however  negligent  or  wilful.  The  apparent  conflict  on 
this  point  arises,  I  think,  mainly  in  not  making  a  proper  appli- 
cation of  the  language  to  the  facts  of  the  particular  case.  If 
a  person  with  full  knowledge  of  the  evil  propensities  of  an 
animal  wantonly  excites  him,  or  voluntarily  and  unnecessarily 
puts  himself  in  the  way  of  such  an  animal,  he  would  be 
adjudged  to  have  brought  the  injury  upon  himself,  and  ought 
not  to  be  entitled  to  recover.  In  such  a  case  it  cannot  be  said, 
in  a  legal  sense,  that  the  keeping  of  the  animal,  which  is  the 
gravamen  of  the  offence,  produced  the  injury.  {Coggswell  v. 
Baldwin,  15  Yt.  404 ;  Koney  v.  Ward,  36  How.  P.  R  255 ; 
Wheeler  v.  Brant,  23  Barb.  324;  'Blackm.an  v.  Simmons,  3  Car. 
&  P.  138;  Brock  v.  Gopeland,  .1  Esp.  203;  Bird  v.  HoTbrooTc, 
4  Bing.  628.)  But  as  the  owner  is  held  to  a  rigorous  rule  of 
liability  on  account  of  the  danger  to  human  life  and  limb,  by 


542      ,  INSURING  SAFETY:   VICIOUS   ANIMALS,     [bk.  ii. 

harboring  and  keeping  such  animals,  it  follows  that  he  ought 
I  not  to  be  relieved  from  it  by  slight  negligence  or  want  of  ordi- 
nary care.  To  enable  an  owner  of  such  an  animal  to  interpose 
this  defence,  acts  should  be  proved  with  notice  of  the  charac- 
ter of  the  animal,  which  would  establish  that  the  person 
injured  voluntarily  brought  the  calamity  upon  himself.  Brock 
V.  Coj)eland,  1  Esp.  203,  cited  and  relied  upon  by  the  counsel 
for  the  appellant,  is  in  some  of  its  features  like  this,  and  while 
some  of  the  language  of  Lord  Kenyon  is  not  in  harmony  with 
that  used  in  other  cases,  yet  from  the  facts  stated  it  is  fairly 
inferable  that  the  foreman  voluntarily  went  into  the  yard  at 
an  unusual  time  and,  so  far  as  appears,  without  business,  know- 
ing that  the  dog  was  loose  and  knowing  his  ferocious  nature. 
The  question  then  recurs  whether,  from  the  facts  apjiearing  in 
this  case,  the  jury  would  have  been  justified  in  finding  that 
the  plaintiff'  was  guilty  of  that  kfnd  of  negligence  which  would 
relieve  the  defendants;  in  other  words,  could  they  iiave  found 
that  in  any  proper  sense  the  plaintiff  brought  the  injury  upon 
himself?  He  was  in  discharge  of  his  duty  at  the  proper  time 
and  in  the  right  place.  He  passed  from  the  factorj"^  to  the 
gate  in  the  direct  path,  and  was  returning  when  he  was 
attacked  by  the  dog.  In  Blackman  v.  Simmons,  3  C.  &  P. 
138,  the  injury  was  by  a  vicious  bull,  and  the  court  laid  stress 
upon  the  circumstance  that  the  plaintiff  was  travelling  where 
he  had  a  right  to  go,  and  said :  "  If  the  plaintiff  had  gone 
where  he  had  no  right  to  go,  that  might  have  been  an  answer 
to  the  action."  It  was  not  shown  that  the  plaintiff  was  out  of 
his  place,  nor  what  was  more  important  and  indispensable,  was 
it  shown  that  the  plaintiff  had  notice  that  the  dog  was  loose,  or 
that  he  had  reason  to  suppose  that  he  was  loose.  It  was  the 
custom  of  Godfrey,  the  engineer,  to  loose  the  dog  at  night  and 
fasten  him  in  the  morning,  and  to  notify  the  plaintiff  that  the 
dog  was  loose.  No  such  notice  was  given.  The  plaintiff  testi- 
fies positively  that  he  did  not  know  or  suppose  the  dog  was 
loose,  and  from  the  evidence  of  Godfrey,  called  by  the  defend- 
ants, it  is  inferable  that  the  dog  had  not  been  loosed  for  several 
days,  and  if  it  had  the  plaintiff  had  a  right  to  suppose  that 
Godfrey  had  fastened  him  that  morning.    It  is  sufficient  to  say 
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that  the  evidence  did  not  show  that  the  plaintiff  had  notice  that^ 
the  dog  was  loose,  nor  were  the  circumstances  such  as  to  induce 
him  to  believe  that  such  was  the  fact.  If  the  nefflieence  of 
the  plaintiff  is  to  prevail,  it  must  be  predicated  upon  not  tak- 
ing the  precaution  to  look,  examine  and  ascertain  whether 
the  dog  was  fastened  or  not.  The  plaintiff  might  have  ascer- 
tained by  examination  whether  the  dog  was  fastened  in  his 
kennel  or  not;  but  I  do  not  think  that  he  ^vas  bound  to  exer- 
cise that  degree  of  care,  or  that  the  defendant  can  be  relieved 
from  liability  because  he  did  not. 

It  does  not  appear  that  such  had  been  his  habit,  or  that  his 
attention  had  been  called  to-  any  circumstance  to  call  for 
unusual  precaution.  The  evidence  must  have  been  sufficient 
to  warrant  the  jury  in  finding  actual  notice  that  the  dog  was 
loose,  or  at  least  that  the  plaintiff  had  reason  to  so  believe. 
This  rule  is  quite  as  liberal  as  ought  to  be  adopted  in  favor  of 
a  person  who  keeps  an  animal  of  such  savage  ferocity  as  this 
was  found  to  be.  Hot  v.  Wilkes^  3  B.  &  A.  308,  and  Bird  v. 
Jlolbrook,  4  Bing.  628,  were  both  oases  of  spring  guns;  in  the 
former  the  person  injured  had  notice,  and  in  the  latter,  though 
a  trespasser,  he  had  not,  and  the  action  was  held  maintainable 
in  the  latter  and  not  in  the  former.  Best,  Ch.  J.,  sat  in  both 
cases,  and  in  the  last  said :  "  If  anything  which  fell  fi'om  me 
in  Hot  v.  Wilkes  were  at  variance  with  the  opinion  I  now 
express,  I  should  not  hesitate  to  retract  it,  but  the  ground  on 
which  the  judgment  of  the  court  turned  in  that  case  is  decisive 
of  the  present,  and  I  should  not  have  labored  the  point  that 
the  action  was  not  maintainable  in  that  case,  on  the  ground 
that  the  plaintiff  had  received  notice,  unless  I  had  deemed  it 
maintainable  if  no  notice  bad  been  given."  In  the  former 
case  Holroj'd,  J.,  expresses  the  principle  of  non-liability,  when 
notice  has  been  given,  to  be  that  the  act  which  produced  the 
injury  to  the  plaintiff  "must  be  considered  wholly  as  his  act, 
and  not  the  act  of  the  person  who  placed  the  gun  there." 

As  negligence,  in  the  ordinary  sense,  is  not  the  ground  of 
liability,  so  contributory  negligence,  in  its  ordinary  meaning, 
is  not  a  defence.  These  terms  are  not  used  in  a  strictly  legal 
sense  in  this  class  of  actions,  but  for  convenience.    There  is 
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considerable  reason  in  favor  of  the  doctrine  of  absolute  liability 
for  injuries  produced  by  a  savage  dog,  whose  propensities  are 
known  to  the  owner,  on  the  ground  of  its  being  in  the  interest 
of  humanity,  and  out  of  regard  to  the  sanctity  of  human  life: 
but  as  these  animals  have  different  degrees'of  ferocity,  and  the 
rule  must  be  a  general  one,  I  think,  in  view  of  all  the  author- 
ities, that  the  rule  of  liability  before  indicated  is  a  reasonable 
one,  and  that  the  owner  cannot  be  relieved  from  it  by  any  act 
of  the  person  injured,  unless  it  be  one  from  which  it  can  be 
affirmed  that  he  caused  the  injury  himself,  with  a  full  knowl- 
edge of  its  probable  consequences. 

The  evidence  in  this  case  falls  far  short  of  warranting  a  ver- 
dict that  the  plaintiff  had  committed  any  such  act.  As  before 
stated  he  had  no  notice  that  the  dog  was  loose,  but  had  every 
reason  to  suppose  that  he  was  fastened,  and  did  in  fact  suppose 
so.  He  was  in  the  discharge  of  his  duty,  and  Avas  not  called 
I  upon  to  institute  an  inquiry  whether  the  dog  had  broken  his 
I  fastenings,  or  that  Godfrey  had  been  negligent  in  not  giving 
jhim  notice  that  the  dog  was  loose. 

The  remaining  point,  tliat  the  plaintiff  assumed  the  risk  of 
such  accidents,  is  not  tenable.  The  rule  is  that  a  servant 
assumes  the  ordinary  risks  incident  to  the  business  in  which  he 
engages.  "What  were  the  risks  of  his  employment  here  as  it 
respects  the  dog?  He  was  informed,  it  is  true,  of  the  nature 
of  the  animal,  but  he  was  also  told  that  the  dog  would  be  kept 
fastened,  and  the  uniform  habit  was  to  notify  him  when  the 
dog  was  loose.  By  the  terms  of  his  employment,  and  the  con- 
duct of  those  who  represented  the  defendants,  the  most  that 
can  be  said  is  that  he  assumed  the  risks  consequent  upon  the 
keeping  of  a  ferocious  dog,  which  was  kept  fastened  except 
when  he  was  otherwise  notified.  Beyond  this  the  plaintiff  is 
entitled  to  the  same  protection  as  other  persons.  This  is  not 
a  case  for  relaxing  the  rule  of  liability.  The  dog  was  of  im- 
mense size,  and  a  brute  as  savage  as  a  tiger  or  a  lion,  and 
should  be  more  properly  classed  with  such  wild  beasts  than 
with  the  domestic  dog,  which,  although  useless,  is  generally 
comparatively  harmless.  He  had  no  respect  for  persons.  In 
the  language  of  the  person  who  sold  him  to  defendants,  "  he 
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bit  everybody."    There  is  no  legal  excuse  for  exposing  human 
life  to  the  ferocity  of  such  an  animal. 

The  judgment  must  be  affirmed. 

Judgment  affi/rmed} 

AU  concur,  except  Eapallo,  J.,  absent. 


FiLBUEN  V.  People's  Palace  Co. 

(25Q.B.D.  258.  — 1890.) 

ToKT  for  injuries  inflicted  by  an  elephant  owned  and  exhibited 
by  defendants.  The  trial  judge  left  three  questions  to  the  jury : 
whether  the  elephant  was  an  animal  dangerous  to  man ;  whether 
the  defendant  knew  the  elephant  to  be  dangerous ;  whether  the 
plaintiff  brought  the  attack  on  himself.  The  jury  answered  all 
three  questions  iu  the  negative,  and  judgment  was  entered  for 
plaintiff,  from  which  defendant  appealed. 

LoED  EsHEE,  M.  E.  The  only  difficulty  I  feel  in  the  decision 
of  this  case  is  whether  it  is  possible  to  enunciate  any  formula 
under  which  this  and  similar  cases  may  be  classified.  The  law 
of  England  recognizes  two  distinct  classes  of  animals ;  and  as  to 
one  of  the  classes,  it  cannot  be  doubted  that  a  person  who,  keeps 
an  animal  belonging  to  that  class  must  prevent  it  from  doing 
injury,  and  it  is  immaterial  whether  he  knows  it  to  be  danger- 
ous or  not.  As  to  another  class,  the  law  assumes  that  animals 
belonging  to  it  are  not  of  a  dangerous  nature,  and  any  one  who 
keeps  an  animal  of  this  kind  is  not  hable  for  the  damage  it  may 
do,  unless  he  knew  that  it  was  dangerous.    "What,  then,  is  the 

1  Ordinary  familiarities  with  a  dog  running  loose,  such  as  ofiering  the 
dog  a  piece  of  candy,  cannot  be  called  negligence.  (Lynch  v.  McNally,  id, 
347.)  It  is  notnecessary  that  the  vicious  acts  of  a  domestic  animal,  brought 
to  the  notice  of  tlie  owner,  should  be  precisely  similar  to  that  upon  which 
the  action  against  him  is  founded.  (Reynolds  v.  Hussayi^o,  At.  458  (N.  H..), 
1880.) 

The  domestic  dog  is  no  longer  an  object  of  judicial  contempt  in  New 
York.     (Mallaly  v.  People,  86  N.  Y.  365.) 
35 
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best  way  of  dealing  generally  with  these  different  cases  ?  I  sup- 
pose there  can  be  no  dispute  that  there  are  some  animals  that 
every  one  must  recognize  as  not  being  dangerous  on  account  of 
their  nature.  Whether  they  ^x^ferm  naturm  so  far  as  rights  of 
property  are  concerned  is  not  the  question ;  they  certainly  are 
not  so  in  the  sense  that  they  are  dangerous.  There  is  another 
set  of  animals  that  the  law  has  recognized  in  England  as  not 
being  of  a  dangerous  nature,  such  as  sheep,  horses,  oxen,  dogs 
and  others  that  I  will  not  enumerate.  1  talie  it  this  recogni- 
tion has  come  about  from  the  fact  that  years  ago,  and  continu- 
ously to  the  present  time,  the  progeny  of  these  classes  has  been 
found  by  experience  to  be  harmless,  and  so  the  law  assumes  the 
result  of  this  experience  to  be  correct  without  further  proof. 
Unless  an  animal  is  brought  within  one  of  these  two  descriptions 
—  that  is,  unless  it  is  shown  to  be  either  harmless  by  its  own 
nature  or  to  belong  to  a  class  that  has  become  so  by  what  may 
be  called  cultivation,  —  it  falls  within  the  class  of  animals  as  to 
which  the  rule  is,  that  a  man  Avho  keeps  one  must  take  the 
responsibility  of  keeping  it  safe.  It  cannot  possibly  be  said  that 
an  elephant  comes  within  the  class  of  animals  known  to  be  harm- 
less by  nature,  or  within  that  shown  by  experience  to  be  harm- 
less in  this  country,  and  consequently  it  falls  vrithin  the  class  of 
animals  that  a  man  keeps  at  his  peril,  and  which  he  must  pre- 
vent from  doing  injury  under  any  circumstances,  unless  the  per- 
son to  whom  the  injury  is  done  brings  it  on  himself.  It  was 
therefore  immaterial  in  this  case  whether  the  particular  animal 
was  a  dangerous  one,  or  whether  the  defendants  had  any  knowl- 
edge that  it  was  so.  The  judgment  entered  was  in  these  cir- 
■cumstances  right,  and  the  appeal  must  be  dislnissed.^ 

'  Concuniug  opinions  were  delivered  by  Liudly  and  Bowen,  LL.  J. 

In  Blocker  v.  Gamman,  44  Me.  322,  it  is  said:  "There  are  three  classes  of 
cases  in  which  the  owners  of  animals  are  liable  for  injuries  done  by  them 
to  the  persons  or  the  property  of  others.  1.  The  owner  of  wild  beasts,  or 
beasts  in  their  nature  vicious,  is  under  all  circumstances,  liable  for  injuries 
done  by  them.  .  .  .  2.  If  domestic  animals,  such  as  oxen  and  horses,  injure 
any  one,  in  person  or  property,  if  they  are  rightfully  in  the  place  where  they 
I  do 'the  mischief,  the  owner  of  such  animals  is  not  liable  for  such  injury 
unless  he  knew  that  they  were  accustomed  to  do  mischief.  ...  3.  The  owner 
•  of  domestic  animals,  if  they  are  wrongfully  in  the  place  where  they  do  any 
mischief,  is  liable  for  it,  though  he  had  no  notice  that  they  had  been  accus- 
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INSURING  SAFETY:  KEEPING  IN  FIRE. 

Hewet  v.  Noitese. 

(54.Me.  256.  — 1866.) 

N.  Abbott  for  the  defendant. 
iT.  H.  Hubbard  for  the  plaintiff. 

DicKEEsoN,  J.  This  is  an  action  of  the  case,  charging  the 
defendant  with  kindling  a  fire  upon  his  own  land,  for  a  lawful 
purpose,  "  at  an  unsuitable  time  and  in  a  careless  and  imprudent 
manner,"  and  that  the  fire,  for  want  of  proper  care  on  his  part, 
"  spread,  and  caused  great  damage  to  the  plaintiff's  woodland, 
down  timber,  wood  and  bark."  No  reference  is  made  in  the 
writ  to  the  statute  upon  the  subject;  and  the  declaration 
appears  to  be  drawn  according  to  the  usual  formula  where  the 
remedy  is  sought  at  common  law.  As  the  statute  does  not 
abrogate  the  common  law,  but  is  rather  a  substantial  aifirmance 
of  it,  we  need  only  consider  the  principles  of  the  common  law 
applicable  in  such  cases. 

There  was  testimony  in  the  case  tending  to  show  that  there 
was  a  piece  of  crippled  land,  or  land  covered  with  down  wood 

tomed  to  do  so  before.  In  cases  of  this  kind  the  ground  of  the  action  is 
that  the  animals  were  wrongfully  in  the  place  where  the  injury  was  done." 
Cf.  Van  Leuven  v.  Lyke,  1  N.  Y.  515,  (Damage  by  trespassing  swine.) 

In  Doyle  v.  Vance,  6  Victorian  L.  R.  Cases  at  Law,  87,  a  dog  of  defend- 
ant while  on  plaintiff's  land,  as  a  trespasser,  barked  at  plaintiff's  horse,  which 
ran  away,  tried  to  leap  over  a  fence  and  was  killed.  Defendant  was  held 
liable  for  the  value  of  the  horse  as  damage  faii-ly  resulting  from  the  dog's 
trespass;  and  the  nisi  prius  ruling  in  Brown  v.  Giles,  1  C.  &  P.  118,  that  it  is 
no  trespass  for  a  dog,  without  the  consent  of  the  master,  to  jump  into 
another's  field,  was  disapproved. 

iTT  Quilty  V.  Battle,  135  N.  Y.  201,  a  married  woman  who  harbored  her 
husband's  dog,  knowing  it  to  be  vicious,  was  declared  liable  for  maintaining 
a  nuisance,  and  for  all  damages  directly  resulting  from  it. 

If  a  dog  is  a  nuisance,  it  may  be  killed,  when  killing  is  necessary  to  abate 
the  nuisance,  Hiihbard  v.  Preston,  90  Mich.  221 ;  but  if  it  is  a  trespasser,  only, 
killing  is  unjustifiable;  Bowers  v.  Horen,  93  Mich.  420.  / 
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and  brush,  adjoining  that  on  which  the  fire  was  kindled,  and 
that,  after  the  fire  caught  on  that  land,  it  became  unmanage- 
able and  was  not  subject  to  human  control,  in  consequence  of 
the  violence  of  the  wind,  until  after  it  had  reached  the  plain- 
tiff's land,  and  done  the  damage  complained  of.  The  counsel 
for  the  defendant  contended  that  the  defendant  would  not  be 
liable  for  the  damage  thus  done,  if  the  fire  was  kindled  at  a 
suitable  time,  and  in  a  prudent  manner ;  but  the  court  in- 
structed the  jury  that,  if  the  defendant  was  in  any  fault  in 
setting  fire  or  in  guarding  and  taking  care  of  it  at  any  time 
before  it  blew  on  to  the  crippled  land,  in  consequence  of  which 
fault  the  wind  blew  the  fire  on  to  the  same,  he  would  be  lia- 
ble, although,  after  the  wind  so  blew  the  fire,  it  became  un- 
manageable, until  after  the  plaintiff's  property  was  injured. 
The  verdict  was  for  the  plaintiff,  and  the  defendant  excepted. 

Every,  person  has  a  right  to  kindle  a  fire  on  his  own  land 
for  the  purpose  of  husbandry,  if  he  does  it  at  a  proper  time, 
and  in  a  suitable  manner,  and  uses  reasonable  care  and  dili- 
gence to  prevent  its  spreading  and  doing  injury  to  the  prop- 
erty of  others.  The  time  may  be  suitable  and  the  manner 
prudent,  and  yet,  if  he  is  guilty  of  negligence  in  taking  care  of 
it,  and  it  spreads  and  injures  the  property  of  another  in  conse- 
quence of  such  negligence,  he  is  liable  in  damages  for  the  in- 
jury done.  The  gist  of  the  action  is  negligence,  and  if  that 
exists  in  either  of  these  particifiars,  and  injury  is  done  in  con- 
sequence thereof,  the  liability  attaches;  and  it  is  immaterial 
whether  the  proof  establishes  gross  negligence  or  only  a  want 
of  ordinary  care  on  the  part  of  the  defendant^  {Batchelder  v. 
Keagan,  18-  Maine,  38  ;  Barnard  v.  Poor,  21  Pick.  380 ;  Tour- 
tellot  V.  Eosebrooh  11  Met.  462.) 

Where  only  a  portion  of  the  instructions  to  the  jury  is  re- 
ported, it  will  be  presumed  that  the  presiding  judge  gave  all 
other  proper  instructions.  {SidensparTcer  v.  SidensparTcer,  52 
Maine,  481.)  The  "fault"  mentioned  ij^the  reported  instruc- 
tions is  to  be  understood  as  that  degree  of  negligence  which 
amounts  to  a  want  of  ordinary  care.  The  instructions  predi- 
cate the  defendant's  liability  upon  his  neglect  to  use  .the  or- 
dinary means  to  prevent  the  fire  spreading  upon  the  crippled 
land  indicated  by  the  evidence.    The  jury  were  told,  in  effect, 
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that  if  the  defendant's  fault  were  not  the  sole  cause  of  the 
wind  blowing  the  fire  upon  the  crippled  land,  he  was  not 
liable.  The  "fault,"  to  be  found  by  the  jury,  in  order  to 
warrant  a  verdict  by  the  plaintiff,  was  not  a  trifling  or  in- 
significant one,  but  a  culpable  neglect  "  in  consequence  of 
which  the  wind  blew  the  fire "  into  the  dangerous  quarter,  a 
direction  quite  as  favorable  to  the  defendant  as  he  was  entitled 
to.  Whether  the  fault  or  negligence  consisted  in  the  time  or 
manner  of  kindling  the  fire,  or  the  means  used  to  prevent  its 
spreading,  was  immaterial,  as  either  would  be  sufficient  to 
render  the  defendant  liable  if  the  plaintiff  had  suffered  in- 
jury thereby.  We  can  discover  no  error  in  refusing  to  give 
the  requested  instructions,  or  in  the  instructions  given. 

The  motion  to  set  aside  the  verdict  as  against  the  weight 
of  evidence  is  not  sustained.  There  was  testimony  on  both 
sides,  and  the  jury  have  found  that  it  preponderated  in  favor 
of  the  plaintiff.  The  fitness  of  the  time,  appropriateness  of 
the  manner,  and  the  requirements  of  ordinary  care  in  respect 
to  the  subject  matter  in  controversy,  are  familiar  topics  to 
those  usually  called  to  act  as  jurors.  To  justify  the  court  in 
setting  the  verdict  aside,  for  the  cause  alleged  in  the  motion, 
there  must  be  such  a  manifest  weight  of  evidence  against  the 
vcKdict,  as  to  render  it  clear  that  the  jury  either  misappre- 
'  bended  the  evidence,  or  were  guilty  of  gross  misconduct.  We 
see  nothing  in  this  case  to  warrant  such  a  conclusion.^ 
*  *  *  *  * 

1  For  the  rule  In  Iowa  under  a  statute  as  to  prairie  fires,  see  Thorburn 
V.  Campbell,  45  N.  W.  769.  It  is  negligent  to  leave  a  porcelain  factory 
unguarded  while  Isiln  is  cooling. '  {Hauch  v.  Hernandez,  6  So.  783 ;  41  La. 
Ann.  992.)  T I 
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INSUBING  SAFETY:    GUNPOWDER. 

Caetee  v.  Towne. 

(98  Mass.  567.— 1868.) 

A.  Buss  for  the  defendants. 
jy.  St.  J.  Green  for  the  plaintiff. 

Geay,  J.  By  the  well-settled  rule  of  the  common  law,  a 
person  who  negligently  uses  a  dangerous  instrument  or  article, 
or  causes  or  authorizes  its  use  by  another  person,  in  such  a 
manner  or  Under  such  circumstances  that  he  has  reason  to 
know  that  it  is  likely  to  produce  injury,  is  responsible  for  the 
natural  and  probable  consequences  of  his  act  to  any  person 
injured,  who  is  not  himself  in  fault.  The  liability  does  not 
rest  on  privity  of  contract  between  the  parties  to  the  action, 
but  on  the  duty  of  every  man  so  to  use  his  own  property  as 
not  to  injure  the  persons  or  property  of  others.  The  principle 
has  been  applied  in  a  great  variety  of  instances,  and  may  be 
sufficiently  illustrated  by  a  few  cases  of  undoubted  authority. 

In  the  leading  case  of  Dixon  v.  Bell,  1  Stark.  R.  287,  and 
5  M.  &  S.  198,  the  declaration  alleged, that  the  defendant  sent 
a  young  maidservant  for  a  loaded  gun,  whom  he  knew  to  be 
too  young  and  an  unlit  person  to  be  intrusted  with  the  care 
and  custody  of  it,  and  that  she  carelessly  and  improperly  shot 
the  gun  at  and  into  the  face  of  the  plaintiff's  minor  son,  and 
severely  wounded  him,  and  put  the  plaintiff  to  great  expenses 
for  his  cure.  Upon  evidence  tending  to  prove  the  facts  alleged, 
Lord  Ellenborough  submitted  to  the  jury  the  question  whether 
the  defendant  was  guilty  of  negligence  in  intrusting  the  gun 
to  a  servant  of  such  an  age,  who  under  all  circumstances  was 
likely  to  make  such  a  use  of  it  as  a  person  of  greater  discre- 
tion would  not  have  done ;  and  instructed  them  that,  if  they 
were  of  opinion  that  the  instrument  in  such  a  state  ought  not 
to  have  been  intrusted  to  such  a  person,  the  plaintiff  would  be 
entitled  to  their  verdict ;  and  the  jury  returned  a  verdict  for 
the  plaintiff,  which  the  court  of  king's  bench,  after  argument, 
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refused  to  set  aside.  So  the  English  courts  have  held  that 
one  who  delivers  an  article  which  he  knows  to  be  of  an  explo- 
sive and  dangerous  quality  to  a  carrier,  without  informing 
him  of  its  nature,  is  responsible  for  any  injury  resulting  to  the 
ship  in  which  it  is  carried,  to  other  goods  carried  with  it,  or 
to  the  carrier's  servant  to  whom  the  delivery  is  made.  {Wil- 
liams V.  East  India  Co.,  3  East,  192 ;  Brass  v.  Maitland,  6 
El.  &  Bl.  470 ;  Farrant  v.  Barnes,  11  C.  B.  (N.  S.)  553.  See, 
also,  McDonald  v.  SneiUng,  14  Allen,  290,  and  cases  there 
cited  ;  Vaughan  v.  Menlove,  7  C.  &  P.  525,  and  3  Bing.  N.  C. 
468 ;  Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  377 ;  Longmeid 
V.  HoUiday,  6  Exch.  767,  768;  Orizzle  v.  Frost,  3  Fost.  & 
Finl.  622;  McGrew  v.  Stone,  53  Penn.  State,  436.) 

The  declaration  in  this  case  alleges,  and  the  demurrer 
admits,  that  the  plaintiff  was  a  child  eight  years  old,  had 
neither  experience  or  knowledge  in  the  use  of  gunpowder,  and 
was  an  unfit  person  to  be  intrusted  with  it ;  that  the  defend- 
ants, knowing  all  this,  sold  and  delivered  to  him  two  pounds 
of  gunpowder;  and  that  he,  in  ignorance  of  its  effects  aud 
using  that  care  of  which  he  was  capable,  exploded  it,  and  by 
the  explosion  was  severely  injured.  This  injury  was  clearly, 
within  the  authorities  above  cited,  the  proximate  and  natural 
consequence  of  the  defendants'  negligence  in  selling  a  danger- 
ous article  to  a  child  whom  they  knew  to  be,  by  reason  of  his 
youth  and  ignorance,  unfit  to  be  intrusted  with  it,  and  who 
probably,  therefore,  as  they  had  reason  to  believe,  might  inno- 
cently and  ignorantly  play  with  it  to  his  own  injury.  The 
case  cannot  be  distinguished  in  principle  from  that  of  a  man 
who  delivers  a  cup  of  poison  to  an  idiot,  or  puts  a  razor  into 
the  hand  of  an  infant  in  its  cradle.  The  want  of  any  direct 
intention  to  injure  does  not  excuse  the  defendants.  "Every 
man  must  be  taken  to  contemplate  the  probable  consequences 
of  the  act  he  does."  By  Lord  Ellenborough,  Ch.  J.,  in  Towrir 
send  V.  Watlien,  9  East,  280.  It  is  immaterial  whether  the 
defendants  had  or  had  not  a  license  from  the  municipal 
authorities  to  sell  gunpowder;  for  no  license  could  protect 
them  from  liability  for  the  consequences  of  selling  it  to  a  per- 
son whom  they  knew  to  be  incapable  of  taking  proper  care  of 
it.     The  fact  that  the  defendants  by  their  act  of  negligence 
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obtained  money  from  the  plaintiff  certainly  does  not  tend  to 
diminish  their  liability. 

In  the  cases  in  which  fault  on  the  part  of  a  child,  who  had 
not  been  wanting  in  the  degree  of  care  which  could  reason- 
ably have  been  expected  from  one  of  his  age,  has  been  held  to 
defeat  his  right  to  recover  damages  from  an  injury  resulting 
to  him  from  another's  negligence,  either  the  child  was  techni- 
cally a  trespasser,  unlawfully  meddling  with  the  property  of 
another,  as  in  Hughes  v.  McFle,  2  H.  &  C.  Y44:,  and  Mangan 
V.  Atherton,  Law  Rep.  1.  Excli.  239 ;  or  his  parents  or  other 
persons  having  charge  of  him,  with  whom  he  was  identified, 
had  been  guilty  of  negligence,  without  which  the  injury  would 
not  have  happened.  {Holly  v.  Boston  Gas  Light  Co.,  8  Gray, 
123  ;  Wright  v.  Maiden  <&  Melrose  Railroad  Co.,  4  Allen,  283 ; 
Callahan  v.  Bean,  9  Allen,  401 ;  Munger  v.  Tonawanda  Hail- 
road  Co.,  4  Comst.  349 ;  Singleton  v.  Eastern  Counties  Hail- 
way  Co.,  7  C.  B.  (K  S.)  287.)  But,  in  the  case  at  bar,  the 
declaration  alleges  that  the  child  used  that  care  of  which  he 
was  capable ;  he  did  not  touch  the  defendants'  property,  but 
property  which  the  defendants  had  negligently  and  unlawfully 
sold  to  him  ;  and  there  is  nothing  to  show  that  his  parents  or 
guardians  had  been  guilty  of  any  negligence  whatever.  Suf- 
fering a  boy  eight  years  old  to  be  abroad  alone  is  not  neces- 
sarily negligent.  (Lovett  v.  Salem  di  South  Danvers  Railroad 
Co.,  9  Allen,  557.     See,  also,  Munn  v.  Reed,  4  Allen,  431.) 

Demurrer  overruled.^ 

1  The  use  of  a  public  highway  as  a  place  for  exploding  fireworks  con- 
stitutes a  nuisance,  and  every  participant  in  the  creation  of  the  nuisance  is 
responsible  for  its  ill  effects.  Jenne  v.  Sutton,  43  N.  J.  L.  257,  holding  the 
president  of  a  political  club  liable  for  damages  caused  by  fireworks  set  off 
in  the  street  to  signalize  the  meeting  of  the  club.  An  infant  is  liable  for 
damages  caused  by  exploding  firecrackers  in  the  street.  (  Conklin  v.  Thomp- 
son, 29  Barb.  218.)  In  this  case  it  was  claimed  that  plaintiffs  horse  died  of 
sudden  fright  caused  by  the  explosion  of  a  firecracker  under  him. 
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INSUBING  SAFETY:  PASSERS  BY. 
Jagee  v.  Adams. 

(123M:ass.  26.  — 1877.) 

G.  0.  Shattuck  and  J.  L.  Eldridge  for  the  plaintiff. 
A.  A.  Hanney  for  the  defendant. 

Colt,  J.  The  plaintiff  was  struck  by  a  falling  brick,  or  part 
of  a  brick,  while  passing  along  the  sidewalk  in  front  of  a 
building  in  process  of  erection,  upon  the  front  wall  of  which, 
in  an  upper  story,  the  defendant,  who  was  doing  the  mason 
work  of  the  building  under  a  contract,  had  men  at  work  lay- 
ing brick  from  the  inside.  The  plaintiff  contended  that  the 
defendant  was  liable  for  not  preventing  the  approach  of  foot 
passengers  by  suitable  barriers  across  the  walk,  and  also  for 
allowing  his  men  to  work  in  that  place  without  protection  in 
front,  to  prevent  the  falling  of  brick  or  other  material  upon 
the  thoroughfare  below. 

There  was  evidence,  consisting  in  part  of  the  defendant's 
admissions,  from  which  the  jury  might  have  found  that  the 
brick  was  dropped  by  one  of  the  defendant's  men,  or  fell  off 
the  wall  at  the  point  where  they  were  at  work.  And  it  was 
possible  for  them  to  find  that  the  immediate  falling  was  not 
shown  to  have  been  due  to  any  act  which,  considering  the 
nature  of  the  employment,  could  be  called  tlie  negligent  act 
of  the  men  at  work,  or  of  any  one  of  them.  To  meet  this  as- 
pect of  the  case,  the  plaintiff  asked  the  court  to  rule  that,  even 
if  the  brick  fell  by  accident,  the  defendant  might  be  liable  for 
neglect  in  putting  men  to  handle  brick  where  a  passing  trav- 
eller would  be  liable  to  injury  from  it.  The  court  refused 
this,  and,  while  instructing  the  jury  that  the  plaintiff  must  sat- 
isfy them  that  her  injury  was  the  result  of  fault  or  negligence 
of  the  defendant  or  of  some  person  in  his  employ,  also  told 
them  that,  if  the  falling  of  the  brick  was  the  result  of  an  acci- 
dent, and  not  of  any  negligence  of  defendant's  servants,  be  was 
nc  -  liable ;  and  that  the  mere  fact  that  a  piece  of  brick  fell 
from  the  building  that  the  defendant  was  erecting  would  not 
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justify  the  jury  in  presuming  that  he  was  guilty  of  a  lack  of 
reasonable  care. 

But  it  is  a  matter  of  common  knowledge  and  experience, 
that,  when  men  are  breaking  and  handling  bricks  in  the  con- 
struction of  such  a  wall,  some  of  the  material  may  fall,  al- 
though the  workmen,  in  fitting  and  laying  it,  are  in  the  exer- 
cise of  oi'dinary  care.  The  immediate  cause  of  the  fall  in  such 
case  may  indeed  be  accidental,  but  it  is  an  accident  which  the 
builder  of  the  wall,  in  view  of  the  danger  to  life  and  limb,  may 
be  bound  to  contemplate  and  provide  against  by  safeguards  or 
barriers,  so  that  the  traveller  may  not  be  exposed  to  injury  ; 
not  to  do  so  would  be  an  "  omission  to  do  something  which  a 
reasonable  man,  guided  upon  those  considerations  whicii  ordi- 
narily regulate  the  conduct  of  human  affairs,  would  do."  (Alder- 
son,  B.,  in  Blyth  v.  Birmingham  Waterworks,11  Exch.  781,  784.) 

The  jury  found  that  the  plaintiff  had  failed  to  prove  that 
the  brick  which  struck  the  plaintiff  fell  through  the  negligence 
or  carelessness  of  the  defendant  or  his  agents  or  employees, 
and  returned  a  verdict  for  the  defendant.  In  view  of  the 
plaintiff's  request,  which  sufficiently,  though  imperfectly,  called 
the  attention  of  the  court  to  the  distinctions  above  stated,  and 
the  instruction  which  was  actually  given  as  to  the  accidental 
falling  of  the  brick,  with  the  form  of  the  finding  by  the  jury, 
we  think  the  jury  may  have  misunderstood  or  been  misled  by 
the  rulings  of  the  court,  and  the  entry  must  be 

Exceptions  sustained.^ 

1  The  owner  of  property  abutting  on  the  highway  is  liable  for  damages 
caused  by  the  falling  of  a  rotten  limb  from  a  tree  belonging  to  him,  though 
standing  in  the  street,  even  when  he  is  ignorant  that  he  owns  the  tree.  ( Weller 
V.  McCormick,  52  N.  J.  L.  470.)  Whether  the  landlord  is  liable  for  damages 
sustained  by  plaintiff's  falling  into  a  coal  hole  temporarily  unguarded,  de- 
pends upon  whether  he  has  surrendered  the  premises  entirelyio  the  control 
of  tenants.    (^Jennings  v.  Van  Schaick,  108  N.  Y.  530.)    ^-^ 
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INSURING  SAFETY:  LICENSEES. 
Byene  v.  N.  Y.  C.  &  H.  R.  Ry.  Co. 

{104  N.  Y.  362.— 1887.) 

Esek  Cowen  for  appellant. 

R.  A.  Parmenter  for  respondent. 

Eael,  J.  There  was  some  controversy  upon  the  trial  of 
this  action  as  to  whether  or  not  the  place  where  the  plaintiff 
was  injured  was  a  travelled  public  highway,  and  the  trial 
judge  submitted  the  case  to  the  jury  upon  the  assumption  that 
it  was  not.  There  was,  however,  evidence  tending  to  show 
that  there  was  an  alley,  at  the  place  where  the  plaintiff  was 
injured,  which  was  extensively  and  notoriously  used  by  the 
public,  without  any  objection  on  the  part  of  the  defendant, 
or  any  question  as  to  the  right  of  all  persons  so  to  use  it ;  and 
the  judge  charged  the  jury  that  it  was  a  question  for  them 
to  determine  to  what  extent  and  in  what  manner  the  alley  M'as 
used  by  the  public;  that  if  they  came  to  the  conclusion  that 
the  right  of  passage  was  there  exercised  by  the  public,  as 
claimed  by  the  plaintiff,  notoriously  and  constantly,  previous 
to  and  at  the  time  of  the  accident,  then  they  were  required  to 
determine  the  amount  of  care  and  prudence  which  the  defend- 
ant was  required  to  exercise  in  approaching  and  crossing  the 
alley,  and  that  then  the  defendant,  while  not  absolutely  bound 
to  ring  a  bell  or  blow  a  whistle,  yet  was  bound  to  give  some 
notice  and  warning,  reasonable  and  proper  under  the  circum- 
stances, in  approaching  the  crossing;  and  that  it  was  for 
them  to  determine  whether  such  notice  and  warning  was 
given.  The  law,  as  thus  laid  down,  was  fully  warranted  by  the 
case  of  Barry  v.  New  York  Central  cfe  Hudson  River  Rail- 
road Company,  92  IST.  Y.  289.  In  that  case  it  was  held  tiiat 
where  the  public,  for  a  series  of  years,  had  been  in  the  habit 
of  crossing  the  failroad,  the  acquiescence  of  the  defendant  in 
the  public  use  amounted  to  a  license  or  permission  to  all  per- 
sons to  cross  at  that  point,  and  imposed  the  duty  upon  it,  as 


55,6  INSUKING  SAFETY :  LICENSEES.  [bk.  ii. 
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to  all  persons  so  crossing,  to  exercise  reasonable  care  in  the 
movement  of  its  trains  so  as  to  protect  them  from  injury. 
"We  think  that  case,  notwithstanding  the  criticisms  of  the 
learned  counsel  for  the  defendant  in  this  case,  is  in  entire 
harmony  with  the  previous  cases  of  Nicholson  v.  Erie  Itail- 
wouy  Company,  41  N.  Y.  525,  and  Sutton  v.  New  York  Cen- 
tral c&  Hudson  River  Railroad  Company,  66  N.  Y.  243.  In 
the  three  cases,  the  distinction  between  active  negligence 
causing  an  injury,  and  mere  passive  negligence,  was  clearly 
poirlted  but.  In  the  Barry  Case,  the  railroad  company  care- 
lessly backed  its  cars  against  the  plaiatiff's  intestate,  and  thus 
caused  his  death.  In  the  other  two  cases  there  was  no  active 
negligence,  but  simply. an  omission  properly  to  fasten  the  cars 
which,  without  any  human  agency,  moved,  and  thus  ran 
against  the  persons  injured.  The  recent  case  of  Larmore  v. 
Crown  Point  Iron  Company,  101  N.  Y.  391,  was  similar. 
There  it  was  decided  that  a  person  who  went  upon  the  land 
of  another,  without  invitation,  to  secure  employment  from  the 
owner  of  the  land,  was  not  entitled  to  indemnity  from  such 
an  owner  for  an  injury  received  from  a  defective  machine  on 
the  premises,  not  obviously  dangerous,  which  he  passed  during 
the  course  of  his  journey;  and  that  although  it  might  be 
shown  that  the  owner  could  have  ascertained  the  defect  by 
the  exercise  of  reasonable  care,  j'et  that  he  owed  no  legal 
duty  to  a  stranger  so  coming  upon  his  premises  which  required 
him  to  keep  the  machinery  in  repair.  That  was  plainly  a 
case  of  mere  passive  negligence,  an  omission  to  keep  a 
machine  in  repair  which  was  not  obviously  dangerous.  Here 
the  ground  of  the  defendant's  liability  is  that  its  agents, 
engaged  actively  in  its  service,  carelessly  backed  a  car  against 
the  plaintiff  and  thus  injured  her.  If  she  had  been  injured 
from  a  defect  of  the  car  or  engine  not  obviously  dangerous, 
the  case  would  have  been  like  the  Larmore  Case.  If  the  car 
had  moved  upon  her  without  any  human  agency,  simply 
because  it  had  not  been  sufficiently  secured  or  fastened,  then 
it  would  have  been  like  the  cases  of  Nicholson  and  Sutton. 

There  are  points  of  resemblance  and  points  of  difference 
between  the  Barry  Case  and  the  other  cases.  Taking  the 
points  of  resemblance,  a  plausible  argument  may  be  made  to 
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show  that  the  cases  conflict.  But  taking  the  points  of  differ- 
ence, then,  while  the  distinction  between  the  Barry  Case  and 
the  other  case  is  not  so  plain  as  a  travelled  highway,  it  is  suf- 
ficient to  require  the  application  of  different  principles  and  the 
reaching  of  a  different  result. 

The  facts  of  this  case,  so  far  as  they  relate  to  the  accident, 
are  substantially  the  same  as  those  proved  upon  the  trial  which 
was  under  review  in  83  N.  Y.  620,  when  this  case  first  came 
to  this  court.  Then  we  held  that  there  was  evidence  sufficient 
for  the  consideration  of  the  jury,  both  in  reference  to  the  plain- 
tiff's contributory  negligence  and  the  negligence  on  the  part 
of  the  defendant,  and  we  see  no  reason  to  reconsider  the  con- 
clusion in  reference  to  those  matters  then  reached.  It  is  quite 
true  that  the  evidence  to  establish  freedom  from  negligence 
on  the  part  of  the  plaintiff,  and  negligence  on  the  part  of  the 
defendant,  is  very  weak  and  liable  to  much  criticism,  and  yet 
we  are  constrained  to  think,  as  we  did  before,  that  it  was 
proper  for  submission  to  the  jury. 

There  was  evidence  tending  to  show  that  no  bell  was  rung 
or  whistle  blown  upon  the  engine  attached  to  the  train  in  ap- 
proaching this  crossing,  and  the  court  charged  the  jury  that 
the  defendant  was  not  absolutely  bound  to  ring  a  bell  or  to 
blow  a  whistle,  but  that  it  was  bound  to  give  such  notice  or 
warning  of  the  approaching  train  as  was  reasonable  and  proper 
under  the  circumstances ;  that  it  was  bound  to  give  by  bell, 
whistle  or  otherwise  such  reasonable  notice  as  the  jury  should 
find  the  circumstances  required.  The  charge  as  thus  made 
was  excepted  to  on  the  part  of  the  defendant,  and  its  counsel 
requested  the  court  to  charge  that  if  the  bell  was  rung,  as 
testified  to  by  defendant's  witnesses,  that  was  a  sufficient 
warning  of  the  approach  of  the  train,  and  that  the  defendant 
was  not  bound  to  give  any  other  notice  or  warning.  The 
judge  refused  so  to  charge,  and  the  defendant's  counsel  ex- 
cepted. In  these  rulings  there  was  no  error.  The  defend- 
ant was  backing  its  train  toward  this  crossing,  which  was  ex- 
tensively and  notoriously  used  by  the  public,  and  it  was  bound 
to  use  reasonable  and  ordinary  care  so  as  not  to  endanger  those 
who  might  be  lawfully  upon  its  track  at  that  crossing.  And 
what  care  and  precautions,  if  any,  besides  ringing  the  bell,  it 
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should  have  taken  upon  a  train  thus  backing,  were  properly  left 
for  the  jury  to  determine ;  and  so  it  was  held  in  the  Barry 
Case.  There,  as  here,  there  was  a  dispute  as  to  whether  the  bell 
was  rung  or  the  whistle  blown  as  a  warning  for  the  approach 
of  the  train.  There  the  court  charged  the  jury  that  in  run- 
ning its  cars  the  defendant  was  obliged  to  give  such  notice  and 
warning  as  in  their  judgment  would  be  required  as  reasonable 
and  proper  and  calculated  fairly  to  protect  the  lives  of  per- 
sons using  the  crossing  ;  that  they  were  to  determine  whether 
in  backing  the  train  it  observed  that  care  and  caution  which 
was  called  for  under  the  circumstances  ;  and  that  it  had  a 
right  to  back  the  train,  but,  under  the  circumstances  of  the 
case,  the  question  was  whether  it  had  the  right  to  back  it  with- 
out giving  warning  in  some  way  to  the  intestate.  The  de- 
fendant's counsel  then  requested  the  judge  to  charge  the  jury 
that  if  the  bell  was  rung,  the  defendant  was  not  bound  to 
give  any  other  warning,  and  in  reply  to  the  request  the  -judge 
said  that  he  left  it  for  the  jury  to  determine  whether,  under 
the  circumstances,  the  ringing  of  the  bell  would  have  been 
such  a  warning  as  was  requisite.  This  court  held  that  there 
was  no  error  in  the  charge  as  made  or  the  refusal  to  charge. 
Judge  Andrews,  in  his  opinion,  said  :  "We  think  it  cannot  be 
held  as  matter  of  law,  under  the  circumstances  of  this  case, 
that  the  ringing  of  the  bell  fulfilled  the  whole  duty  resting 
upon  the  defendant." 

We  find  no  error  in  the  record,  and  the  judgment  should  be 
affirmed  with  costs. 

Judgment  affirmed. 

All  concur. 
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Daniels  v.  New  Yoek  Kt. 

(164  Mass.  349.  — 1891.) 

Lathkop,  J.  The  plaintiff  does  not  contend  that  he  had  any- 
express  invitation  from  the  defendant  to  enter  upon  its  premises, 
but  that  he  was  enticed  or  allured  by  the  attractiveness  of  the 
turn-table ;  and  the  proposition  of  law  upon  which  he  rehes  is 
that,  if  a  railroad  company  leaves  a  turn-table  unlocked  or 
unguarded  upon  its  OAvn  premises,  near  a  public  highway,  or  in 
an  open  or  exposed  position  near  the  accustomed  or  probable 
place  of  resort  of  children,  it  is  for  the  jury  to  determine,  even 
in  the  absence  of  other  evidence  as  to  the  attractive  nature  of 
the  turn-table,  whether  it  is,  m  and  of  itself,  calculated  to  attract 
children,  and  whether  a  child  injured  upon  it  was  in  fact  attracted 
or  allured  by  it ;  that,  if  so  allured  or  attracted,  the  child  comes 
upon  the  premises  of  the  railroad  company  through  its  impUed 
invitation  or  inducement,  and  is  not  a  bare  hcensee  or  trespasser ; 
and  that  the  company  owes  to  such  child  the  .duty  to  refrain 
from  ordinary  negUgence  with  respect  to  the  condition  and 
management  of  its  turn-table.  The  turn-table  is  stated  in  the 
exceptions  to  have  been  five  or  six  hundred  feet  from  a  highway 
crossing  the  railroad,  and  six  hundred  feet  from  another  highway 
crossing.  Shortly  before  the  accident  the  plaintiff  and  some 
other  boys  were  at  a  station  on  the  railroad,  which  appears  by  a 
plan  used  at  the  trial  to  have  been  about  1,000  feet  from  the  turn- 
table ;  that  they  then  asked  some  trainmen  who  were  switching 
cars  on  the  tracks  adjacent  to  the  turn-table  to  let  them  ride  on 
the  cars,  and,  on  being  refused,  went  to  the  turn-table.  The  only 
thing  stated  in  the  exceptions  to  show  that  the  turn-table  was 
attractive  is  that  it  had  large  upright  standards  or  guys,  12  to 
15  feet  in  height,  which  could  be  seen  from  a  considerable  dis- 
tance. 

The  cases  upon  which  the  plaintiff  relies  may  be  divided  into 
two  classes.  Those  of  the  first  class  rest  upon  the  proposition 
that,  if  a  turn-table  is  of  a  dangerous  nature  and  character,  when 
unlocked  or  unguarded,  in  a  place  much  resorted  to  by  the  pub- 
lic, and  where  children  are  wont  to  go  and  play,  it  is  the  duty 
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of  the  railroad  company  lowning  the  turn-table  to  keep  the  same 
securely  locked  or  fastened,  so  as  to  prevent  it  from  being  turned 
or  played  with  by  children,  or  to  keep  the  same  guarded.  [Stout 
V.  BaAVroaA  Co.,  2  Dill.  294 ;  Railroad  Go.  v.  Stout,  IT  WaU. 
657.)  The  decision  of  the  Supreme  Court  of  the  United  States 
was  apparently  approved  of  in  RaMroad  Co.  v.  Bailey,  11  Ilfeb. 
332,  and  followed  in  Railway  Co.  v.  Simpson,  60  Tex.  103 ; 
Railway  Co.  v.  Styron,  QQ  Tex.  421 ;  RaAlway  Co.  v.  Mo  Whirter, 
77  Tex.  356.  (See,  also,  Bridger  v.  Railroad  Co.,  25  S.  C.  24 ; 
Ferguson  Y.  Railway  Co.,  75  G-a.  637,  77  Ga.  102.) 

The  second  class  of  cases  proceeds  upon  the  doctrine  of  con- 
structive invitation;  that  is,  that,  if  a  person  is  allured  or 
tempted  by  some  act  of  a  railroad  company  to  enter  upon  its 
land,  he  is  not  a  trespasser;  and  it  is  held  that  leaving  a 
turn-table  unguarded  is  such  an  act.  {R^effe  v.  Railway  Co., 
21  Minn.  207;  O'Malley  v.  Railway. Co.,  43  Minn.  289;  Rail- 
way Co.  V.  Fitzsimmons,  22  Kan.  686 ;  Nagel  v.  Railway  Co., 
75  Mo.  653.)  The  decision  of  the  Supreme  Court  of  the  United 
States  in  Railroad  Co.  v.  Stout  rests  upon  the  proposition 
stated  by  Mr.  Justice  Hunt,  "that,  while  a  railway  company 
is  not  bound  to  the  same  degree  of  care  in  regard  to  mere 
strangers  who  are  unlawfully  upon  its  premises  that  it  owes 
to  passengers  conA'^eyed  by  it,  it  is  not  exempt  from  responsi- 
bility to  such  strangers  for  injuries  arising  from  its  negligence 
or  from  its  tortious  acts."  The  cases  cited  in  support  of  this 
proposition  are  Lynch  v.  Nurdin,  1  Q.  B.  29 ;  Birge  v.  Gardi- 
ner, 19  Conn.  507 ;  Daley  v.  Railroad  Co.,  26  Conn.  591,  and 
Bird  V.  Holbroolc,  4  Biug.  628.  With  the  exception  of  Daley 
V.  Railroad  Co.,  all  of  these  cases  come  withhi  other  rules,  or 
within  well-defined  exceptions  to  the  general  rule  that  a  land- 
o\^^ler  owes  no  duty  to  a  trespasser,  except  he  must  not  wan- 
tonly or  intentionally  injure  him  or  expose  him  to  injury. 
Lynch  v.  Nurdin,  uhi  supra,  rests  upon  the  doctriae  that,  if  a 
person  unlawfully  places  an  obstruction  in  a  way,  he  is  liable 
to  a  child  who  is  injured  thereby,  although  the  child  wrongfully 
meddles  with  the  obstruction.  The  contrary,  however,  was 
held  in  Iliighes  v.  Macfie,  2  H.  &  C.  744,  and  in  Mangan  v. 
Atterton,  L.  R.  1  Ex.  239.  In  Lane  v.  Atlantic  Worhs,  111 
Mass.  136,  the  plaintiff  was  found  to  be  without  fault,  and  not 
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a  trespasser.  See,  also,  Clark  v.  Chamhers,  3  Q.  B.  Div.  327 ; 
Powell  V.  Deveney,  3  Cush.  300.  Birge  v.  Gardiner,  ubi  stupra, 
rests  upon  the  doctrine  that  an  owner  of  land  has  no  right  to 
use  his  land  near  a  highway  in  such  a  manner  as  to  make  it  a 
public  nuisance.  To  the  same  effect  is  Hydraulio  Works  Co.  v. 
Orr,  83  Pa.  St.  332.  Bird  v.  HoWrooh,  ubi  supra,  decides  that 
a  land-owner  cannot  lawfully,  without  giving  notice,  set  traps 
upon  his  own  land  for  the  purpose  of  injuring  trespassers ;  and 
that,  i£  a  person  is  injured  by  such  a  trap,  he  may  recover.  And 
in  Connecticut  the  rule  is  held  to  be  the  same,  though  no  notice 
is  given.  {Johnson  v.  Patterson,  14  Conn.  1.)  This,  as  pointed 
out  by  Morton,  J.,  in  Marble  v.  Ross,  124  Mass.  44,  49,  proceeds 
upon  the  ground  that  the  owner  of  land  cannot  wantonly  injure 
a  trespasser.  The  case  of  a  trespasser  injured  by  a  vicious  ani- 
mal stands  upon  the  same  footing.  Marble  v.  Boss,  124  Mass. 
44.  The  owner  of  land  adjoining  a  public  street  is  undoubtedly 
liable  for  an  excavation  made  by  him  therein,  if  the  land,  with 
his  consent,  has  for  a  long  time  been  used  by  the  public  as  a 
street.  {La/rue  v.  Hotel  Co.,  116  Mass.  67 ;  Bech  v.  Carter,  68 
IS".  Y.  283.)  The  case  of  Daley  v.  RaAlroad  Co.,  ubi  supra,  so 
far  as  it  tends  to  support  the  result  reached  in  Railroad  Co.  v. 
Stout,  ubi  supra,  must  be  considered  as  overruled  by  Nolam,  y.. 
Radlroad  Co.,  53  Conn.  461. 

The  Court  of  Appeals  of  New  York  has  stated,  in  a  weU- 
considered  case,  that  it  does  not  uphold  the  decision  in  Rail- 
road Co.  V.  /Stout,  ubi  supra,  and,  although  it  seeks  to  distin- 
guish that  case  from  the  one  before  it,  the  difference  between 
the  two  cases  is  not  very  apparent.  {McAlpm  v.  Powell,  70  N. 
Y.  126.)  In  this  case  the  plaintiff's  intestate,  a  boy  in  his  tenth 
year,  stepped  out  of  a  window  of  the  house  in  which  he  lived 
upon  the  platform  of  a  fire-escape,  and  fell  through  a  trap-door 
therein,  which  was  insecurely  fastened.  The  defendant  was 
the  landlord  of  the  house,  and  it  was  his  duty  to  keep  the  fire- 
escape  in  order.  It  was  held  that  he  owed  no  duty  to  one  who 
was  using  the  fire-escape  for  his  own  pleasure,  and  that  the 
defendant  was  not  liable.  In  Frost  v.  Railroad  Co.^  64  N.  H. 
220,  the  plaintiff,  a  boy  seven  years  of  age,  was  injuredi  while 
playing  upon  a  turn-table  of  the  defendant's  railroad.  The 
ground  upon  which  he  sought  to  recover  was  that  he  was 
36 
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,/ittracted  to  the  turn-table  by  the  noise  of  boys  playing  upon  it. 
/The  turn-table  was  on  the  defendant's  land  about  60  feet  from 
i  a  public  street,  in  a  cut  with  high,  steep  embankments  on  each 
I  side,  and  was  insecurely  fastened.    It  was  held  that  the  plain- 
i  tiff  was  but  a  trespasser ;  and  that,  under  the  circumstances, 
•  the  defendant  owed  him  no  duty.     The  court  expressly  refused 
!  to  follow  the  case  of  Railroad  Go.  v.  Stout,  ubi  sv/pra.     On  the 
\,  question  whether  the  defendant  was  liable  on  the  ground  of  an 
/implied  invitation,  Clark,  J.,  in  delivering  the  opinion  of  the 
I  court,   said :   "  one  having  in  his  possession  agricultural  or 
mechanical  tools  is  not  responsible  for  injuries  caused  to  tres- 
}  passers  by  careless  handUng^Nnor  is  the  owner  of  a  iruit-tree 
BouHS  to  cut  it  down  or  incite  it,  or  exercise  care  in  securing 
the  staple  and  lock  with  which  his  ladder  is  fastened,  for  the 
protection  of  trespassing  boys,  who  may  be  attracted  by  the 
fruit.     ISTeither  is  the  owner  or  occupant  of  premises  upon  which 
there  is  a  natural  or  artificial  pond,  or  a  blueberry  pasture, 
legally  required  to  exercise  care  in  securing  his  gates  and  bars 
to  guard  against  accidents  to  straying  and  trespassing  children. 
■  The  owner  is  under  no  duty  to  a  mere  trespasser  to  keep  his 
premises  safe,  and  the  fact  that  the  trespasser  is  an  infant  can- 
not have  the  effect  to  raise  a  duty  where  none  otherwise  exists." 
Subject  to  the  exceptions  we  have  before  stated,  and  to  some 
others  which  it  is  not  necessary  more  particularly  to  refer  to, 
an  owner  of  land  may  use  his  land  in  such  manner  as  he  sees 
fit ;  and  if  a  trespasser  or  mere  licensee  is  injured  he  cannot 
complain  that,  if  the  owner  had  used  it  in  a  more  careful  man- 
ner, no  injury  would  have  resulted.     {Hounsell  v.  Smyth,  T  C. 
B.  (E.  S.)  731,  and  cases  cited ;  Clarh  v.  Manchester,  62  N".  H. 
577 ;  KUx  v.  Nioman,  68  Wis.  271 ;  Gramlich  v.    Wiirst,  86 
Pa.  St.  74 ;  Oauley  v.  Railway  Co.,  95  Pa.  St.  398 ;  Gillespie  v. 
MoGowan,  100  Pa.  St.  144;  Ilargreames  v.  Deacon,  25  Mich.  1. 
See  also  Sweeny  v.  Railroad  Co.,  10  Alien,  368;  Metcalfe  v. 
Steamship  Co.,  147  Mass.  &Q,  and  cases  cited ;  Barstow  v.  Ra'dr- 
road  Co.,  143  Mass.  535.)    In  Johnson  v.  Railroad  Co.,  125 
Mass.  75,  the  plaintiff  bought  a  ticket  of  the  defendant  corpora- 
tion which  entitled  her  to  be  carried  from  Boston  to  Lawrence. 
:She  went  as  far  as  Somerville,  a  way  station,  and  there  left  the 
cars,  and  went  to  a  house  near  by,  intending  to  take  a  later 


CH.  XII.]  DANIELS  0.  NEW  YORK  RY.  563 

train  for  Lawrence.  After  remaining  at  the  house  for  a  whUe, 
she  returned  to  the  station,  and,  while  crossing  the  tracks  to 
the  station  of  another  raih-oad  corporation  to  meet  her  son,  was 
injured.  The  space  between  the  two  stations  was  partly- 
planked  and  partly  filled  in  with  earth  so  as  to  form  a  conven- 
ient passage-way ;  and  evidence  was  offered  that  a  large  num- 
ber of  passengers  were  in  the  habit  of  using  this  space  as  the 
plaintiff  was  using  it,  and  that  no  notice  or  warning  to  the  con- 
trary had  been  posted.  It  was  held  that  the  evidence  failed 
to  show  that  the  defendant  held  out  any  inducement  to  the 
plaintifif  to  enter  its  premises ;  that  the  use  of  the  premises  as 
a  passage-way  by  strangers  was  a  matter  in  w^hich  the  defend- 
ant was  absolutely  passive,  and  from  which  nothing  was  to  be 
inferred  in  favor  of  or  in  aid  of  the  plaintiff ;  and  that  the 
plaintiff  was  a  mere  intruder,  and*could  not  recover.  (See, 
also,  Wright  v.  Railroad  Co.,  129  Mass.  440.)  In  Morrissey 
V.  Rail/roaA  Go.,  126  Mass.  377,  a  child,  four  years  of  age, 
was  run  over  by  the  cars  of  a  railroad  corporation  while  using 
the  track  as  a  play-ground.  There  was  a  foot-path  across  the 
track  which  was  used  by  persons,  but  in  which  the  plaintifif 
had  no  rights,  and  by  which  he  got  upon  the  track.  Evidence 
was  offered  that  the  defendant  had  been  notified  that  the 
place  was  dangerous  for  children,  and  had  been  requested  to 
place  a  fence  across  the  track.  The  court  held  that  the  plain- 
tifif was  a  mere  trespasser  upon  the  track ;  that  no  inducement 
or  implied  invitation  had  been  held  out  to  him ;  and  that  he 
could  not  recover.  There  was  some  evidence  in  this  case  that 
the  engineer  acted  maliciously,  or  with  gross  and  AvOlf  ul  care- 
lessness; and  this  question  was  submitted  to  the  jury,  who 
found  for  the  defendant. 

In  Wright  v.  Railroad  Co..,  142  Mass.  296,  there  was  a  well- 
defined  path  leading  to  a  railroad  track,  and  an  opening  in  a 
ridge  near  the  track,  and  a  passage-way  for  the  path  through 
the  ridge.  There  was  no  fence  or  obstruction  to  prevent  persons 
from  going  on  the  track  from  the  path,  and  when  freight  cars 
stood  on  the  track  an  opening  opposite  the  path  was  sometimes 
left.  This  path  had  been  used  by  persons  to  cross  the  track, 
and  no  objection  had  been  made  by  the  defendant's  servants  to 
persons  crossing  there,  except  when  cars  were  approaching.    The 


564  INSURING-  SAFETY :  TRESPASSERS.  [bk.  ii. 

plaintiff,  a  boy  between  six  and  seven  years  of  age,  was  in- 
jured while  going  to  school,  and  crossing  the  track  by  the  path. 
It  was  held  that  these  facts  would  not  warrant  the  jury  in 
finding  that  the  defendant  had  held  out  an  inducement  or  invi- 
tation to  the  plaintiff  to  use  the  path  to  cross  the  track.  The 
case  of  McEaohern  v.  Rail/road  Co.,  150  Mass.  515,  came  up  on 
demurrer  to  the  declaration,  which  alleged,  in  substance,  that 
the  defendant,  a  railroad  corporation,  left  a  car  standing  on  one 
of  several  side  tracks  adjoining  a  public  street ;  that  the  defend- 
ant knew  that  one  of  the  doors  of  the  car  was  insecurely  fas- 
tened, and  was  liable,  upon  receiving  a  slight  touch,  to  fall  to 
the  ground ;  that  the  defendant  Avell  knew  that  said  car  "  then 
was,  and  would  be,  an  enticing,  attractive,  and  inviting  object 
to  children,  and  well  knowing  that  children  then  were,  and 
long  prior  thereto  had  •been,  accustomed  to  play  in,  upon, 
around,  and  about  such  cars  as  might  happen  from  time  to 
tune  to  be  placed  upon  any  of  said  side  tracks ; "  that  the  plain- 
tiff, being  then  upwards  of  11  years  of  age,  was  travelling  upon 
the  street  in  the  vicinity  of  the- side  track  upon  which  the  car 
was  standing,  "  and  saw  said  car  with  its  open  door,  and  was 
thereby  enticed  and  invited  to  look  into  said  car,  and  there- 
upon did  imdertake  to  look  into  said  car,  exercising  therein  as 
much  care  as  could  reasonably  be  expected  of  a  child  of  his 
years  and  capacity ;  and  that  in  attempting  to  look  into  said 
car  he  carefully  touched  said  door,  and  immediately  said  door 
fell  upon  him,"  and  injured  him.  The  demurrer  was  sustained, 
on  the  ground  that  the  plaintiff  was  a  trespasser,  committing . 
an  unlawful  act  in  meddling  with  the  defendant's  car ;  that  he 
was  not  invited  or  enticed  there  by  the  defendant ;  and  that 
the  defendant  owed  him  no  duty  to  have  the  car  safe  for  him 
to  visit.  In  McOa/rty  v.  Railroad  Co.,  154  Mass.  lY,  a  child 
about  five  years  old  strayed  from  the  yard  of  the  house  in" 
which  it  hved  onto  a  street,  and  thence  into  the  freight  yard  of 
a  railroad  corporation,  where  it  Avas  injured.  The  freight  yard 
was  parallel  with  the  street,  and  there  was  no  fence  between. 
It  was  held,  in  the  absence  of  evidence  that  a  fence  was 
required  by  Pub.  St.  c.  112,  §  115,  that  it  did  not  appear  that 
there  was  any  evidence  of  a  breach  of  any  duty  which  the 
defendant  owed  the  plaintiff.     The  cases  which  we  have  last 
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cited  are  conclusive  of  tlie  one  at  bar,  whatever  may  be  tbe 
rule  elsewhere.  The  plaintiff  was  a  mere  trespasser  upon  the 
land  of  the  defendant.  "We  find  no  evidence  of  any  invitation 
by  the  defendant  or  iuduoement  held  out  to  him  to  go  there,  and 
no  evidence  of  a  breach  of  any  duty  which  it  owed  him.  The 
Superior  Court  rightly  directed  a  verdict  for  the  defendant. 

Exceptions  overruled?- 


Christian  v.  III.  Cent.  Kt. 

(71  Miss.  237.  — 1894.) 

Cooper,  J.  "We  will  not  review  particularly  the  16  instruc- 
tions asked  and  received  by  the  defendant.     Some  of  them  may 

1  In  Union  Pac.  Ry.  v.  McDonald,  152  U.  S.  262,  Lynch  v.  Nurdin  and 
Railroad  Co.  v.  Stout  were  approved  and  followed.  The  railroad  company 
operated  a  coal  mine  near  its  depot  in  a  village,  and  deposited,  alongside 
the  usual  approach  to  the  mine  in  a  long  trench,  coal  slack  which  was  piled 
up  to  a  level  with  the  path,  and  which  took  fire  by  spontaneous  combus- 
tion and  burned  continuously  below  the  surface — a  coating  of  ashes  con- 
cealing the  fire.  Plaintiff  below,  a  child  of  12  years,  was  attracted  to  the 
opening  of  the  mine  by  the  sight  of  a  pair  of  mules  descending  the  shaft, 
and  being  frightened  by  miners  who  yelled  "Lets  grease  him,"  started  to 
run  along  the  path  but  slipped  and  fell  into  the  burning  slack.  Plaintiff 
obtained  judgment  for  $7,500  and  the  railroad  company  appealed ;  but  the 
judgment  was  affirmed.  The  court  said,  "We  adhere  to  the  principle  of 
Railroad  Co.  v.  Stout..  Applied  to  the  case  now  before  us,  they  require  us 
to  hold  that  the  defendant  was  guilty  of  negligence  in  leaving  unguarded 
the  slack  pile,  made  by  it  in  the  vicinity  of  its  depot  building.  It  could 
have  forbidden  all  persons  from  coming  to  its  coal  mine  for  purposes  merely 
of  curiosity  and  pleasure.  But  it  did  not  do  so.  On  the  contrary,  it  per- 
mitted all,  without  regard  to  age,  to  visit  its  mine  and  witness  its  opera- 
tion. It  knew  that  the  usual  approach  to  the  mine  was  by  a  narrow  path 
skirting  its  slack  pit,  close  to  its  depot  building,  at  which  the  people  of  the 
village,  old  and  young,  would  often  assemble.  It  knew  the  children  were 
in  the  habit  of  frequenting  that  locality,  and  playing  around  the  shaft 
house  in  the  immediate  vicinity  of  the  slack  pit.  The  slightest  regard  for 
the  safety  of  these  children  would  have  suggested  that  they  were  in  dan- 
ger from  being  so  near  a  pit,  beneath  the  surface  of  which  was  concealed 
(except  when  snow,  wind,  or  rain  prevailed)  a  mass  of  burning  coals,  into 
which  a  child  might  accidentally  fall  and  be  burned  to  death.    Under  all 
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be  correct,  but  throughout  them  as  a  whole  runs  the  wholly 
erroneous  proposition  that  the  mere  neghgent  injury  of  a  tres- 
passer by  the  servants  of  a  railway  company  is  not  ground  of 
action  by  the  trespasser.  Under  the  sixth  instruction  the  jury 
was,  in  effect,  told  that  the  plaintiff  could  not  recover  unless 
the  engineer  intentionally  or  purposely  ran  him  down.  If  that 
were  true,  the  plaintiff,  being  a  trespasser,  must  show  such  injury 
that,  if  it  had  resulted  in  his  death,  the  servant  of  the  company 
inflicting  the  injury  would  be  guilty  of  murder.  By  the  seventh 
instruction  the  jury  was  told  that  the  plaintiff  could  not  recover 
unless  the  conduct  of  the  defendant's  servant  "  was  regardless 
of  consequences,  and  without  effort  to  prevent  injury."  The 
true  rule  is  that  the  servants  of  the  company  are  not  bound  to 
keep  a  lookout  for  trespassers,  but,  if  they  see  one,  and  appre- 
ciate his  danger,  and  that  he  cannot,  by  the  exercise  of  reason- 
able effort,  extricate  himself,  then  they  in  turn  must  exercise 
reasonable  care  to  prevent  injury  to  him,  and'^at  is  such  rea- 
sonable care  is  a  question  of  fact  determinable  fj  the  circum- 
stances. {Jamison  v.  Hailroad  Co.,  63  Miss.  33 ;  Hailroad  Co.  v. 
WilUams,  69  Miss.  631 ;  Railroad  Co.  v.  Waily,  69  Miss.  145  ; 
RaAlroad  Co.  v.  Cooper,  68  Miss.  368.) 

Judgment  reversed. 

the  circumstances,  the  railroad  company  ought  not  to  be  heard  to  say  that 
the  plaintiff,  a  mere  lad,  moved  by  curiosity  to  see  the  mine,  in  the  vicinity 
of  the  slack  pit,  vyas  a  trespasser,  to  vrhom  it  owed  no  duty,  or  for  whose 
protection  it  was  under  no  obligation  to  make  provision."  Cf.  Chenery  v, 
Fitchburg  By.,  160  Mass.  211. 
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CHAPTEE  XIII. 

SPECIAL  RELATIONS   OF  CONTRACT  AND   TORT. 
SECTION  2.    DOUBLE  RIGHT  OF  ACTION. 


Shaw  v.  Coffin. 

(58Me.  254.  — 1870.) 

D.  D.  Stewart  for  the  plaintiff. 
William  Folsom  for  the  defendant. 

Appleton,  Ch.  J.  The  defendant,  while  a  minor,  having 
stolen  money  and  other  property  of  the  intestate,  which  he 
converted  into  money,  settled  with  him  for  the  sums  thus  tor- 
tiously  obtained,  by  giving  his  promissory  note  therefor. 

This  action  is  for  the  moneys  stolen,  and  for  the  note  given 
on  settlement  of  the  same. 

The  note  given  by  the  defendant,  when  a  minor,  has  not 
been  ratified.  The  note  of  an  infant,  given  on  the  adjustment 
of  an  account  against  him,  is  voidable.  It  is  equally  voidable, 
though  given  on  a  settlement  for  damages  arising  from  his 
torts.  The  defendant,  having  avoided  his  note  by  the  plea  of 
infancy,  the  plaintiff  is  remitted  to  his  original  cause  of  action, 
as  existing  before  the  settlement  by  the  defendant. 

It  is  well  settled  that  an  infant  is  liable  in  the  appropriate 
form  of  action  for  his  torts.  He  would,  therefore,  be  held  in 
an  action  of  trover  for  money  stolen. 

Is  an  infant  liable  on  assumpsit  for  money  stolen,  or  for  the 
proceeds  of  stolen  property  when  converted  into  money  ?  The 
thief  of  full  age  is  so  liable.  The  owner  of  property  stolen, 
and  converted  into  money  by  the  thief,  may  obtain  assumpsit 
against  him  for  money  had  and  received.     {Howe  v.   Clancey, 
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53  Maine,  130 ;  B.  da  W.  B.  R.  Co.  v.  Dana,  1  Gray,  83.) 
The  reasons  upon  which  these  decisions  rest  apply  equally  to 
the  minor  as  to  the  adult.  If  the  minor  is  liable  for  his  torts, 
it  is  immaterial  to  him  in  what  form  of  action  .recompense  is 
sought.  If  for  the  purposes  of  justice  the  tort  may  be  waived 
in  the  case  of  the  adult,  and  assumpsit  maintained,  it  can,  to 
accomplish  the  same  great  purpose,  be  equally  well  waived  as 
to  the  minor.  It  would  be  a  reproach  to  the  law,  if  a  minor, 
when  arrived  to  years  of  manhood,  were  to  be  allowed  to 
escape  from  the  payment  of  what  is  due,  by  the  plea  that  he 
had  stolen  the  money  demanded  of  him  when  under  age.  In 
WaUcer  v.  Davis,  1  Gray,  506,  Thomas,  J.,  says  :  "  The  defend- 
ant obtained  the  possession  of  her  (the  cow)  by  fraud,  a  fraud 
to  which  infancy  would  constitute  no  defence.  Supposing  no 
contract  to  have  been  made,  the  plaintiff  then  had  the  election 
to  bring  his  action  for  the  tort,  or,  as  the  cow  had  been  sold 
before  the  note  became  due,  to  waive  the  tort  and  bring 
assumpsit."  In  Toione  v.  Willey,  23  Yt.  359,  referring  to  the 
liability  of  infants  for  torts,  Eedfield,  J.,  in  delivering  the 
opinion  of  the  court,  says :  "  In  all  the  cases,  then,  upon  this 
subject,  it  will  be  found  that  the  courts  profess  to  hold  infants 
liable  for  positive,  substantial  torts,  but  not  for  violations  of 
contracts  merely,  although  by  construction  the  party  claiming 
redress  may  be  allowed,  by  the  general  rules  of  pleading,  to 
declare  in  tort  or  contract  at  his  election."  The  precise  ques- 
tion hei-e  presented  arose  in  Elwell  v.  Martin,  32  Vt.  217,  and 
the  court  there  held  that  the  defendant  was  liable  in  assumpsit 
for  money  tortiously  taken  by  him  during  his  infancy. 

The  plaintiff  proves  a  demand  on  30th  December,  1847,  from 
which  the  defendant  is  liable  to  pay  interest. 
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FowLEE  V.  "Watee-Woeks  Co. 

(83Qa.  219.— 1889.) 

Bleckly,  Ch.  J.  Fowler  brought  action  against  the  Athens 
City  Water-Works  Company,  making  the  folloAving  allegations 
in  his  petition :  In  August,  1882,  the  mayor  and  council  of  the 
city  of  Athens  contracted  with  one  Robinson  .  .  .  that  he 
would  furnish  at  aU  times  for  a  consideration  mentioned  in 
the  contract,  all  the  water  necessary  for  fire  purposes ;  estab- 
lish fire  hydrants  to  the  number  of  55,  and  guarantee  at  all 
times  a  suflBtcient  pressure  to  throw  from  any  of  these  hydrants, 
through  a  one-inch  nozzle  and  50  feet  of  2^inch  hose,  5  streams 
of  water  to  the  height  of  65  feet ;  that  Eobinson,  for  a  valuable 
consideration  in  1882,  transferred  this  contract  to  the  defendant ; 
that  the  defendant  is  paid  by  a  tax  levied  on  the  property  of 
the  citizens  of  Athens ;  that  the  petitioner,  since  1882,  has  been 
a  resident  and  a  taxpayer  of  Athens,  for  many  years  owning  a 
certain  house  and  lot ;  that  the  defendant  ran  its  mains  along 
the  street  by  his  house  and  estabhshed  near  his  house  two  fire 
hydrants ;  that  in  July,  1887,  some  of  the  outhouses  on  the  lot 
caught  fire  without  his  fault ;  the  fire  extended  to  the  main 
i  dwelling  and  all  were  consumed ;  that  the  alarm  of  fire  was 
promptly  responded  to  and  the  fire  companies  were  on  hand 
at  a  time  when  it  could  have  been  easily  controlled,  but  there 
Avas  so  little  pressure  that  the  water  would  not  go  10  feet 
beyond  the  nozzle,  and  was  of  no  use  in  putting  out  the  fire ; 
that  if  proper  pressure  had  been  put  on  the  fire  could  easily 
have  been  extinguishdft  and  the  property  saved.  Damages 
Avere  laid  at  $1,500.  At  the  trial  a  contract  corresponding 
with  that  described  in  the  declaration  was  put  in  evidence. 
By  it  the  city  agreed  to  pay  to  Robinson,  his  successor  or 
assigns,  for  30  years  from  the  completion  of  the  water-Works, 
as  a  rental  for  the  use  of  the  hydrants  and  for  the  supply  of 
water  for  the  purposes  mentioned  in  the  agreement,  the  sum 
of  $3,000  annually.  It  Avas  proA^ed  that  the  defendant  had 
succeeded  to  the  position  of  Robinson  in  the  contract,  and  had 
receiA'^ed  from  the  city  rents  accordingly,  undertaking  to  carry 
out  the -terms  of  the  contract.    The  occurrence  of  the  fire,  the 
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consumption  of  the  plaintiff's  buildings,  his  loss  and  the  fail- 
ure of  the  company  to  have  a  water  supply  on  the  occasion 
equal  to  that  provided  for  by  the  contract,  or  any  supply  ade- 
quate to  the  exigencies  of  the  fire,  also  appeared  in  evidence. 
The  court  on  motion  of  the  defendant  ordered  a  nonsuit.  This 
is  the  error  complained  of .  .  .  . 

,  In  Rdbmson  v.  Chamierlawi,  34  N.  Y.  389,  the  duties  of  the 
contractor  did  not  rest  on  contract  alone,  but  Avere  prescribed 
by  statute.  The  court  analogized  his  position  to  that  of  a  pub- 
lic officer,  in  respect  both  to  his  duties  and  his  powers.  Stress 
was  also  laid  upon  his  undertaking  to  repair  a  public  thorough- 
fare (the  canal),  and  that  this  was  a  public  function  formerly 
devolving  on  public  officers.  In  Couoh  v.  Steel,  3  E.  &  B.  402, 
the  duty  neglected  was  also  imposed  by  statute.  Such  like- 
wise was  the  duty  in  Atkinson  v.  Newcastle  Co.,  L.  E.  6  Ex. 
404,  which  case  was  reversed  on  appeal  (L.  R.  2  Ex.  Div.  441), 
the  appellate  court  holding  that  under  a  proper  construction  of 
the  particular  statute  involved  the  action  would  not  lie.  The 
court,  composed  of  Lord  Cairns,  L.  C,  Cockburn,  C.  J.,  •  and 
Brett,  L.  J.,  intimated  doubts  as  to  the  correctness  of  Couch  v. 
Steel.  In  Met.  Com.  Casting  Co.  v.  Ey.  Co.,  109  Mass.  277,4hel 
act  complained  of  was  a  plaia  tort  of  the  indirect  kind,  and  no  I 
contract  relation  was  involved.^  It  was  held  in  Willy  v.  Mul-\ 
ledy,  78  N.  Y.  319,  that  the  neglect  of  a  duty  imposed  by  stat- 
ute would  give  a  right  of  action  to  any  person  having  a  special 
interest  in  its  performance,  and  injured  by  the  breach.  The 
present  case  is  not  based  upon  the  breach  of  a  statutory  duty, 
but  solely  upon  failure  to  comply  with  a  contract  made  with 
the  municipal  government  of  Athens.  |To  that  contract  the  I 
Ijlaintiff  was  no  party,  and  the  action  must  fail  for  the  want  ofj 
the  requisite  privity  between  the  parties  before  the  courtA  A 
case  directly  in  point  is  Da/ois  v.  Clinton  Water  Works,  54  la. 
59.     See  also  Nickerson  v.  Bridgeport  II.  Co.,  46  Conn.  24. 

There  being  no  ground  for  recovery,  treating  the  action  as 
one  ex  contractu,  is  it  better  founded  treating  it  as  one  ex 
delicto  ?  We  think  not.  The  violation  of  a  contract  entered 
into  with  the  public,  the  breach  being  by  mere  omission  or 
non-feasance,  is  no  tort,  direct  or  indirect,  to  the  private  prop- 
erty of  an  individual,  though  he  be  a  member  of  the  commu- 
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nity  and  a  tax-payer  to  the  govermnent.  Unless  made  so  by 
statute,  a  city  is  not  liable  for  failing  to  protect  the  inhabitants 
against  the  destruction  of  property  by  fiYe.(WrigMy.  Augusta, 
78  Ga.  241.)  We  are  unable  to^ee-irOwaTcontractor  mth  the 
city  to  supply  water  to  extinguish  fire^  commits  any  tort  by 
failure  to  comply  with  his  undertaking,  unless  to  the  contract 
relation  there  is  superadded  a  legal  command  by  statute  or 
express  law. 
There  was  no  error  in  granting  the  nonsuit.^ 

1  {Mott  V.  Water-Works,  48  Ks.  12;  Britton  v.  Green  Bay  Water-Works,  81 
Wis.  48;  Eatonv.  Fairbury  Water-Works,  37  Neb.  546,  accord.  Cf.  Le  Lievre 
V.  Gould,  (1893)  1  Q.  B.  491.)  In  Paducah  Lumber  Co.  v.  Paducah  Water  Sup- 
ply Co.,  89  Ky.  340,  354,  it  is  said:  "  It  is  too  plain  for  discussion  tliat  the 
city  of  Puducali  had  the  power,  and  did  make  the  contract  for  the  benefit  of 
its  inhabitants,  and  consequently,  each  one  of  them  has  a  right  to  sue  and 
recover  for  an  injury  caused  by  breach  of  it." 
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MALICIOUS  EXERCISE   OF  A  BIGHT. 

Cheslex  v.  King. 

{74Me.  164. —1882.) 

Bean  and  Beane  for  the  plaintiff. 

Z.  C.  Cornish  {Joseph  Baker  with  him)  for  the  defendant. 

Barrows,  J.  Damages  were  claimed  by  the  plaintiff  for 
two  acts  of  the  defendant  alleged  to  be  wrongful  and  injurious. 
I.  The  cutting  off  in  August,  1879,  of  certain  aqueduct  logs 
lying  in  the  defendant's  land  and  leading  from  a  spring  at 
Avhich  the  plaintiff  had  the  right  and  privilege  of  taking  and 
drawing  water  by  an  aqueduct,  which  aqueduct  the  plaintiff 
alleges  he  put  into  the  spring  in  1870,  for  the  purpose  of  sup- 
plying his  premises.  II.  The  digging  a  Avell  in  the  defend- 
ant's land  above  the  said  spring  with  the  malicious  intent  of 
cutting  off  the  sources  of  supply  from  said  spring,  the  result 
of  which  was  that  it  became  dry  and  useless. 

*  *  *  *  * 

Seeing  it  is  settled  that  this  injury,  of  which  the  plaintrfif 
complains,  is,  in  ordinary  cases,  where  the  owner  of  the  adja- 
cent land  exercises  his  paramount  right  in  good  faith  for  his 
own  or  the  public  convenience  or  advantage,  merely  damnum 
absque  injuria  and  no  proper  foundation  for  an  action,  tlie 
next  inquiry  is,  whether  it  becomes  a  good  cause  of  action 
where  the  proprietor  of  the  land  makes  his  excavations  not 
for  the  purpose  of  accommodating  or  benefiting  himself  or 
others,  but  merely  to  do  a  damage  to  his  neighbor  who  has 
some  qualified  rights  in  the  spring.  There  is  a  conflict  of 
authority  either  in  decisions  or  dicta  upon  this  point,  some 
courts  of  high  standing,  notably  those  of  New  York,  Penn- 
sylvania and  Vermont,  having  said  in  some  of  their  cases, 
broadly,  in  substance,  as  in  Olendon  Iron  Co.  v.  Uhler,  75 
Penn.  Stat.  467 ;  -S".  C.  15  Am.  Eep.  599,  that  "  the  commis- 
sion of  a  lawful  act  does  not  become  actionable  although  it 
may  proceed  from  a  malicious  motive." 
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In  view  of  the  very  numerous  cases  where  "  the  commission 
of  a  lawful  act  does  become  actionable  "  by  reason  of  the 
mere  carelessness  of  him  who  does  it,  when  it  results  in  dam- 
age to  innocent  parties,  it  sounds  strangely  to  say  that  its 
commission  for  the  sole  purpose  of  inflicting  damage  upon 
another,  and  without  any  design  to  secure  a  benefit  to  its  doer 
or  others,  is  not  actionable  when  the  damage  intended  is 
thereby  actually  caused.  We  rather  incline  to  the  view  that 
there  may  be  cases  where  an  act,  otherwise  lawful,  when  thus 
done  may  combine  the  necessary  elements  of  a  tort,  "  an  act- 
ual or  legal  damage  to  the  plaintiff  and  a  wrongful  act  com- 
mitted by  the  defendant,"  or  in  other  words,  may  be  an 
invasion  of  the  legal  rights  of  another  accompanied  by  dam- 
ages. One  of  the  legal  rights  of  every  one  in  a  civilized  com- 
munity would  seem  to  be  security  in  the  possession  of  his 
property,  and  privileges  against  purely  wanton  and  needless 
attacks  from  those  whose  hostility  he  may  have  in  some  way 
incurred.  We  think  there  is  more  unexceptionable  truth  in 
the  statement  of  the  general  principle  in  Com.  Dig.  Action 
on  the  Case,  A :  "  In  all  cases  where  a  man  has  a  temporal 
loss  or  damage  by  the  wrong  of  another,  he  may  have  an 
action  upon  the  case  to  be  repaired  in  damages ; "  and  in  the 
remark  of  the  court  in  Walker  y.  Cronin,'[07  Mass.  562,  there- 
upon :  "  The  intentional  causing  of  such  loss  to  another  with- 
out justifiable  cause  and  with  the  malicious  purpose  to  inflict 
it,  is  of  itself  a  wrong." 

At  all  events  it  is  worth  while  to  examine  the  cases  which 
are  cited  in  support  of  the  proposition  above  quoted  from 
Glendon  Iron  Co.  v.  Uhler,  to  see  how  far  the  decision  rests 
upon  this  doctrine,  and  how  far  upon  other  matters. 

We  think  it  will  be  found  in  most,  if  not  all  of  them,  the 
case  was  well  disposed  of,  either  upon  the  ground  that  the 
plaintiff  had  not  the  right  or  property  which  he  claimed  in 
the  subject  of  the  injury,  or  that  the  defendant's  acts  might 
well  be  regarded  as  done  not  from  the  sole  deoire  to  inflict 
damage  upon  his  neighbor,  but  partly,  at  least,  from  a  justifi- 
able, perhaps  laudable  design,  to  promote  his  own  advantage 
or  that  of  others,  or  protect  his  own  property  from  subjection 
to  some  servitude  by  doing  acts  which,  as  between  himself  and 
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the  plaintiff,  he  might  lawfully  do,  —  or  because,  for  reasons 
of  public  policy,  the  plaintiff  was  precluded  from  asserting  an 
act  to  be  maliciously  done  which  was  within  the  scope  of  the 
defendant's  authority  or  right,  and  might  well  be  referred  to 
legitimate  motives. 

The  particular  case  of  Glendon  Iron  Co.  v.  Uhler,  ubi  supra, 
seems  really  to  have  turned  upon  the  point  that  plaintiffs 
could  have  no  exclusive  right  to  use  a  mere  geographical 
appellation  as  a  trade  mark,  and  that  the  defendant  actually 
manufacturing  the  same  article  at  the  same  place  was  equally 
entitled  to  consult  his  own  advantage  bv  using  the  same  name 
as  a  trade  mark.  Where  the  plaintiff  had  no  property  to  pro- 
tect, it  is  perhaps  not  strange  that  the  court  should  refuse  to 
go  into  an  inquiry'  as  to  the  defendant's  motives  in  doing  an 
act  which  could  not  constitute  an  injury.  That  there  was  an 
admixture  of  what  the  law  regards  as  a  malicious  motive  for 
the  defendant's  act,  with  other  indifferent  or  laudable  designs, 
could  not  be  expected  to  confer  a  right  of  property  on  the 
plaintiff  which  he  did  not  before  possess.  The  case  most 
relied  upon  to  support  the  doctrine  seems  to  be  Phelps  v. 
Nowlen,  72  K  Y.  39,  and  28  Am.  Eep.  93;  and  as  it  ap- 
proaches the  case  at  bar  perhaps  as  nearly  in  its  facts  as  any 
other  citation  on  the  same  side,  it  should  receive  careful  exami- 
nation. It  presents  the  case  of  a  withdrawal  of  a  favor  which 
the  plaintiff  had  previously  received  from  the  defendant  in  the 
maintenance  of  an  embankment  around  a  spring  on  defendant's 
land,  which  embankment  raised  the  water  in  plaintiff's  well. 
The  defendant  dug  through  the  embankment  with  the  knowl- 
edge  that  such  digging  would  diminish  the  water  in  the  plain- 
tiff's well  and  with  the  intention  to  do  it ;  and  the  case  finds 
"that  in  so  far  as  such  intent  and  purpose  under  the  circum- 
stances above  found  can  constitute  malice,  his  motive  was  ma- 
licious." But  it  is  difficult  to  see  how  the  simple  withdrawal 
of  a  favor,  which  has  conferred  no  vested  right  to  its  continu- 
ance, can  constitute  actionable  malice.  While  the  court,  un- 
doubtedly, argtiendo,  refer  approvingly  to  the  doctrine  under 
consideration  as  laid  down  very  broadly  in  the  cases  cited,  it 
is  noticeable  that  it  adverts  with  satisfaction  to  the  probable 
existence  of  a  lawful  motive,  thus:  "It  may  have  been  law- 
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fully  done  by  the  defendant  to  prevent  a  diversion  of  water, 
the  use  of  which  he  claimed,  and  which,  if  allowed  to  continue, 
bv  lapse  of  time  might  ripen  into  a  claim  of  right  by  prescrip- 
tion ;  and  hence,  although  the  ostensible  object  was  to  diminish 
water  which  has  been  unlawfully  appropriated  by  another,  the 
intent  cannot  well  be  considered  as  malicious,  or  the  purpose  a 
wrongful  one.  That  it  proves  injurious  to  another  is  more  the 
fault  of  a  party  who  reaps  a  benefit  from  that  which  does  not 
belong  to  him,  than  of  the  one  who  was  originally  entitled  to 
it  and  is  only  claiming  his  just  rights."  In  further  discussion 
of  cited  cases,  the  learned  court  also  advert  to  the  doctrine 
imported  from  the  civil  into  the  common  law,  as  stated  in 
Acton  V.  Blundell,  13  M.  &  W.  335,  and  Chasemore  v.  Eichards, 
7  H.  L.  C.  349,  and  remark  thereon :  "  The  rules  last  stated 
may,  perhaps,  be  applied  in  cases  where  it  is  entirely  obvious 
that  the  act  was  done  solely  for  the  purpose  of  inflicting  a 
wrong,  and  with  no  intention  of  vindicating  a  right  or  pre- 
ventiiio'a  wrong  being  done  to  the  interests  of  another."  Cer- 
tainly  the  support  given  by  this  case  to  the  doctrine  contended 
for  is  somewhat  equivocal,  and  the  case  seems  really  to  have 
turned  upon  the  want  of  any  right  in  the  plaintiff,  and  the 
probability  of  lawful  and  not  (properly  speaking)  malicious 
motives  in  the  defendant.  The  same  elements  are  obvious  in 
other  cases  cited  to  maintain  this  questionable  dogma. 

Thus  in  Auiurn  Planh  Road  Co.  v  Douglass,  5  Selden,  444, 
the  court  seem  to  have  held  that,  in  a  case  of  the  dedication 
of  his  land  by  a  man  to  the  public  for  use  as  a  way,  they 
would  not  inquire  into  his  motives,  at  the  instance  of  the  cor- 
poration with  a  charter  right  to  take  toll,  who  alleged  mali- 
cious injury.  The  motive  might  have  been  charitable  and  the 
court  apparently  would  not  repress  benevolence  or  public  spirit 
by  such  an  inquiry  into  its  motives.  But  upon  the  same  facts 
it  was  held  that  equity  would  restrain  the  dedicator  from  keep- 
ing his  road  open  in  such  a  way  as  to  enable  those  who  trav- 
elled on  the  plank  road  to  avoid  the  toll-gate.     (12  Barb.  553.) 

We  see  no  reason  why  a  man  should  maintain  an  action 
against  an  underwriter  or  an  insurance  company  for  refusing 
to  contract  to  insure  his  property  because  he  has  injected  into 
his  declaration  an  allegation  that  the  refusal  was  malicious. 
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Neither  law  nor  equity  could  compel  them  to  insure  the  prop- 
erty of  those  with  whom  they  did  not  choose  to  contract. 
There  is  a  plain  lack  of  right  in  the  plaintiff,  and  the  pro- 
posed inquiry  into  motives  is  immaterial.  {Hunt  v.  Simonds, 
19  Missouri,  583.) 

The  general  doctrine  of  Walker  v.  Cronin,  107  Mass.  555, 
is  not  what  counsel  claim,  but  rather  that  while  a  man  has  no 
right  to  protection  against  competition,  he  "  has  a  right  to  be 
free  from  malicious  and  wanton  interference,  disturbance  and 
annoyance."  The  dictum  in  Walker  v.  Cronin,  adverse  to  this 
same  doctrine,  as  it  was  shadowed  forth  in  Greenleafx.  Francis, 
18  Pick.  117,  seems  to  be  based  upon  what  we  conceive  to  be 
the  erroneous  assumption  that  the  owner  of  a  spring  has  no 
rights  whatever  in  water  percolating  through  the  soil  of  ad- 
jacent proprietors,  because  his  rights  therein  are  assuredly  sub- 
ject to  the  paramount  claims  of  the  owner  of  the  soil,  operat- 
ing in  good  faith  in  his  own  land  for  a  "  justifiable  cause." 

Why  anybody  should  have  supposed  that  the  courts  would 
deem  it  worth  while  to  indulge  a  litigious  spirit  so  far  as 
to  inquire  into  the  motives  of  a  man  who  has  thrown  down 
fences  on  his  own  land,  put  there  to  mark  the  lines  of  a  road 
never  lawfully  laid  out,  is  not  apparent.  Such  an  immaterial 
inquiry  was  properly  enough  refused  in  Jenkins  v.  Fowler,  2i 
Penn.  St.  308.  Litigation  would  be  endless  if  the  motives  of 
those  Avho  are  simply  enforcing  a  legal  claim  were  made  the 
subjects  of  inquiry.  It  Avas  rightly  held  they  were  not,  in 
South  Royalton  Bank  v.  Suffolk  Bank,  27  Vt.  505.  And  this 
is  in  harmony  with  the  doctrine  that  proof  of  malice  alone 
will  not  support  an  action  for  malicious  prosecution  when  there 
is  probable  cause.  Nor  would  it  be  wise  as  matter  of  public 
policy,  to  throw  down  the  bars  v/hich  protect  public  officers 
from  suits  for  acts  done  within  the  scope  of  their  duty  and 
authority,  by  recognizing  the  right  of  every  one  who  chooses 
to  imagine  or  assert  that  he  is  aggrieved  by  their  doings,  to 
make  use  of  an  allegation  that  they  were  malicious  in  motive 
to  harass  thera  with  suits  on  that  ground,  and  it  was  rightly 
forbidden  in  Benjamin  v.  Wheeler,  8  Gray,  409.  And  here 
we  come  to  the  reasons  well  worthy  to  be  considered,  given 
for  the  rule  in  Phelps  v.  Nowlen :     "  A  different  rule  would 
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lead  to  the  encouragement  of  litigation,  and  prevent  in  many 
instances  a  complete  and  full  enjoyment  of  the  property  which 
inheres  to  the  owner  of  the  soil.  .  .  .  Malice  might  easily 
be  inferred  sometimes  from  idle  and  toose  declarations,  and  a 
wide  door  be  opened  by  such  evidence  to  deprive  an  owner  of 
what  the  law  regards  as  well-defined  rights." 

Apparently  it  is  the  danger  of  just  such  verdicts  as  that 
which  was  rendered  in  the  case  at  bar,  which  has  induced 
these  courts  of  high  standing  to  make  a  sweeping  denial  of 
the  right  to  inquire  into  motives  in  such  cases  as  we  have  been 
reviewing,  where  no  substantial  right  of  the  parties  complain- 
ing has  been  infringed.  We  are  not  satisfied,  however,  that 
the  rule  can  be  maintained  as  broadly  as  it  has  been  asserted 
on  this  account,  and  we  think  there  is  a  still  greater  danger  of 
its  being  perverted  into  a  bulwark  of  oppression  and  injustice, 
by  the  denial  of  a  remedy  where  a  substantial  right  has  been 
invaded.  It  seems  to  us  that  the  denial  is  broader  than  the 
cases  required.  We  think  it  cannot  be  regarded  as  a  maxim 
of  universal  application  that  "malicious  motives  cannot  make 
that  a  wrong  which  in  its  own  essence  is  lawful." 

Cliatfield  v.  Wilson,  28  Vermont,  49,  is  an  authority  not 
to  be  overlooked,  for  the  instructions  of  Poland,  J.,  there 
considered  and  condemned,  were  not  substantially  different 
from  those  given  in  the  case  at  bar,  and  the  court  say:  "It 
may  be  laid  down  as  a  position  not  to  be  controverted  that  an 
act  legal  in  itself,  violating  no  right,  cannot  be  made  action- 
able on  the  ground  of  the  motive  which  induced  it,"  appar- 
ently assuming  that  the  wanton  infliction  of  damage  is  not  a 
violation  of  legal  right.  Washburn  in  his  Treatise  on  Ease- 
ments, etc.,  has  an  instructive  review  of  decisions  touching 
this  point  (pp.  488-492,  3d  ed.),  and  notices  (as  do  the  court 
m  Phelps  V.  Nowlen),  the  fact  that  in  the  later  case  of  Ilar- 
wood  V.  Benton,  32  Vt.  737,  the  Vermont  court  remark  upon 
the  absence  of  an}^  imputation  of  wanton  and  improper  motive 
as  an  element  in  the  defendant's  liability,  and  seem  purposely 
to  avoid  expressing  any  opinion  as  to  the  correctness  of  Chat- 
field  V.   Wilson  on  that  point. 

In  commenting  upon  the  general  aspect  of  the  question, 
Washburn  says  in  substance,  that  courts  unequivocally  recog- 
37 


578  MALICIOUS  EXERCISE  OF  A  RIGHT.         [bk.  ii. 

nize  one's  right  to  have  his  well  or  spring  supplied  by  under- 
ground sources  so  far  as  to  protect  it  against  invasion  by  a 
stranger,  and  he  adds:  "It  would  therefore  seera  to  constitute 
a  something  of  which  '/fieum  and  tuum  might  be  predicated, 
and  in  regard  to  which  the  maxim  sic  utere  tuo,  etc.,  would  not 
be  wholly  foreign,  especially  Avhen  the  party  destroying  it 
does  it  by  using  his  property,  not  for  his  own  benefit,  but 
solely  for  the  purpose  of  depriving  his  neighbor  of  what  he 
would  otherwise  have  rightfully  enjoyed." 

Upon  the  whole,  we  are  better  satisfied  with  the  view  of 
the  law  on  this  point  which  we  get  from  Acton  v.  Blundell ; 
Roath  V.  Driscoll,  20  Conn.  523 ;  Wheatley  v.  Baugh,  25 
Penn.  St.  528,  and  from  Panton  v.  Holland,  17  Johns.  92,  98, 
and  from  the  instructions  approved  in  Greenleaf  v.  Francis, 
18  Pick.  119,  than  with  that  given  in  Chatfield  v.  Wilson. 

We  tliink  this  plaintiff  had  rights  in  that  spring,  which, 
while  they  were  completely  subject  to  the  defendant's  right 
to  consult  his  own  convenience  and  advantage  in  the  digging 
of  a  well  in  his  own  land  for  the  better  supply  of  his  own 
premises  with  water,  should  not  be  ignored  if  it  were  true 
that  defendant  did  it  "  for  the  mere_^  sole  and  malicious  pur- 
pose "  of  cutting  off  the  sources  of  the  springy  and  injuring  the 
plaintiff,  and  not  for  the  improvement  of  his\)wn  estate. 

But  the  testimony  is  of  a  character  that  conclusi'^ely  nega- 
tives the  defendant's  guilt.  The  vital  facts  in  the  case  show 
that  he  suffered  from  a  short  supply  of  water  now  and  then 
during  all  the  years  that  his  aqueduct  ran  through  the  plain- 
tiff's land,  because  the  plaintiff's  premises  were  lower  than  his, 
and  the  plaintiff  persisted  even  in  dry  times  in  exercising  the 
advantage  which  he  thereby  had.  The  conclusion  upon  the 
whole  evidence  is  irresistible  that  the  defendant,  after  a  long 
trial,  was  justified  in  severing  his  aqueduct  from  that  which 
ran  to  the  plaintiff's  premises.  Upon  his  doing  so,  the  plain- 
tiff continued  his  aqueduct,  as  he  had  a  right  to  do,  to  the 
spring,  and  entered  it  at  a  point  lower  than  the  defendant, 
and  defendant  was  again  deprived  of  a  suiRcient  supply. 
There  is  no  testimony  which,  fairly  weighed,  can  lead  to  the 
conclusion  that  he  dug  the  well  for  any  purpose  except  to 
supply  the  deficiency  that  he  experienced.     The  special  find- 
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ing  on  this  point  is  altogether  against  the  weight  of  evidence 
and  must  be  set  aside. 

JVew  trial  granted. 

Walton,  Danfoeth,  Peters  and  Libbey,  JJ.,  concurred. 

Appleton,  Oh.  J.,  concurred  in  the  result.^ 


BoYsoN  V.  Thoen. 

(98  Cal.  578.  — 1893.) 


Hatnes,  C.  Defendant  demurred  to  plaintiff's  complaint, 
the  demurrer  was  sustained,  and  judgment  was  thereupon  ren- 
dered dismissing  the  action,  from  "\yhich  judgment  the  plaintiff 
appeals. 

The  complaint  alleges  that  Frank  G.  Newlands  is  the  owner 
and  in  possession  and  control  of  the  Palace  Hotel  in  the  City 
of  San  Francisco,  and  of  a  public  restaurant  attached  thereto, 
and  conducted  the  same  as  a  hotel  and  restaurant,  and  that  the 
defendant  during  all  the  times  mentioned  in  the  complaint  was 
the  agent  of  Ifewlands,  and  as  such  had  charge  of  the  business 
thereof  and  direction  of  the  servants  therein ;  that  immediately 
prior  to  November  1,  1889,  N"ewlands  entered  into  an  agree- 
ment whereby  plaintiff  hired  certain  rooms  in  said  hotel,  as 
lodgings  for  himself  and  wife  from  JSTovember  1,  1889,  at  the 
monthly  rent  of  one  hundred  dollars ;  that  they  were  to  have 
their  meals  at  said  restaurant  or  furnished  from  said  restaurant 
to  their  said  rooms,  he  pa3'ing  therefor  the  usual  rates ;  that 
they  entered  and  occupied  the  rooms,  and  in  all  things  complied 
with  said  agreement,  but  that  on  December  5, 1889,  the  "  defend- 
ant mahoiously  and  with  intent  to  oppress,  annoy,  and  disturb 
plaintiff  in  the  occupancy  of  his  lodgings,  and  to  force  him  to 
abandon  the  same,  and  to  deprive  him  of  the  comforts  and  con- 

1  Of.  Mogul  steamship  Co.  v.  McGregor,  2.3  Q.  B.  D.  598.  A  valuable 
article  on  the  doctrine  of  Lumley  v.  Gye  will  be  found  in  2  Harvard  L. 
]!,ev.  19.  See  also  "Privilege,  Malice  and  Intent,"  by  Mr.  Justice  Holmes, 
b  Harv.  L.  R.  1. 


580  MALICIOUS  EXERCISE  OF  A  RIGHT.         [bk.  it 

veniences  which  he  was  then  and  there  enjoying,  and  to  injure 
him  in  his  profession,  and  to  degrade  and  belittle  him  in  the 
•eyes  of  the  guests  of  said  hotel  and  of  his  friends  and  of  the 
pubhc  in  general,  and  in  fraud  of  said  agreement,  caused  and 
procured  F.  G.  E"ewlands  then  and  there  to  demand  that  plaintiff 
and  his  wife  forthwith  vacate  said  lodgings."  It  is  further 
charged  that  defendant  maliciously  caused  and  procured  Ifevr- 
lands  to  refuse  to  furnish  meals,  etc.;  and  to  instruct  the  servants 
to  refuse  their  orders ;  and  that  on  December  13,  1889,  defend- 
ant maliciously  caused  and  procured  IS'ewlands  to  threaten  and 
attempt  to  forcibly  eject  plaintiff  and  his  wife  from  said  rooms, 
whereby  his  wife  became  ill,  and  he  was  compelled  to  and  did 
employ  a  nurse  at  an  expense  of  sixty  dollars,  and  also  to  hire 
men  to  protect  his  Avife  and  retain  possession,  etc.,  at  a  further 
expense  of  sixty  dollars,  and  prays  for  twenty-five  thousand 
one  hundred  and  twenty  dollars  damages. 

The  action  is  against  Thorn  alone.  The  demurrer  is  that  the 
facts  stated  do  not  constitute  a  cause  of  action  against  the 
defendant. 

The  broad  question  presented  is  whether  an  action  vsdll  lie 
against  one  who,  from  malicious  motives,  but  without  threats, 
violence,  fraud,  falsehood,  deception,  or  benefit  to  himself, 
induces  another  to  \dolate  his  contract  with  the  plaintiff.  "We 
state  the  question  thus  because  it  wiU  be  observed  that  the  com- 
plaint does  not  state  the  mecMis  used  to  cause  or  procure  E"ew- 
lands  to  violate  his  contract  with  the  plaintiff,  but  only  that  it 
was  done  "  maliciously." 

The  general  rule  is  that  only  those  that  are  parties  to,  or  in 
some  manner  bound  by  a  contract,  are  liable  for  a  breach  of  it. 
To  this  general  rule  there  are  certain  exceptions  as,  for  example, 
contracts  for  personal  services  involving  the  relation  of  master 
and  servant ;  and  there  are  also  other  cases  that  are  sometimes 
classed  as  exceptions,  but  which  are  not  strictly  so. 

In  Cooley  on  Torts,  2d  ed.,  p.  581,  it  is  said:  "An  action 
cannot,  in  general,  be  maintained  for  inducing  a  third  person 
to  break  his  contract  with  the  plaintiff,  the  consequence  after 
all  being  only  a  broken  contract,  for  which  the  party  to  the 
contract  may  have  his  remedy  by  suing  upon  it.  But  if  the 
third  person  was  induced  to  break  his  contract  by  deception,  it 
may  be  different.     If,  for  example,  one  were  to  personate  a  ven- 
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dee  of  goods,  and  receive  and  pay  for  them  as  on  a  sale  to  him- 
self, the  vendee  would  have  his  action  against  the  vendor ;  but 
he  might  also  pursue  the  party  who  by  deceiving  one  had 
defrauded  both."  In  the  case  supposed  by  the  learned  author, 
the  gist  of  the  action  is  the  fraud  of  the  defendant  in  personat- 
ing the  vendee.  The  fact  that  the  only  injury  or  damage  sus- 
tained by  the  vendee  in  consequence  of  defendant's  fraud  was 
the  loss  of  the  benefit  he  would  have  derived  from  the  per- 
formance of  the  contract,  does  not  at  all  change  the  character 
of  the  action.  Suppose  that  A,  knowing  that  B  is  about  to 
bestow  upon  C,  as  a  gratuity,  a  large  amount  of  money  or 
property,  fraudulently  personates  C,  and  receives  the  money  or 
property,  C  could  have  no  action  against  B,  for  there  was  no 
contract  relation  between  them ;  but  C  could  have  his  action 
against  A  for  the  loss  caused  by  his  fraud.  The  means  used  to 
accomplish  the  wrong  is  in  each  case  the  same,  showing  con- 
clusively that  the  fraud  is  the  basis  of  the  action,  while  the 
breaxih  of  the  contract  thus  procured  goes  only  to  the  question 
of  damages ;  that  is,  how  and  in  what  manner  and  to  what 
extent  has  the  plaintiff  been  injured  by  the  fraud,  deceit,  or 
other  wrongful  act  of  the  defendant. 

Bice  V.  Manley,  66  ]S! .  Y.  82 ;  23  Am.  Eep.  30,  cited  by  appel- 
lant, is  another  illustration.  There  the  plaiutiff  had  contracted 
verbaU}''  with  Stebbins  for  the  purchase  of  a  large  quantity  of 
cheese.  The  defendant  Manley  procured  a  telegram  to  be  sent 
to  Stebbins  iu  the  name  of  E.  Eice,  falsely  saying  that  plaintiffs 
did  not  want  the  cheese,  and  thereby  induced  Stebbins,  who 
supposed  E.  Rice  was  one  of  the  plaiutiffs,  to  sell  the  cheese  to 
Manley.  Stebbins  was  not  bound  by  the  verbal  contract,  but 
it  is  found  that  he  wotdd  have  performed  it  but  for  the  fraud 
of  defendant.     The  action  was  sustained. 

Benton  v.  Pratt,  2  Wend.  385 ;  20  Am.  Eec.  623,  also  cited 
by  appellant,  Avas  another  case  where  a  contract  with  the  plain- 
tiff was  broken  because  of  defendant's  false  representation  that 
plaiutiff  had  abandoned  aU  intention  of  fulfilling  it. 

Lolly  V.  Ocmtwell,  30  Mo.  App.  524,  also  cited  by  appellant, 
was  an  action  for  loss  of  employment.  The  court,  after  dis- 
cussing the  cases  iuvolving  the  relation  of  master  and  servant, 
said :  "  But  this  case  falls  mthin  another  well-settled  principle, 
which  is  that  where  the  interference  takes  the  form  of  false, 
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defamatory  statements  —  of  libel  or  slander  —  an  action  wUl 
lie  for  interference  with  a  relation  beneficial  to  the  plaintiff, 
although  the  relation  did  not  rest  in  contract,  and  although  the 
breach  of  it  by  the  party  who  was  procured  to  break  it  was  not 
actionable." 

The  cases  are  too  numerous  to  be  cited  or  reviewed  where 
interference  with  business  or  contract  relations,  through  acts  of 
violence,  nuisance,  threats,  deceit,  fraud,  Ubel,  or  slander,  have 
been  redressed,  both  in  England  and  in  this  country.  Most  of 
the  cases  cited  by  appellant  which  do  not  involve  the  relation 
of  master  and  servant,  will  be  found  of  the  character  above 
mentioned,  though  in  many  of  both  classes  will  be  found  expres- 
sions which  more  or  less  directly  support  the  proposition  for 
which  appellant  contends. 
Y  Cases  involving  the  relation  of  master  and  servant,  though 
that  relation  is  now  created  solely  by  contract,  seem  to  stand 
upon  different  grounds  from  contracts  not  involving  that  rela- 
tion. Section  49  of  the  Civil  Code,  entitled  "  Protection  to 
Personal  Belations,"  is  as  follows :  "  The  rights  of  personal 
relation  forbid :  1.  The  abduction  of  a  husband  from  his  wife, 
or  of  a  parent  from  his  child.  2.  The  abduction  of  a  wife  from 
her  husband,  or  of  a  child  from  a  parent  or  guardian  entitled 
to  its  custody,  or  of  a  servant  from  his  master.  3.  The  seduc- 
tion of  a  wife,  daughter,  orphan  sister,  or  servant.  4.  Any 
injury  to  a  servant  which  affects  his  ability  to  serve  his  master." 

In  this  state,  at  least,  no  analogy  favorable  to  appellant  can 
be  drawn  from  cases  involving  what  the  code  itself  declares  to 
be  "  a  personal  relation  "  existing  between  master  and  servant. 
The  code  does  not  distinguish  between  different  means  which 
may  be  employed  to  disturb  or  destroy  any  of  these  relations, 
for  it  is  the  direct  interference  with  the  relation  which  is  for- 
bidden, whether  the  relation  be  founded  in  natural  right,  as 
parent  and  child,  or  created  by  law,  as  guardian  and  ward,  or  by 
personal  contract,  as  between  master  and  servant,  and  therefore 
does  not  depend  upon  the  mode  or  means  in  or  by  which  the 
relation  may  be  created.  It  is  not  the  mere  procuring  of  one 
party  to  a  contract  to  break  his  contract,  but  it  is  the  taking 
away  from  or  depriving  the  master  of  the  svhject  of  the  contract, 
or  that  Avhich  the  master  contracted  for,  viz :  the  services  of  the 
servant. 
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The  facts  alleged  in  the  complaint  do  not  bring  the  case 
within  the  principle  governing  cases  involving  the  relation  of 
master  and  servant,  nor  of  those  cases  where  a  contract  is  pro- 
cured to  be  broken  by  fraud,  deceit,  slander,  or  other  actionable 
wrong,  as  in  Hice  v.  Manley,  and  other  cases  above  noted. 
It  is  conceded  by  appellant,  and  it  is  unquestionably  true,  that 
'(one  may  advise  a  friend  ia  all  honesty,  and  without  ill-will 
to  the  other  contracting  party,  to  abide  the  risks  of  breaking  an 
onerous  or  mischievous  contract,  rather  than  those  of  perfonn- 
ingit.^  In  Bowen  v.  Hall,  Law  E.  6  Q.  B.  D.  338,  Brett,  L.  J., 
said :  '^tlerely  to  persuade  a  person  to  break  his  contract  may 
I  not  be  wrongful  in  law  or  fact.'^  This  being  true,  will  the  fact 
that  the  advice  or  persuasion  proceeds  from  malicious  motives 
create  a  liability  where  the  same  advice  or  persuasion,  if  given 
from  good  motives,  would  not  ? 

In  considering  this  question,  the  distinction  between  civil 
and  criminal  proceedings  must  not  be  overlooked.  In  the  dis- 
senting opinion  of  Lord  Coleridge,  C.  J.,  in  Bowen  v.  Hall, 
Law  E.  6  Q.  B.  D.  343,  the  question  above  presented  is  answered 
thus :  "  It  is,  I  believe,  also  admitted,  except  by  Sir  William 
Erie,  whom  I  think  no  one  has  ever  followed,  that  if  a  man 
endeavors  to  persuade  another  to  break  his  contract  and  suc- 
ceeds in  his  endeavor,  yet  if  he  does  this  without  what  the  law 
calls  '  malice,'  the  damage  which  results,  however  great,  is 
not  in  itself  a  cause  of  action,  I  mean,  of  course,  a  cause  of 
action  against  him ;  but  if  the  damage  which  is  .not  in  itself 
actionable,  be  joined  to  a  motive  which  is  not  in  itself  action- 
able, the  two  together  form  a  cause  of  action.  This  seems  a 
strange  conclusion.  ...  I  do  not  laiow,  except  in  the  case  of 
Luinley  v.  Oye,  2  El.  &  B.  216,  that  it  has  ever  been  held  that 
the  same  person  for  doing  the  same  thing  under  the  same  cir- 
cumstances, with  the  same  result,  is  actionable  or  not  action- 
able according  to  whether  his  inward  motive  was  selfish  or 
unselfish  for  what  he  did.  I  think  the  inquiries  to  ■which  this 
view  of  the  law  would  lead  are  dangerous  and  inexpedient 
inquiries  for  courts  of  justice ;  judges  are  not  very  fit  for  them, 
and  juries  are  very  unfit." 

It  is  a  truism  of  the  law  that  an  act  which  does  not  amount 
to  a  legal  injury  cannot  be  actionable  because  it  is  done  with  a 
bad  intent ;  that  what  one  has  a  right  to  do  another  cannot 


aSi  MALICIOUS  EXERCISE  OF  A  RIGHT.  [bk.  il 

complain  of.  It  is  conceded  that  one  may  lawfully  persuade 
or  procure  another  to  break  his  contract  mth  a  third  person, 
I C"  if  it  be  done  from  good  motives."  We  think  the  quaHfioation 
'  has  no  place  in  the  proposition.)  If  it  is  right,  and  the  memis 
used  to  procure  the  breach  are  right,  the  motive  cannot  make 
it  a  wrong  any  more  than  a  good  motive  would  justify  fraud, 
deceit,  slander  or  violence  to  effect  the  same  purpose.  Sup- 
pose A,  by  fraudulent  representations,  induces  B  to  sell  him 
a  large  quantity  of  goods  on  credit,  intending  to  defraud  B  of 
the  entire  value  of  the  goods ;  C,  knowing  that  the  representar 
tions  are  false,  and  not  caring  whether  B  shaR  lose  his  goods 
or  not,  but  of  unmixed  malice  and  ill-wiU  toward  A,  procures 
B  to  refuse  to  deliver  the  goods  by  truthfully  informing  B  of 
tlie  falsity  of  the  representations  made  by  A,  will  it  be  said  that 
C  is  liable  in  an  action  brought  by  A?  In  Cooley  on  Torts, 
2d  ed.,  p.  832,  the  learned  author  says :  ^'  Bad  motive  by  I 
itself,  then,  is  no  tort._)  Malicious  motives  make  a  bad  act  I 
worse,  but  they  cannot  make  that  a  wrong  which  in  its  own 
essence  is  lawful.  When  in  legal  pleadings  the  defendant  is 
charged  Avith  having  wrongfully  done  the  act  complaiaed  of, 
the  words  are  only  words  of  vituperation,  and  amount  to  noth- 
ing unless  a  cause  of  action  is  otherA\ase  alleged."  Again  the 
same  author,  at  page  836,  says :  ("  Motive  generally  becomes  I 
important  only  when  the  damages  for  a  wrong  are  to  be  esti- 1 
mated.^  It  then  comes  in  as  an  element  of  mitigation  or  aggra- 
vation, and  is  of  the  highest  importance." 

That  the  mere  fact  that  one  induces  another  to  brealc  a  con- 
tract with  a  third  person  does  not  give  a  right  of  action,  seems 
to  have  been  directly  decided  in  McCame  v.  Wolff,  28  Mo.  App. 
447,  cited  by  appellant.  The  petition  alleged  that  "  by  some 
means  unknown  to  plaintiff"  the  defendant  induced  a  third 
person  to  recede  from  a  contract  whereby  the  plaintiff  lost 
commissions.  The  court  said :  "  the  demurrer  Avas  properly 
sustained.  The  petition  charges  neither  malice  nor  fraud  on 
defendant's  part,  and  in  the  absence  of  both  an  action  of  this 
kind  is  not  maintainable." 

Lumley  v.  Oye,  2  El.  &  B.  216 ;  Bowen  v.  Hall,  Law  E.  6 
'Q.  B.  D.  333,  and  Walter  v.  Cronin,  107  Mass.  555,  are  cited 
and  largely  relied  upon  by  appellant.  In  Lumley  v.  Grye,  plain- 
tiff, the  proprietor  of  a  theatre,  employed  Miss  Wagner  to  sing 
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in  his  theatre  for  a  specified  time.  Defendant,  knowing  the 
premises,  and  maliciously  intending  to  injure  the  plaintiif, 
enticed  and  procured  "Wagner  to  refuse  to  perform,  by  means 
of  which  enticement  and  procurement  she  wrongfully  refused 
to  perform,  etc.  Defendant  demurred  to  the  declaration.  The 
court  held  that  the  relation  of  master  and  servant  existed,  and 
the  decision  was  placed  upon  that  ground ;  Crompton,  J.,  say- 
ing, however,  that  he  did  not  wish  to  be  considered  as  deciding 
"  or  as  saying  that  in  no  case  except  that  of  master  and  servant 
is  an  action  maintainable  for  maliciously  inducing  another  to 
break  a  contract,  to  the  injury  of  the  person  with  whom  such 
contract  has  been  made."  Mr.  Justice  Coleridge  (now  Lord 
Chief  Justice  of  England)  dissented  in  a  long  and  able  opinion, 
holding  that  the  relation  of  master  and  servant  did  not  exist 
Avithin  the  intent  of  the  statute  of  laborers  of  23  Edw.  3,  in 
which  he  said  the  law  in  relation  to  the  seduction  of  servants 
had  its  origin;  and  as  to  the  broader  proposition  argued  by 
counsel  and  referred  to  by  Crompton,  J.,  concluded  :  "  Merely 
to  induce  or  procure  a  free  contracting  party  to  break  his  cove- 
nant, whether  done  Tnaliciously  or  not,  to  the  damage  of  another, 
for  the  reasons  I  have  stated,  is  not  actionable." 

In  Bowen  v.  IlaU,  Law  E.  6  Q.  B.  D.  333,  a  contract  for 
skilled  labor,  the  case  was  decided  in  the  appellate  court  upon 
the  authority  of  Lmnley  v.  Gye,  J^ord  Coleridge  again  dissent- 
ing. The  opinions  of  the  majority  of  the  court  go  far  to  sus- 
tain the  broad  proposition  contended  for  by  the  appellant  here. 
Lumley  v.  Oye  was  declared  by  Lord  Coleridge,  in  the  latter 
_  case,  to  stand  alone.  The  reasoning  in  the  dissenting  opinions 
in  those  cases  seems  conclusive  and  satisfactory. 

Walker  v.  Cronin,  107  Mass.  555,  was  also  a  case  of  entice- 
ment of  laborers.  The  question  arose  upon  demurrer.  The 
court  held,  after  stating  the  declaration :  "  This  sets  forth  suffi- 
ciently. 1.  Intentional  and  wilful  acts.  2.  Calculated  to  cause 
damage  to  the  plaintiffs  in  their  la^vful  business.  3.  Done  with 
the  unlawful  purpose  to  cause  such  damage  and  loss,  without 
right  or  justifiable  cause  on  the  part  of  the  defendant ;  which 
constitutes  malice ;  and  4.  Actual  damage  and  loss  resulting." 
This  case  does  not  seem  to  be  based  upon  the  relation  of  mas- 
ter and  servant,  or  that  of  a  contract  for  personal  services,  but 
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unless  it  can  be  sustained  upon  that  ground  (a  point  not  neces- 
sary to  consider)  the  decision  is  clearly  wrong. 

In  Payne  y.  Railroad  Co.,  13  Lea,  507 ;  49  Am.  Kep.  666, 
plaintiff,  a  merchant,  had  a  large  and  profitable  trade  with 
defendant's  employee.  Defendant  circulated  a  notice  to  the 
effect  that  any  of  its  employees  who,  after  that  date,  traded 
with  plaintiff,  would  be  discharged.  This,  it  is  alleged,  was 
done  maliciously,  whereby  plaintiff  was  damaged.  The  court 
held  that  an  act  not  unlawful,  done  in  a  manner  not  unlawful, 
though  from  wicked  and  malicious  motives,  and  causing  injury, 
is  not  actionable.  That  no  contract  existed  between  the  mer- 
chant and  the  employees  does  not  affect  the  principle  involved. 
2  Greenleaf  on  Evidence,  section  453,  defines  a  malicious  act : 
"  In  a  legal  sense,  any  milawful  act,  done  wilfully  and  purposely 
to  the  injury  of  another  is,  as  against  that  person,  mahcious." 

Two  cases  recently  decided  by  the  Supreme  Court  of  Kentucky 
fully  sustain  our  conclusion.  Boulter  v.  Macauley,  15  S.  "W. 
Eep.  60,  was  a  stronger  case  than  Lumley  v.  Gye,  as  the  dra- 
matic performer  was  not  only  induced  to  ^delate  her  agree- 
ment with  plaintiff,  but  to  perform  in  defendant's  theatre  instead. 
It  was  held  that  defendant  was  not  hable.  The  other  case, 
Chavihers  v.  Baldwin,  15  S.  W.  Eep.  57,  was  for  procuring  a 
third  party  to  break  his  contract  for  the  sale  of  a  crop  of  tobacco. 
The  complaint  was  demurred  to.  The  questions  presented,  as 
stated  by  the  court,  are  :  "  1.  Whether  one  party  to  a  contract 
can  maintain  an  action  against  a  person  who  has  maliciously 
ad\ised  and  procured  the  other  party  to  brealc  it.  .-H.  Whether 
an  act  lawful  in  itself  can  become  actionable  solely  because  it 
^vas  done  maUciously."  The  judgment  of  the  court  below  sus- 
taining the  demurrer  was  affirmed. 

Jones  V.  Stanly,  76  N.  C.  355,  cited  by  appellant,  directly 
sustains  appellant's  contention,  but  the  decision  is  based  upon 
JIashins  v.  Royster,  70  IS".  C.  601,  16  Am.  Rep.  780,  (the  only 
case  cited,)  which  case  involved  the  relation  of  master  and  ser- 
vant, and  was  decided  by  a  di^^ded  court. 

It  may  he,  questioned  whether  the  omission  to  allege  that  ■ 
Thorn  knew  of  the  contract  between  appellant  and  Newlands  is 
not  fatal  to  the  complaint,  but,  as  we  conclude  that  the  demur- 
rer was  properly  sustained  upon  the  principal  point  made,  it  is 
not  necessary  to  consider  it. 
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"We  are  of  the  opinion  that  the  judgment  appealed  from 
should  be  aifirmed.^ 


RECEIVER  OF  ERRONEOUS  TELEGRAM. 
N.  Y.  &  W.  P.  Tel.  Co.  v.  Deybueg. 

(35  Penn.  St.  298.  — 1860.) 

In  eeeoe.  This  was  an  action  on  the  case  by  P.  Drybm'g 
against  the  JSTew  York  and  Washington  Printing  Telegraph 
Company,  for  "carelessly,  erroneously  and  untruly  transmit- 
ting to  him  a  message  from  Kobert  Le  Eoy.  Le  Koy,  a  resi- 
dent of  New  York,  delivered  to  said  company  at  that  place  a 
message  to  be  sent  over  their  telegraph  line  by  them  to  Dry- 
burg,  a  florist  in  Philadelphia,  directing  the  latter  to  send  him 
"  two  hand  bouquets."  The  message  as  received  by  Dryburg 
read  "two  hundred  bouquets."  The  message  was  received 
from  Le  Eoy  by  the  company  upon  the  following  terms  and  con- 
ditions :  "  To  provide  against  mistakes  in  the  transmission  of 
messages,  every  message  of  consequence  ought  to  be  repeated, 
by  being  sent  back  from  the  office  at  which  it  is  to  be  received 
to  the  office  from  which  it  is  originally  sent."  "  The  company 
will  not  be  liable  for  any  loss  or  damage  that  may  ensue,  by 
reason  of  any  delay,  or  mistakes  in  the  transmission  or  deliv- 
ery, or  from  non-delivery  of  unrepeated  messages,  but  only 
engage  to  use  reasonable  efforts  to  secure  the  services  of  com- 
petent and  rehable  employees,  so  as  to  have  their  business 
transacted  in  good  faith.  .  .  .  Nor  wfll  the  company  be 
responsible  for  mistakes  in  the  transmission,  nor  delay  in  the 
transmission  or  delivery,  nor  for  non-transmission,  nor  non-_ 

1  (Bohn  Mnfg.  v.  Hollis,  54  Minn.  22.3,  55  N.  W.  1119,  accord.  Jackson  v. 
Stanfield,  36  N.  E.  345,  (Ind.  1894,)  contra.)  In  Tasker  v.  Stanley,  153  Mass. 
148,  the  action  was  for  procuring  and  enticing  the  plaintiff's  wife  to  live 
separately  from  him.  There  was  no  evidence  that  defendant  spoke  any 
falsehoods,  or  that  his  conduct  was  unlawful  for  any  other  reason  than  its 
tendency  to  produce  a  separation.  "  In  order  to  make  a  man  who  has  no 
special  influence  or  authority  answerable  for  mere  advice  of  this  kind  be- 
cause it  is  followed,  we  think  that  it  ought  to  appear  that  the  advice  was 
not  honestly  given,  that  it  did  not  represent  his  real  opinions,  or  that  it 
was  given  from  malevolent  motives;  and  so  are  all  the  cases." 
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delivery  of  any  repeated  message  to  any  extent  beyond  ten 
dollars,  unless  it  be  insured."  The  message  was  not  insured 
nor  repeated.  Defendants  alleged  that  the  word  "  hand  "  in 
the  original  message  was  Avritten  "  hund,"  and  proved  that  the 
operator  who  transmitted  it  was  careful  and  skilful.  Judg- 
ment for  one  hundred  dollars  for  plaintiff.  Defendants  remove 
the  case  to  this  court  on  a  writ  of  error. 

W.  S.  Price  for  the  plaintiff  in  error. 

Guillou  for  the  defendants  in  error. 

Woodward,  J.  The  telegraph  company  did  not  send  Le 
Hoy's  message  as  he  wrote  it.  If  written  as  the  company's 
agent  read  it,  the  word  "hand"  was  written  "hund";  and 
if  the  company  had  sent  the  word  "hund"  to  Dryburg 
tiie}^  would  have  been  in  no  fault.  Their  agent,  however, 
assuined  ttiat  hundred  was  meant,  and  according)}'  added  the 
three  letters  "red,"  which  did  all  the  mischief.  We  do  not 
understand  that  there  was  any  dot  after  the  letters  "  hund," 
to  indicate  a  contraction ;  so  that  the  agent's  inference  that 
"hundred  "  was  the  word  meant  was  entirely  gratuitous. 

The  wrong,  then,  of  which  the  plaintiff  complains,  consisted 
in  sending  him  a  different  message  from  that  which  they  had 
contracted  with  Le  Hoy  to  send.  That  it  was  a  wrong  is  as 
certain  as  that  it  was  their  duty  to  transmit  the  message  for 
which  they  were  })aid.  Though  telegraph  companies  are  not, 
like  carriers,  insurers  for  the  safe  delivery  of  what  is  intrusted 
to  them,  their  obligations,  as  far  as  they  reacli,  spring  from  the 
same  sources,  — the  public  nature  of  their  employment  and  the 
contract  under  which  the  particular  duty  is  assumed.  One  of 
■the  plainest  of  their  obligations  is  to  transmit  the  very  message 
prescribed.  To  follow  copy,  an  imperative  law  of  the  printing 
office,  is  equally  applicable  to  the  telegraph  office. 

But  when  they  violate  this  duty,  whether  negligently  or 
Avilfully,  are  they  responsible  to  the  party  to  whom  the  errone- 
ous message  is  addressed?  That  is  the  exact  question  upon 
this  record.  That  the  defendants  would  be  responsible  to  Le 
Eoy,  and  that  he  would  be  responsible  over  to  Dryburg,  are 
not  contested,  though  perhaps  not  conceded,  points;  but  that 
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the  company  are  liable  to  Dryburg  is  resisted  on  several 
grounds. 

In  the  first  place,  it  is  sai^  that  the  case  belongs  to  that 
class  of  torts  in  which  malice  is  the  gist  of  the  action.  This  is 
a  mistake.  Tlie  narr.  lays  the  duty  to  transmit  the  message 
as  it  was  received,  and  assigns,  as  tiie  breach,  that  it  was  trans- 
mitted "  erroneously,  untruly  and  carelessly."  ~S.o  malicious 
intent  is  alleged,  nor  was  it  necessary  that  one  should  be 
alleged  or  proved.  It  is  enough  that  negligence  is  charged 
and  proved.  It  is  settled,  upon  abundant  authority,  tliat 
incorporated  companies  may  be  sued  in  their  corporate  charac- 
ter, for  damages  arising  from  their  neglect  of  duty,  and  for 
trover.  (1  Ch.  PI.  68 ;  Chestnut  E.  <&  S.  II.  Turnpike  Co.  v. 
Eutter,  4  Serg.  &  R.  6 ;  8  Am.  Dec.  675 ;  Fowle  v.  Common 
Council  of  Alexandria,  3  Pet.  409;  Bushel  v.  Commonwealth 
Insurance  Co.,  15  Serg.  &  R.  173.)  And  a  corporation  is  lia- 
ble in  tort  for  the  tortious  act  of  its  agent,  though  the  appoint- 
ment of  the  agent  be  not  under  seal,  if  the  act  be  done  in  tlie 
ordinary  service.  {Smith  v.  Birmingham  Gas  Light  Co.,  1 
Ad.  &  El.  526.) 

Apart,  however,  from  corporation  law,  it  is  said,  in  the  next 
place,  that,  upon  the  general  principles  of  agencj^,  the  com- 
pany can  be  held  answerable  to  Le  Roy  ox\\y.  That  the  rela- 
tion of  principle  and  agent  existed  between  him  and  the  com- 
pany, there  can  be  no  doubt;  but  I  do  not  think  it  equally 
clear  that  the  relation  was  not  established  between  Dryburg 
and  the  company.  Telegraph  companies  are,  in  some  sort, 
public  institutions^ — open  alike  to  all;  and  are  largely  used  in 
conducting  the  commerce  of  the  country.  The  banks  decline 
to  act  upon  their  authority,  and,  doubtless,  individuals  may 
also  decline ;  but  when  a  man  receives  a  message  at  the  hands 
of  the  agent  of  such  a  company,  and  does  act  upon  it,  espe- 
ciall}''  if,  as  Dryburg  did,  he  use  the  same  medium  for  respond- 
ing to  the  message,  it  seems  reasonable  that,  for  all  purjioses 
of  liability,  the  telegi-aph  company  shall  be  considered  as  much 
the  agent  of  him  who  receives,  as  of  him  who  sends,  tlie  mes- 
sage. In  point  of  fact,  the  fee  is  often  paid  on  delivery  ;  and 
I  am  inclined  to  think  the  company  ought  to  be  regarded  as 
the  common  agent  of  the  parties  at  either  end  of  the  wire. 
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But,  however  this  may  be,  regarding  the  company  as  alone 
the  agent  of  the  sender  of  the  message,  is  it  to  he  doubted 
that  an  agent  is  hable  for  misfeasance,  even  to  third  parties? 
For  nonfeasance,  I  agree,  the  agent  is  responsible  only  to  his 
employer,  because  there  is  no  privity  of  consideration  betwixt 
the  agent  and  a  third  party.  The  remedy  in  such  cases  must 
be  sought  in  the  maxim  respondeat  superior  ;  but  even  to  this 
rule  there  is  an  exception  in  the  instance  of  masters  of  ships, 
who,  although  they  are  the  agents  or  servants  of  the  owners, 
are  also,  in  many  respects,  deemed  to  be  responsible  as  princi- 
pals to  third  persons,  not  only  for  their  own  negligences  and 
nonfeasances,  but  for  those  of  subordinate  officers  and  others 
employed  under  them.  The  general  rule,  however,  was  laid 
down  by  Lord  Holt,  in  Lane  v.  Sir  Rohert  Cotton.,  12  Mod. 
488,  in  these  words:  "A  servant,  or  deputy,  as  such,  cannot 
be  charged  for  neglect,  but  the  principal  only  shall  be  charged 
for  it;  but  for  a  misfeasance,  an  action  will  lie  against  a  ser- 
vant or  deputy,  but  not  as  a  deputy  or  servant,  but  as  a  wrong- 
doer." {S.  C.  1  Ld.  Eaym.  646.)  The  compilers  have  taken  the 
rule  from  this  source,  and  the  cases  cited  by  them  show  that 
it  has  generally  been  followed.  (See  Paley  on  Agency,  396  et 
seq. ;  and  Story  on  Agency,  sees.  308,  309,  314,  315  and  the 
cases  in  notes.) 

The  case  of  Camp  v.  Western  Union  Telegraph  Co.,  1  Mete. 
(Ky.)  164,  does  not  affect  this  principle,  as  we  apply  it  here, 
for  there  the  action  was  by  the  sender  of  the  message,  and  it 
appeared  that  the  message  was  sent  subject  to  the  express 
condition  that  defendant  would  not  be  liable  for  mistakes  aris- 
ing from  any  cause,  unless  the  message  was  repeated  by  being 
sent  back.  This  company  had  such  a  rule  also ;  but  they 
charge  fifty  per  cent  advance  upon  the  usual  price  of  trans- 
mission, where  the  sender  demands  that  the  message  be 
repeated  back  to  the  first  operator,  and  Le  E,oy  did  not  pay 
it.  If  it  be  granted  that,  in  consequence  of  his  not  purchasing 
this  security  against  mistakes,  he  could  not  hold  the  company 
liable,  it  does  not  follow  that  Dryburg  cannot.  He  did  not 
know  whether  the  message  had  been  repeated  back  to  Le  Roy 
or  not.  He  received  it  as  the  company  delivered  it  to  him, 
and  it  is  very  material  to  observe  that  the  mistake  was  not  due 
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to  what  has  been  called  the  infirmities  of  telegraphing,  but  to 
the  improper  liberties  which  the  operator  took  with  the  text 
before  him.  The  magic  power  which  presides  over  the  wires 
performed  its  duty  faithfully,  and  bore  the  very  message  it 
was  bidden  to  bear,  but  the  human  agent  sent  a  different  mes- 
sage from  that  which  he  was  commanded  to  send.  This  is 
the  misfeasance  the  plaintiff  complains  of. 

The  company  claimed  that  their  operator  was  a  skilful  and 
careful  one.  Then  his  negligence  in  this  instance  was  the  more 
apparent  and  inexcusable.  If  the  handwriting  was  so  bad  that 
he  could  not  read  it  correctly,  he  should  not  have  undertaken 
to  transmit  it ;  but  the  business  of  transmission  assumed,  it  was 
very  plainly  his  duty  to  send  what  was  written.  It  was  no 
affair  of  his  that  the  message  would  have  been  insensible. 
Messages  are  often  sent  along  the  wires  that  are  unintelligible 
to  the  operator.  When  he  presumed  to  translate  the  hand- 
writing, and  to  add  letters  which  confessedly  were  not  in  it, 
he  made  the  company  responsible  to  Dryburg  for  the  damages 
that  resulted  from  his  wrong-doing. 

We  do  not  conceive  it  necessary  to  go  any  farther  in  the 
discussion  of  this  case.  There  are  several  errors  assigned  to 
which  we  have  not  specifically  alluded,  but  we  see  nothing  in 
them  to  require  a  reversal  of  the  judgment. 

Judgment  affirmed^ 

1  Proof  of  delivery  to  telegraph  company  of  a  message  and  that  It  was 
inaccurately  or  not  promptly  delivered  makes  out  a,  prima  facie  case  of  neg- 
ligence. (Pearsall  v.  IK.  U.  T.  Co.,  124  N.  Y.  :256.)  Such  company  may 
exempt  itself  from  liability  for  ordinary  negligence  of  its  servants,  by  spe- 
cial contract,  but  not  by  notice  unless  brought  to  personal  knowledge  of 
the  sender.     Ibid. 

Some  state  courts  hold  that  a  telegraph  company  is  liable  in  damages  for 
failure  to  deliver  a  cipher  dispatch  as  if  the  message  had  been  intelligible. 
(PR  U.  T.  Co.  V.  ReymldB,  77  Va.  173 ;  46  Am.  R.  715 ;  II'.  V.  T.  Co.  v.  Ilyer, 
22  Fla.  637;  1  Am.  St.  U.  222;  1  So.  R.  129;  contra,  U.  S.  T.  Co.  v.  GilcUr- 
sleve,  29  Md.  232;  96  Am.  Dec.  519 ;  see  81  Am.  Dec.  607,  n.) 

Whether  damages  can  be  recovered  for  mental  anguish  solely  caused  by 
negligence  of  the  telegraph  company  is  differently  answered  by  our  state 
courts.  West  v.  W.  U.  T.  Co.,  39  Ks.  93;  17  Pac.  807;  holds  that  they  are  not 
recoverable.  Chapman  v.  IF.  U.  T.  Co.  (Ivy.  1890)  13  S.  W.  880,  holds 
that  they  are  recoverable.  The  latter  case  also  holds  that  the  loss  of  a  note 
which  plaintiff  alleged  his  father  would  have  given  him,  had  he  been  able  to 
see  his  father  before  the  latter's  death,  is  a  consequence  too  remote  to  sus- 
tain a  claim  for  damages. 
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ABUSE 

of  legal  process,  290,  391,  456. 

ACCIDENT 

an  excuse,  141,  207,  273. 

ACTIOlSr, 

may  be  brought  by  assailant,  when,  283. 
for  negligence,  when  ex  delicto,  504  n. 
double  right  of,  567. 

ADMIRALTY  RULE 

as  to  damages  for  death,  67. 

ANIMALS, 

domestic  injury  by,  265,  414,  415  n. 
vicious,  538,  545,  547  n. 

ARREST 

of  person  nol^named  but  intended,  188. 

ASSAULT, 

what  is,  268,  271,  276. 
a  threatening  gestui-e  may  be,  268. 
intent  to  execute  threat  not  necessary  to,  273  n. 
deception,  equivalent  to  force  in,  when,  273  n. 
accidental  blow  not,  273. 
a  wanton  blow,  though  in  sport,  is,  275  n. 
excessive  self-defence  is,  283. 
not  bound  to  retreat,  280. 

may  be  made  to  defend  possession,  277,  286  n. 
no  defence  that  One  had  license,  169,  231. 

each  party  may  sue  when  the  first  one  assaulted  uses  excessive  force, 
171,  283. 

AUTHORIZED  ACTS, 

when,  and  when  not  torts,  31,  134, 107,  204,  405. 

BOYCOTTING,  203,  207,  302  n. 
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CATERER, 

liability  for  unwholesome  food,  36. 

CAVEAT  EMPTOR, 

when  does  not  apply,  361. 

COMMON  RIGHTS,  155-169,  214,  220  n. 

CONSPIRACY,  220,  226  n,  297,  302  n,  393,  399. 

CONTRACT, 

special  relations  of  a  tort,  567,  569. 

CONTRIBUTORY  NEGLIGENCE,  487,  508,  510,  514,  519, 

CONTRIBUTION 

among  wrong-doers,  257. 

CONVERSION,  418^56. 
definition  of,  419,  427. 

sale  of-  goods  bought  of  one  who  has  no  title  is,  420. 
auctioneer  liable  for,  421. 

principal  and  agent  both  liable,  when,  421,  424. 
removing  property  from  one  place  to  another  is  not,  425. 
nor  is  borrowing  from  and  returning  to  one  Who  has  no  title,  426. 
nor  is  carrying  for  one  not  having  title,  but  having  possession,  430. 
when  finder  of  estray  is  guilty  of,  433. 
damages  in,  245,  433-441. 

whether  damages  reduced  by  returning  property,  441  n. 
by  tenants  in  common,  442. 
\wrongful  seizure  by  officer,  447,  456. 
■effect  on  title,  448. 

DAMAGES, 

for  death,  67. 

how  ito  be  estimated,  77-84. 

insurance  policy  not  to  be  deducted,  80  n. 

when  hilling  is  in  another  State,  80-84. 

general  rules,  239. 

actual  damage  not  necessary,  when,  239. 

if  clearly -insufficient  or  excessive  new  trial  granted,  240,  242. 

exemplary,  when  allowed,  242,  244  n. 

when  property  taken  by  honest  mistake,  245. 

when  propeiity  taken  furtively,  245. 

when  property  purchased  honestly  from  furtive  taker,  245-249, 

'interest,  where  recoverable,  249  n. 

lin  false  imprisonment,  289,  456. 

must  be  alleged  in  defamation,  when  and  how,  309,  323. 
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BAMAGES  {^Continued'), 

from  dogs,  265,  415  n,  538. 

increased  by  number  of  copies  of  libel  sold,  332  n. 

in  conversion,  245,  433-441. 

nominal,  entitle  one  to  .ibate  nuisance,  475. 

DANGEROUS  INSTRUMENTS,  207,  559. 

DEATH, 

damages  for,  67,  77-84. 

DECEIT, 

falsehood  in  fact,  360  n. 

false  representations  concerning  stock  of  goods,  361. 

where  buyer  relies  on  his  own  examination,  361,  362. 

misrepresentation  of  law,  363. 

reckless  ignorance  may  result  in,  364. 

forgetfulness  does  not  excuse,  365. 

failure  to  give  information  is,  when,  367,  369  n. 

duty  of  banker  more  strict  than  that  of  trader,  368. 

In  renting  house,  369  n. 

intention  generally  irrelevant  when  false  credit  induced,  369. 

statements  to  mercantile  agency  available  to  patrons,  371. 

means  of  knowledge  of  falsity  by  buyer  immaterial,  374. 

by  agent,  when  renders  principal  liable,  375. 

no  merger  of  by  one  partner  in  judgment  against  firm,  377  n. 

DECEPTION, 

may  be  equivalent  of  force  in  assault,  273  n. 

DEFAMATION,  309,  323,  334. 

actionable  words,  classes  of,  309,  323. 

accusing  of  adultery,  when  actionft)le,  309. 

special  damage  must  be  alleged,  when  and  how,  309,  323. 

repetition  of  slander,  327. 

what  is  publication,  328. 

innuendo,  oflSce  of,  332. 

when  social  duty  renders  communication  privileged,  337,  347. 

privileged  communications,  337,  .347  n,  350. 

uttering  in  confidence  or  upon  solicitation,  346. 

mercantile  agencies,  347  n. 

reports  of  legal  proceedings,  350. 

DOGS, 

when  may  be  killed,  178,  178  n. 

when  injury  by  gives  action  against  owner,  265,  415  n. 

vicious,  liability  for,  538,  545  n,  547  n. 
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EXECUTIVE  ACTS, 

liability  for,  123,  127,  185,  188  n,  193. 
under  unconstitutional  statute,  185» 

FELONY, 

tort  not  merged  in,  261 

FELLOW-SERVATiTTS, 

who  are,  93,  97  n,  108,  113. 

when  negligence  of,  no  defence,  538. 

FAIR  COMMENT,  352,  347  n. 

FAMILY  RELATIONS,  303,  305. 

FENCES, 

failure  by  railroad  to  fence,  31,  490. 

FIRE, 

destroying  property  to  prevent  spread  of,  177  n. 
responsibility  for,  547. 

GUNPOWDER, 

negligence  in  dealing  with,  550. 

IMPRISONMENT, 
false,  what  is,  286. 
actual  force  not  necessary,  287. 
shadowing  by  detectives,  is,  287  n. 
pupil's  detention  by  teacher,  not,  287  n. 
arrest  on  erroneous  warrant,  is  not,  288. 
malicious  motives  may  aggravate  damages,  289. 
absence  of  probable  cause  may  aggravate  damages,  289. 
entering  complaint  upon  which  the  magistrate  issues  warrant  without 

jurisdiction,  is  not,  290  n. 
how  differs  from  malicious  prosecution,  290. 
abuse  of  legal  process  is,  when,  291,  456. 

INDEPENDENT  CONTRACTOR,  86,  89  n,  104. 

INSURING  SAFETY, 
dangerous  articles,  49. 
vicious  animals,  538. 
keeping  in  fire,  547. 
use  of  gunpowder,  550. 
passers-by,  150-4,  .553. 
licensees,  555. 
trespassers,  559. 
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JOINT 

■wrong-doers,  250. 

judgment  against  one  with  part  satisfaction,  no  bar,  250. 

contribution  among,  257. 

liability  of,  in  case  of  nuisance,  482,  484. 

JUDICIAL  ACTS, 

liability  for,  117-123  n. 

JURY 

to  decide  what  is  negligence,  39,  53,  499. 

LICENSEE, 

fireman  or  police  officer  when  not,  rights  of,  22. 
rights  of,  22,  555,  5.59. 

LICENSE  TO  ASSAULT 
is  no  defence,  169,  231. 

LIBEL, 

definition  of,  309. 
pleadings  in,  332. 

LOCALITY  OF  WRONG,  265,  267. 

LUNATIC, 

liability  of,  for  injury  to  others,  154  n. 

MALICIOUS 

prosecution,  385. 
use  of  process,  391. 
exercise  of  a  right,  572,  579. 

MASTER'S  LIABILITY 

for  acts  of  servant,  84-116. 

for  servants'  malicious  acts,  90,  93  n,  105, 

for  fellow-servants'  acts,  93,  108,  113. 

MASTER  AND  SERVANT, 
when  relation  exists,  84,  86. 
by  ratification,  97. 
test  of  relation,  101. 

MASTER  OF  SHIP 

liability  for  punishing  seamen,  196. 

MAXIMS: 

sic  utere  tuo,  etc.,  29,  48,  156,  217,  460,  578. 
causa  proxima  iion  remota  spectatur,  47. 
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MAXIMS  (Continued) : 

aqua  currit  et  debet  currere,  159. 
damnum  absque  injuria,  138,  409. 
volenti  nonfit  injuria,  170,  227,  230. 
salus  populi  est  suprema  lex,  405. 
stare  decisis,  435. 

MENTAL  STTFFERIXG,  62,  64. 

MERGER  OP  TORT  IN  FELONY,  261. 

MILITARY  &  NAVAL  OFFICERS,  188  n,  196. 

MISREPRESENTATION 
of  fact,  360. 
of  law,  363. 
resulting  from  reckless  ignorance,  364. 

MOTIVE, 

consequence  of  bad,  167. 
generally  irrelevant  when,  369. 

NATURAL  USE  OF  LAND,  405. 

NECESSITY, 

when  a  defence,  173-177  n,  196. 

NEGLIGENCE 

a  question  for  jury  and  not  for  experts,  39,  53,  495,  499. 

renders  one  liable  for  all  consequences  reasonably  to  be  anticipated,  46, 

491,  494  n. 
in  driving,  liability  for,  46,  141. 
in  care  of  animals,  46,  545. 
when  must  be  shown  in  blasting  cases,  405. 
evidence  of,  unnecessary  in  case  of  public  nuisance,  459. 
is  omission  of  legal  duty,  487,  491,  497. 
effect  of  contributory,  487,  508,  508  n,  510. 
evidence  of,  495,  497,  499,  501,  503  n,  505,  508  n. 
when  boarding  or  leaving  moving  train  is,  501  n. 
action  for,  when  ex  delicto,  504  n. 
what  is  contributory,  508,  510,  514,  519. 
■when  plaintiff  must  show  freedom  from,  509  n. 
vicarious,  of  infant,  529. 
vicarious,  of  passenger,  533. 
of  third  parties,  535,  537  n. 
consequences  of  active  and  of  passive,  555. 
towards  trespassers,  559,  565. 


GENERAL  INDEX.  699 

NUISANCE, 

■when  locomotive  engine  liouse  is,  134. 

what  amounts  to,  459,  468,  479,  539,  547  n. 

when  ringing  bell  is,  197. 

individual  discomfort  not  test  of,  468. 

abatement  of,  472,  475,  477,  479,  481. 

one  suffering  nominal  damages  may  abate,  475. 

destruction  of  property  in  abating  nuisance,  477. 

parties  liable  for,  482,  484. 

PAKENTS'  LIABILITY  TO  CHILD,  191. 

PEECOLATING  WATEE, 
liability  for,  155. 
right  to  cut  off,  161. 

PENALTY 

when  imposition  of  bars  civil  action,  24, 

PERSONS  AFFECTED  BY  TOETS,  67-116. 

PHYSICIANS'  LIABILITY,  60. 

PRINCIPAL'S  LIABILITY, 

for  agent's  fraud,  375,  377,  878  n. 

PRINCIPLES  OF  LIABILITY,  17-66. 

PRIVATE  DEFENCE, 
when  permitted,  178. 

PRIVILEGED  COMMUNICATIONS,  337-359. 
when  social  duty  gives  rise  to,  337,  347. 
mercantile  agencies,  347  n. 
candidates  for  ofSce,  350,  357. 

POSSESSOES, 

rights  of,  443,  447. 

PROBABLE  CAUSE 

in  malicious  prosecution,  SS-t  391  n. 

PROXIMATE  CAUSE,  38. 

in  case  of  several  buildings  burning,  38. 

when  death  is  hastened  by  surgeon,  43  n. 

obstructing  river  bank  not  cause  of  building's  destruction,  '•'l.S. 

cutting  engine  hose  is,  45. 

in  insurance  law  and  in  torts,  48. 
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PUBLIC  CORPORATION'S, 

liability  of,  for  misfeasance  of  agents,  55. 

PUBLIC  BUTY, 

when  breach  of,  is  a  tort,  17,  29. 

PUBLIC  OFFICERS, 

when  liable  to  individuals,  54. 

PUBLICATION, 

what  is,  in  defamation,  328,  358. 

not  to  show  letter  in  German  to  one  who  does  not  understand  it,  332  n. 

not  to  send  sealed  letter  through  mail,  332  n. 

not  to  show  to  writer's  wife,  332  n. 

by  a  newspaper  vendor,  332  n. 

mistake  in,  no  defense,  357,  359  n. 

QUASI-JUDICIAL  ACTS,  127 
of  school  officers,  127. 
of  election  officers,  130  n. 
of  club  officers,  130  n. 
of  supervisors,  130-134. 
of  teachers,  191. 

QUASI-TORT,  15. 

REMEDIES,  239-267,  447-458. 

REPETITIOI^^  OF  SLANDER,  327. 

REVERSION, 

injuries  to,  417. 

SLANDER,     See  Defamation. 

SLANDER  OF  TITLE,  379,  381  n,  382. 

STATUTORY  DUTY, 

when  breach  of,  is  tort,  17,  25. 

when  breach  subjects  one  to  da,ma{jeh  as  well  as  to  penalty,  24. 

SELF-DEFENCE, 

excessive  force  in,  283. 

SERTAJST, 

who  is,  84,  86,  97,  101,  108. 

when  acting  within  scope  of  authority,  89,  90,  105. 
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STREETS, 

endangering,  25,  89  n,  105  n. 

when  obstructed  traveller  may  leave  for  adjoining  land,  173. 

SIDE^VALKS, 

failure  to  keep  clean,  17. 
abuse  of  right  to  sidewalk,  445. 

SKILL, 

assumption  of,  makes  one  liable  for  negligence,  32. 
of  a  volunteer,  58. 

SCHOOL  OFFICERS, 

liability  for  errors  of  judgment,  127. 

SUBTERRANEAN  WATER, 

rights  and  duties  concerning,  164. 

SUNDAY  TRAVELLING 

prevents  recovery  of  damages,  when,  180,  181. 

SURFACE  WATER, 

rights  and  duties  concerning,  163. 

TEACHER'S  RIGHT  TO  DISCIPLINE,  191. 

TELEGRAM, 

responsibility  for  erroneous,  587-591  n. 

TITLE  TO  PROPERTY  CONVERTED,  448. 

TRESPASS, 

entry  to  save  goods  is  not,  22. 

entry  by  police  ofEcer,  when  not,  22. 

accident  as  an  excuse,  141,  207. 

entry  from  obsti'ucted  road,  when  not,  173. 

general  rules  as  to,  402. 

to  cast  stones  and  dirt  by  blasting  is,  402. 

implied  license  a  defence,  404  n. 

by  cattle,  414. 

wrongful  intent  not  necessary,  416. 

ab  initio,  to  abuse  right  to  sidewalk,  445. 

as  a  remedy,  456. 

TRESPASSERS, 

injuries  to,  559,  565. 
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TORT, 

nature  of,  1,  12,  13,  15. 

to  instigate  a  sale  is  not,  6. 

how,  differs  from  breach  of  contract,  6,  11. 

rests  on  violation  of  legal  duty,  2,  14,  54,  55. 

when  breach  of  statutory  duty  is,  17,  25. 

exceptions,  117-238. 

authorized  acts,  when  and  when  not,  31. 

inevitable  accident  not,  141,  207,  273. 

by  lunatic,  154  r, 

exercise  of  a  common  right  is  not,  155,  214,  220. 

causing  water  to  percolate  upon  another's  land  is,  155. 

motive  generally  unimportant,  167. 

buying  up  and  presenting  bank-bills  not,  167. 

necessity  relieves  from  liability,  173,  177  n,  196. 

private  defence,  when  not,  178. 

plaintiff's  wrong-doing,  when  a  defence,  179,  181,  231,  232,  236. 

not  merged  in  felony,  261. 

locality  of,  265. 

special  relations  of,  and  contract,  567,  569. 

waiving  tort  and  suing  on  contract,  568. 

WRONG-DOING  OF  PLAINTIFF, 

when  a  defence,  179,  181,  231,  232,  236. 

WRONG, 

locality  of,  265,  267. 


